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Harrison  against  Sparrow,  falsely  called 
Harrison. 

Protest. 
—  1842. 

This  was  originally  a  cause  of  nullity  of  marriage  Hilary  term. 
by  reason  of  impotence,  brought  by  the  alleged  wife     Jan'llth' 
against  her  husband,  in  the  Consistory  Court  of  underP^tertCe 
London,  where  a  sentence  was  pronounced  on  the  ^inhibition, 

n«      i       j*    t    i  on  the  ground 

22nd  of  July,  1841,  declaring  the  marriage  null  that  the  appei. 
and  void;   from  that  sentence  the  proctor  of  the  contemptginQ 
husband  appealed  to  this  Court,  and  he  extracted  &jff JST 
the  usual  inhibition  and  citation,  which  having  been  ^^?^ 
duly  served,  an  appearance  was  given  by  the  proc-  ?on£™Pl V- 

in  the  Court 
below. 
littery,  whether  a  party  in  contempt  bis  a  right  to  appeal. 
VOL.  III.  b 


• 


r 


Sparrow. 


*  CASES    DETERMINED   IN   THE 

1842,       tor  of  the  respondent  under  protest ;  and  an  act  on 
Hilary  Term,  petition  was  entered  into. 

Jan.  11th.      *  -  .  nil* 

—  In  support  of  the  protest,  it  was  alleged,  that  in 

*§£!*  the  first  instance  this  was  a  cause  of  nullity  of  mar- 
riage by  reason  of  impotence,  brought  by  Jane 
Sparrow,  spinster,  falsely  called  Harrison,  and  the 
wife  of  Fiske  Goodeve  Fiske  Harrison,  against  the 
said  F.  G.  F.  Harrison,  in  the  Consistorial  Court  of 
London  :  that  the  citation,  issued  in  the  said  cause, 
was  returned,  and  an  appearance  given  thereto,  and 
a  libel  prayed,  on  the  extra  Court  day  after  Michael- 
mas Term,  5th  of  August,  1840 :  that  the  libel 
was  brought  in  on  the  first  session  of  Michaelmas 
Term,  (1840),  and  was  admitted  as  reformed  on  the 
bye  day  after  that  Term,  (its  admission  as  brought 
in  having  been  opposed  by  counsel  on  behalf  of  the 
defendant,)  when  the  fact  of  marriage  pleaded  in 
the  libel  was  confessed,  but  otherwise  a  negative 
issue  was  given  to  the  libel :  that  on  the  second 
session  of  Hilary  Term,  (1841),  the  said  F.  G.  F. 
Harrison  appeared  personally,  and  gave  in  his  an- 
swers to  the  libel :  that  on  the  third  session  of  the 
said  Term,  a  monition  was  decreed  against  the  said 
F.  G.  F.  Harrison,  to  undergo  (as  usual  in  such 
suits,)  an  inspection  of  his  person,  before  certain 
inspectors,  then  appointed,  in  the  presence  of  the 
proctor  of  the  said  F.  G.  F.  Harrison,  who  then  un- 
dertook for,  or  declared,  his  said  party's  willingness 
to  undergo  such  inspection,  that  on  the  faith  of 
such  undertaking,  an  appointment,  whereof  the 
said  F.  G.  F.  Harrison  had  due  notice,  was  made 
with  the  inspectors,  but  that  the  said  F.  G.  F.  Har- 
rison, notwithstanding  the  premises,  declined  at- 
tending, and  refused  to  attend  such,  or  any  other, 


Spaicrow. 
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appointment  for  the  inspection  of  his  person :  that      1842. 
a  monition  issued  thereupon,  calling  upon  him  to  Hilary  Term, 
undergo  such  inspection  of  his  person,  that  the  said        — 
monition  was  returned  on  the  bye  day  after  the  said       ?££?" 
Hilary  Term,  with  a  special  certificate  thereon,  to 
the  effect  that  the  said  F.  G.  F.  Harrison  had  pur- 
posely absented  himself,  to  avoid  the  service  of  the 
said  monition,  that  a  further  monition  thereafter 
issued,  and  was  duly  served  and  returned,  and  at 
length,  to  wit,  on  the  third  session  of  Easter  Term, 
(1841),  the  said  F.  G.  F.  H.  still  not  appearing  to 
any,  or  either,  of  such  processes,  or  at  all  appear- 
ing, either  himself  or  by  his  proctor,  was,  by  the 
Right  Honourable  the  Judge  of  the  said  Consistory 
Court  duly  pronounced  in  contempt :  that  on  the 
second  session  of  Trinity  Term,  the  person  of  the 
said  Jane  Sparrow  was  decreed  to  be  inspected  by 
inspectors  then  appointed,  at  her  proctor's  petition, 
as  also  a  decree  to  see  proceedings  to  be  served  on 
the  said  F.  G.  F.  Harrison,  that  such  decree  to  see 
proceedings  issued  accordingly,  and  was  returned 
into  Court  on  the  third  session  of  the  said  Term,  in 
the  presence  of  the  proctor  of  the  said  F.  G.  F. 
Harrison,  who  then  alleged  that  his  said  party  ac- 
knowledged or  had  admitted  his  receipt  of  a  copy 
thereof :  that  the  person  of  the  said  Jane  Sparrow 
was  afterwards  inspected  by  inspectors  appointed  as 
aforesaid,  and  that  their  report  in  writing,  touching 
or  concerning  the  virginity  of  the  said  Jane  Spar- 
row, was  by  them  delivered,  closely  sealed  up,  to 
the  registrar  of  the  said  Court.     That  on  the  fourth 
session  of  the  said  Term,  publication  was  decreed 
in  the  cause,  and  all  facts  were  assigned  to  be  pro- 
pounded on  the  bye  day.    That  on  the  bye  day  the 

b2 


*  CA8E8   DETERMINED   IN   THE 

s     1842*      cause  was  assigned  to  be  concluded.    That  on  the 

Hilary  Term,  first  extra  Court  day  after  the  same,  (15th  of  July, 

—  '    1841,)  the  cause  was  concluded,  and  was  assigned 

4*?i£r     for  informations  and  sentence  on  the  next  Court 
sorrow.     dayj  and"  that  0Q  the  next  Court  day>  (22nd  of 

July,  1841,)  the  said  cause  was  heard,  after  hearing 
whereof  the  Right  Honourable  the  Judge  was 
pleased  to  pronounce,  by  his  interlocutory  decree, 
having  the  force  and  effect  of  a  definitive  sentence 
in  writing,  the  sentence  of  nullity  of  marriage 
prayed  on  behalf  of  the  said  Jane  Sparrow,  and  to 
condemn  the  said  F.  G.  F.  Harrison  in  costs. 

That  all  and  singular  the  proceedings  aforesaid 
had  and  done  from  and  after  the  third  session  of 
Easter  Term,  (1841),  were  so  had  and  done,  and 
that  the  sentence  of  nullity  pronounced  in  the  said 
cause  was  so  pronounced  in  pain  of  the  said  F.  G. 
F.  Harrison  and  his  proctor  thrice  called  and  not 
appearing :  wherefore,  it  was  prayed  that  the  inhi- 
bition might  be  relaxed,  and  the  said  F.  G.  F.  Har- 
rison condemned  in  costs. 

On  behalf  of  Mr.  Harrison,  in  support  of  the 
appeal,  his  proctor  alleged  that  his  party  was  not, 
by  reason  of  his  having  been  so  pronounced  in  con- 
tempt, as  alleged  on  behalf  of  the  other  party, 
barred  or  prevented  from  prosecuting  any  appeal 
to  this  Court,  and  that  the  inhibition  ought  not  of 
right  to  be  relaxed :  that  after  his  said  party  had 
been  so  pronounced  in  contempt  by  the  said  Judge 
of  the  Consistory  Court,  to  wit,  on  the  7th  day  of 
May  last,  being  the  third  session  of  Easter  Term, 
1841,  and  on  the  same  day  the  said  Judge  had  de- 
creed such  his  contempt  to  be  signified  pursuant  to 
the  stat.  53  Geo.  3,  c.    127,  a  significavit  duly 
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issued  accordingly,   pursuant  to  the  said  statute,       18*2* 
under  the  seal  of  the  said  Court,  on  the  15th  of  the  H'"EYJf*. 

'  #        Jan.  11th. 

same  month,  and  that  thereupon  afterwards  a  writ       — 
de  contumace  capiendo  issued,  pursuant  to  the  said       again* 
statute,  from  the  Court  of  Chancery,  directed  to     SpAER0W- 
the  sheriff  of  Essex,  commanding  him  to  attach 
the  said  F.  G.  F.  Harrison.    That  by  reason  of  the 
premises,  all  and  every  the  proceedings  alleged  to 
have  been  done  in  the  said  cause,  subsequent  to  the 
said -Judge  of  the  Court  directing  the  contempt  of 
the  said  F.  G.  F.  Harrison  to  be  so  signified  as 
aforesaid,  were  and  are  absolutely  null  and  void ; 
and,   lastly,   he  alleged  that  his  said  party  was 
ready  and  willing  to  obey  all  lawful  commands  of 
this  Court,  and,  particularly,  to  undergo  an  in* 
spection  of  his  person,  by  any  inspectors  this  Court 
might  think  fit. 

In  reply  to  this,  the  proctor  of  Jane  Sparrow 
alleged,  that,  when  the  Judge  of  the  Consistory 
Court,  to  wit,  on  the  second  session  of  Trinity  Term, 
1841,  decreed  to  proceed  in  the  said  nullity  cause 
tit  pain  of  the  said  F.  G.  F.  Harrison,  and,  also,  a 
decree  against  him  to  see  proceedings  therein ;  as 
pre-alleged,  he  was  fully  aware  that  the  writ  de 
contumace  capiendo  had  issued,  (though  it  had  not 
been  served,)  and  was  pleased  so  to  decree,  upon 
mature  deliberation,  and  notwithstanding  its  issue. 
That  from  his  so  decreeing  to  proceed,  no  appeal 
either  then  was,  or  has  since  been,  entered  or  as- 
serted, by  or  on  behalf  of  the  said  F.  G.  F.  Harri- 
son. That  the  said  Judge  decreed  to  proceed  in 
the  said  nullity  cause  as  aforesaid,  upon  the  proctor 
of  the  said  Jane  Sparrow  engaging  that  all  pro- 
ceedings on  the  writ  de  contumace  capiendo  should 
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1842.      be,  as  the  same  were,  stayed  forthwith,  and  which 
Hilary  Term,  were  agreed  to  be  stayed,  at  the  instance  and  re- 
*t —  '     quest  of  the  proctor  of  the  said  F.  G.  F.  Harrison  ; 
Hag^v     and  at  his  request  also,  the  decree  to  see  proceed- 
Sparhow.     jngS  was  neither  served  nor  attempted  to  be  served 
upon  the  said  F.  G.  F.  Harrison,  personally,  but 
that  when  the  same  was  returned  into  Court,  it 
was  returned  in  the  presence  of  his  proctor,  who 
then  and  there  admitted  that  his  client  had  ac- 
knowledged to  him  the  receipt  of  a  copy  of  thg  said 
decree. 
Wherefore.  &c. 

Addams,  in  support  of  the  protest.  A  party,  in 
contempt  can  do  no  act:  this  is  the  known  and 
established  law  of  the  Court. 

"  Quia  non  auditor  verue  contumax." 

Maranta,  De  Contumacia,  part  6,  sec.  19. 

Many  other  authorities  might  be  cited  to  the 
same  effect,  if  it  were  necessary. 

I  can  find  no  case  where  a  party  has  appealed 
who  was  in  contempt. 

Contumacy  is  of  two  kinds,  actual  and  presumed. 
The  one  where  the  party  before  the  Court  refuses 
some  order,  the  other,  where  the  party  refuses  or 
declines  to  appear. 

In  this  case  the  party  is  in  actual  contempt, — is 
verus  contumax. 

The  case  of  Herbert  v.  Herbert  (a)  is  stronger 
than  the  present.  There,  the  party  who  was  in 
contempt  merely  for  non-appearance,  attempted  to 

(a)  2  Phill.  430;  2  Cons.  Rep.  263. 
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appeal  from  an  order  of  the  Judge  of  the  Consistory  1842. 

Court.     Yet,  in  the  Arches,  an  inhibition  was  re-  Hilary  Term, 

fused.     It  is  said,  that,  the  contumacy  of  the  party  a- —  ' 

having  been  signified,    and  a  writ  de  contumace  b^Sm 

capiendo  issued,  it  was  not  competent  to  the  Court  8*AM0W- 
below  to  take  any  further  step ;   but  the  significavit 
was  waived,  and  proceedings  upon  the  writ  de  con- 
tumace capiendo  were  stayed. 

Ourteis,  on  the  same  side.  The  inhibition  is  in 
the  usual  form,  and  the  appeal  purports  to  be  from 
the  sentence  of  the  Judge  pronouncing  the  marriage 
void ;  but,  upon  looking  at  the  act  on  petition,  it 
would  seem  that  the  appeal  is  really  intended  to  be, 
from  the  Judge  having  proceeded  in  the  cause  after 
the  7th  of  May,  1841,  the  third  session  of  Easter 
Term,  when  he  decreed  the  contempt  of  the  party 
to  be  signified  ;  but  there  was  no  appeal  from  that 
act,  and  the  sentence  was  not  pronounced  until  the 
22nd  of  July :  if  the  party  had  .appealed  from  the 
contumacy,  it  ought  to  have  been  set  forth  in  the 
inhibition,  as  was  done  when  the  party,  according 
to  the  ancient  practice,  had  been  excommunicated, 
Oughton,  tit.  303.  The  party,  however,  remains 
in  contempt,  and  the  sentence  is  pronounced  in 
pain  of  his  contumacy, — which  is  tantamount  to 
suffering  judgment  at  law  to  go  by  default,  and 
which  is  stated  by  Mr.  Justice  Blackstone  to  be  a 
confession  of  the  law  and  facts.  Book  3,  p.  396, 
he  says,  speaking  of  judgments,  "  Thirdly,  where 
both  the  fact,  and  the  law  arising  thereon  are  ad- 
mitted by  the  defendant;  which  is  the  case  of 
judgment  by  confession  or  default"  To  such  a 
party,  therefore,  it  is. not  competent  to  appeal, — he 
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1842.       is  verus  contumax,  and  can  do  no  act.     If  such  a 

Hilaby  Term,  course  be  warranted  by  the  practice  of  the  Court, 

—  '     the  counsel  for  Mr.  Harrison  may  produce  cases 

agaVrZt"     where  a  similar  proceeding  has  been  allowed ;  it  is 

parbow.     incumbent  upon  them  to  produce  such  authorities ; 

but  they  cannot  do  so. 

It  is  contended,  that,  because  the  Judge  in  the 
Court  below  signified  the  contempt  of  the  party, 
that  therefore  all  further  proceedings  are  void;  this 
cannot  be  so,_the  cases  of  Rea  v.  Rea  and  Fitz- 
gerald v.  Fitzgerald  are  direct  authorities  to  the 
contrary. 

In  Rea  v.  Rea9  (Consistory,)  which  is  not  re- 
ported, the  following  minutes  appear : — 
I800*  "  The  Judge,  at  petition  of  Bicknell,  concluded 

Easter  Teem,  the  principal  cause,  and  assigned  the  same  for  sen- 
1st  Session,  tence  and  information  the  next  Court.  Bicknell 
returned  excommunication  duly  published,  alleged 
the  party  to  have  been  excommunicated  forty  days, 
the  Judge  decreed  him  to  be  signified  to  his  Ma- 
jesty, the  rest  of  the  assignation  continued  to  next 
Court.     On  the  following  Court  day, 

"  The  Judge  pronounced  for  the  divorce/' 
—•Although  the  party's  excommunication  had  been 
signified. 

In  Fitzgerald  v.  Fitzgerald,  (a)  the  husband  had 
been  excommunicated  for  not  paying  costs.  Upon 
his  affidavit,  stating  his  inability  to  pay  more  than 
a  certain  sum,  Sir  George  Lee  suspended  the  ex- 
communication, and  allowed  him  to  bring  in  an 
allegation. 

Sir  George  Lee  says,  "  that  as  his  contempts  did 

(a)  2  Lee's  Cases,  263,  264. 
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Sfarbow. 


appear  from  his  affidavit  to  arise  from  inability  to |842- 

pay  the  money,  the  effect  of  those  decrees  against  Hilary  Term, 

£•  i  i  ,     .     .«  «  ii  i  J(an.  11th. 

mm  ought  to  be  suspended  till  he  was  able  to  obey  — 
them  ;  and  as  he  was  ready  with  an  allegation,  4*^*" 
which  his  counsel  had  signed,  it  would  be  unjust  to 
hear  this  cause  ex  parte,  and  deprive  him  of  a  pos- 
sibility of  making  bis  defence ;"  clearly,  therefore, 
shewing,  that  if  the  party  had  remained  obstinately 
in  contempt,  the  Judge  would  not  have  allowed  him 
to  be  heard. 

The  Queens  Advocate,  contra.  Contumacy  is 
substituted  for  excommunication;  that  was  the 
major  excommunicatio,  Ought,  tit.  11. 

By  stat.  53  Geo.  3,  c.  127,  all  disability  is  re- 
moved except  imprisonment  under  the  writ  de 
contumace  capiendo;  here  that  writ  has  issued 
against  the  party  in  contempt,  therefore  no  dis- 
ability can  now  attach  to  him,  and  he  has  a  right 
to  appeal. 

Even  in  majori  excommunicatione,  according  to 
the  old  practice,  an  appeal  was  allowed. 

There  is  no  decided  case  in  these  Courts  in 
which  it  has  been  held  that  a  party  in  contempt 
cannot  do  any  act ;  but  in  the  Court  of  Chancery 
the  practice  is  not  so,  Wilson  v.  Bates,  (a) 

But  it  was  said  that  the  contempt  was  waived ;  if 
so,  the  appeal  is  regular. 

Harding,  on  the  same  side. 
Contempt  does  not  bar  an  appeal.     The  process 
now  in  use  is  substituted  in  the  place  of  excommu- 

(a)  3  M.  &  Cr.  197. 
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1842.      nication,  and  it  was  competent  to  a  person  excom- 
Hilary  Term,  municated  to  appeal. 

^ l "         Judgment  by  default,  at  law,  is  not  analogous. — 

H4pfeft*  The  practice  of  the  Court  of  Chancery  is  more  con- 
sparroW.  sfetent  with  that  of  this  Court,— and  there  a  party 
in  contempt  may  appear  and  do  an  act :  in  Wilson 
v.  Bates,  the  plaintiff  was  in  custody  for  contempt, 
yet  he  compelled  the  defendant  to  give  in  his 
answer. — But  has  not  the  party  here  waived  the 
contempt? 

Another  question  arises,  whether  all  the  pro- 
ceedings, after  the  significavit  issued,  are  not  null 
and  void  ? 

Court. 
They  were  grievances  from  which  you  have  not 
appealed. 

Harding.  Then  Herbert  v.  Herbert  is  not  in 
point,  for  in  the  judgment  in  that  case,  Sir  John 
Nicholl  say 8,  he  shall  not  decide  whether  a  party  in 
contempt  can  appear  before  purging  his  contempt ; 
and,  in  Fitzerald  v.  Fitzgerald,  the  party  purged 
his  contempt. 

We  do  not  deny  that,  when  parties  are  in  con- 
tempt, the  Court  allows  the  cause  to  proceed  in 
poenam ;  but  it  is  another  question,  if,  not  content 
with  that,  the  party  allows  the  contempt  to  be 
signified,  and  the  writ  de  contumace  capiendo 
issues. 


arches  court  of  canterbury.  11 

Judgment.  1842, 

Sir  Herbert  Jenner  Fust,  (a)  J".  29th. 

This  is  an  appeal  from  the  Consistory  Court  of  HaT^mn 
London  ;  in  that  Court  a  suit  of  nullity  of  marriage,  Spftwlw. 
by  reason  of  impotence,  was  brought  by  the  alleged 
wife  against  the  husband,  the  Judge  of  that  Court 
was  of  opinion  that  the  wife  had  sufficiently  proved 
the  libel,  and  he  pronounced  the  marriage  null  and 
void ;  from  that  sentence  an  appeal  was  asserted, 
and  the  usual  inhibition  issued,  which  was  served, 
and  an  appearance  has  been  given  to  it,  under  protest, 
and  an  act  on  petition  has  been  eiltered  into.  This 
is  not  a  very  convenient  mode  of  bringing  the  case 
before  the  Court,  but  there  are  precedents  for  such 
a  course,  although  not  agreeing  precisely  with  the 
present  case :  the  difficulty  the  Court  has  is  to  as- 
certain the  state  of  facts  as  they  existed  in  the  Court 
below : — there  is  no  process  before  the  Court,  and  I 
can  only  see  what  is  stated  in  the  act  on  petition. 

The  cases  in  which  a  somewhat  similar  course  has 
been  adopted  are  those  of  Herbert  v.  Herbert  ;{b) 
Chichester  v.  Donegal,  (c)  and  Greg  v.  Greg,  (d) 
these  cases  are  not  precisely  the  same  as  the  present, 
but  sufficiently  analogous  to  shew  that  this  is  not 
an  improper  proceeding. 

In  Herbert  v.  Herbert,  an  objection  was  taken 
to  the  issuing  of  the  inhibition,  a  caveat  was  entered 

(a)  On  the  14th  of  January,  Sir  Herbert  Jenner,  by  license  and 
authority  of  her  Majesty,  assumed  the  name  of  Fust,  in  addition  to, 
and  after  that  of,  Jenner,  in  compliance  with  a  proviso  contained  in 
the  will  of  his  kinsman,  Sir  John  Fust. — London  Gazette,  Jan.  18th, 
1842. 

(b)  2  PhilL  430 ;  .2  Cons.  Rep.  263. 

(c)  l  Add.  5. 
(<Z)  2  Add.  276. 
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1842.      against  the  inhibition :  it  was  contended  that  the 

Jan.  29th.     inhibition  ought  not  to  issue,  that  there  was  no 

HaTT^k     ground  alleged  for  the  inhibition,  that  there  was  no 

Spf^wi.     appealable  grievance;    and    the   Court   being  of 

opinion  that  there  wad  not  an  appealable  grievance, 

the  inhibition  did  not  issue. 

In  Chichester  v.  Donegal,  the  objection  was  taken 
after  the  inhibition  had  issued ;  in  that  case,  an 
appearance  had  been  given  in  the  Consistory  Court 
under  protest,  to  a  decree  to  see  proceedings,  the 
Court  overruled  the  protest  and  pronounced  for  its 
jurisdiction ;  from  that  order  the  party  appealed  to 
this  Court,  an  inhibition  was  extracted  and  returned, 
and  the  libel  of  appeal  was  brought  in,  which  was 
opposed,  on  the  ground  that  it  did  not  on  the  face  of 
it  disclose  an  appealable  grievance,  but  my  learned 
predecessor  was  of  opinion  that  the  objection  was 
taken  too  late,  that  it  ought  to  have  been  taken  by 
an  appearance  under  protest  to  the  inhibition.  The 
appeal  was  afterwards  proceeded  with  regularly, 
but  the  Court  was  finally  of  opinion  that  there  was 
no  appealable  grievance. 

In  Greg  v.  Greg,  a  suit  for  restitution  of  conjugal 
rights,  one  party  appealed  to  the  Court  of  Arches, 
and  an  appearance  was  given  under  protest  to  the 
inhibition,  but  the  Court,  on  the  ground  that  ap- 
pealable matter  appeared  on  the  face  of  the  inhi- 
bition, overruled  the  protest,  and  directed  an  abso- 
lute appearance  to  be  given. 

In  Hay  v.    Sherwood,  (a)   an  appearance  was 

(a)  Ray  y.  Sherwood  and  Ray,  was  a  suit  of  nullity  of  marriage 
by  reason  of  incest,  brought  by  Ray,  the  father,  against  Sherwood 
and  Ray  (the  daughter).  The  libel  in  the  Consistory  having  been 
rejected,  Mr.  Sherwood  was  served  with  two  inhibitions  in  die 
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given  to  the  inhibition  under  protest,  and  the  Court      1842. 
held,  that  on  the  face  of  the  inhibition  there  was     Jan-  2^th- 
no  grievance  from  which  the  party  could  appeal,     Harrison 
and  relaxed  the  inhibition.  sorrow. 

These  cases  show  that,  where,  on  the  face  of  the 
inhibition  itself,  it  appears  that  there  is  not  appeal-' 
able  matter,  the  objection  should  be  taken  in  the 
first  instance ;  the  Court  can  then  relax  the  inhi- 
bition: where  there  is  no  question  of  fact,  but 
merely  of  law,  this  is  a  convenient  practice ;  but 
where  the  question  is  one  both  of  law  and  fact,  the  j 
Court  cannot  dispose  of  it  without  having  the  pro- 
cess before  it. 

This  is  a  question  both  of  law  and  fact,  and  no 
objection  arises  upon  the  inhibition, *for  that  states 
that  the  appeal  is  from  a  final  interlocutory  sen- 
tence; then,  upon  the  face  of  the  inhibition,  there 
is  no  doubt  that  the  party  had  a  right  to  appeal ; 
but  it  is  said  that  the  party  was  in  contempt  in  the 
Court  below,  and  that  a  party  in  contempt  has  no 
right  to  appeal. 

The  question,  then,  is,  was  the  party  in  con- 
tempt? and,  if  so,  had  he  a  right  to  appeal  or 
not? 

1  must,  then,  look  at  the  proceedings  in  the 

Arches  Court,  one  at  the  instance  of  Ray  the  plaintiff,  in  the  Court 
below,  and  the  other  of  Ray  the  defendant ;  to  these  inhibitions  Mr. 
Sherwood  appeared  under  protest,  and  the  protest  with  regard  to  the 
inhibition  on  behalf  of  the  daughter  was  sustained,  and  the  inhibition 
relaxed,  on  the  ground  that,  being  a  defendant  in  the  Court  below, 
she  had  no  grievance  to  complain  of,  and  that  on  the  face  of  the  in- 
hibition there  appeared  to  be  no  appealable  grievance :  with  regard 
to  the  inhibition  on  behalf  of  Ray  the  father,  the  protest  was  over- 
ruled, and  an  absolute  appearance  directed  to  be  given.  This  point 
is  not  reported,  although  some  reference  is  made  to  it  in  the  Judg- 
L—Voi  i.  p.  213. 
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1842.  Court  below  :  it  appears,  that  a  citation  issued  and 
Jan.  29th.  was  returned,  an  appearance  given  and  a  libel 
hI^o*  prayed,  that  the  libel  was  admitted  and  an  issue 
spf^r.  given  ;  that  on  the  second  session  of  Hilary  Term  a 
monition  issued,  calling  upon  Mr.  Harrison  to  un- 
dergo an  examination  of  his  person  ;  that,  no  ap- 
pearance being  given  to  that  monition,  the  party 
was  pronounced  in  contempt ;  it  further  appears, 
the  party  was  not  only  pronounced  in  contempt, 
but  his  contempt  was  signified,  and  a  writ  de  con- 
tumace  capiendo  issued,  and  was  placed  in  the 
hands  of  the  sheriff;  so  that  it  was  not  only  a  pro- 
cess putting  the  husband  in  contempt  for  the  pur- 
pose of  proceeding  with  the  cause,  but  in  order  to 
punish  him  by  imprisonment.  Nothing  then  oc- 
curred until  the  second  session  of  Trinity  Term ;  on 
that  day  an  order  was  made  for  the  inspection  of 
the  lady '8  person,  and  a  decree  to  see  proceedings 
was  taken  out  against  Mr.  Harrison ;  that  decree 
was  not  served  on  the  party,  but  was  returned  on 
the  third  session  of  that  Term,  when  the  proctor  of 
Mr.  Harrison  alleged  that  his  party  acknowledged 
to  have  received  a  copy  of  the  said  decree.  The 
party  then  was  before  the  Court  by  his  proctor,  his 
appearance  is  recorded,  and  no  objection  is  made, 
nor  anything  urged  in  regard  to  the  contempt;  it 
appears  to  me,  that  from  this  time  the  proceeding 
was  not  in  pcenam,  properly  so  called.  I  am  of 
opinion,  that  what  took  place  after  the  proctor  for 
Mr.  Harrison  appeared  and  acknowledged  the  re- 
ceipt of  the  decree  to  see  proceedings,  and  his 
appearance  being  entered,  was  a  waiver  of  the  con- 
tempt of  the  party ;  so  that  the  proceedings  from 
that  time  were  with  the  party  before  the  Court, 


ARCHES  COURT  0F  CANTERBURY.  15 

and  the  contempt  being  waived,  the  party  is  en-       1842. 
titled  to  prosecute  his  appeal.  Jan.  29th. 

It  is,  then,  unnecessary  to  determine  whether  it     Ha"^7*>n 
is  competent  to  a  party  in  contempt  to  appeal  or     SpSmw. 
not,  there  is  no  decision  to  that  extent ;  in  Herbert 
v.  Herbert,  Sir  John  Nicholl  did  not  decide  the 
point 

I  am  of  opinion,  that  the  party  was  not  in  con- 
tempt in  the  Court  below  when  the  sentence  was 
pronounced,  and  that  he  is  not  precluded  from 
prosecuting  the  appeal  to  this  Court ;  I  therefore 
overrule  the  protest,  and  assign  the  party  to  appear 
absolutely. 


This  decision  was  affirmed  on  appeal  by  the 
Judicial  Committee  of  the  Privy  Council,  on  the 
22nd  of  June  ;  and  the  principal  cause,  being  re- 
tained there  in  order  to  prevent  delay,  was  assigned 
for  sentence  forthwith,  upon  the  evidence  taken  in 
the  Consistory  Court,  and  on  the  9th  of  July  the 
sentence  of  that  Court  annulling  the  marriage  was 
affirmed :  an  allegation  tendered  in  the  Privy 
Council  on  behalf  of  Mr.  Harrison,  and  an  offer  to 
undergo  an  inspection  of  his  person  having  been 
rejected,  as  coming  too  late. 

The  cause  in  the  Consistory  Court  was  heard  in 
camerd,  but  from  its  importance  it  is  here  inserted. 
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Sparrow,  falsely  called  Harrison,  against 
Harrison. 
1841.  _. 

July  22nd.  The  citation  called  upon  Mr.  Harrison  to  appear 

Sentenced  an<^  "  to  answer  to  Jane  Sparrow,  spinster,  falsely, 

Slyin  M  aWeged,  called  Harrison,  and  pretended  to  be 

oftheimpo-  tjje  wjfe  0f  the  said  F.  G.  F.  Harrison,  in  a  certain 

tencyofthe  m  * 

husband,  pro-    cause  of  nullity  of  mamage,  by  reason  of  impotency 


oat  tjie  iUpec-  of  him  the  said  F.  G.  F,  Harrison/' 
The  libel 
pleaded ; — 


j^n#  *  The  libel  which  was  admitted  after  opposition, 


First,  Second,  and  Third*  The  fact  of  marriage  at  the  chapel 
of  the  British  Ambassador  at  Paris,  on  the  28th  of  March,  1826, 
and  the  Handwriting  of  the  parties  of  their  names  to  the  entry  of 
the  marriage. 

Fourth.  That  at  the  time  of  the  aforesaid  pretended  marriage 
the  said  F.  G.  Harrison  was  a  major,  of  the  age  of  about  forty  years, 
but  that  the  said  Jane  Sparrow,  otherwise  Harrison,  was  a  minor 
only  just  turned  of  seventeen  years' of  age. 

Fifth.  That  the  said  pretended  marriage  was  never  con- 
summated, as  hereinafter  more  particularly  pleaded ;  but  that  the 
said  F.  G.  Harrison  and  the  said  Jane  Sparrow,  otherwise  Harrison, 
nevertheless,  from  and  after  the  time  thereof,  lived  and  cohabited 
together,  except  as  to  sexual  intercourse,  as  husband  and  wife,  in 
manner  as  and  at  the  several  places  also  hereinafter  more  par- 
ticularly pleaded :  that  they  also,  ever  since  their  said  marriage 
in  fact,  save  as  hereinafter  mentioned,  have  acknowledged  each 
other  as  and  for  husband  and  wife  respectively,  and  that  they  were 
and  are  commonly  accounted,  reputed,  and  taken  as  and  for  such 
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July  22nd, 


respectively  by  and  amongst  their  relations,  friends  and  ac-        1841. 
quaintance8. 

Sixth.  That  on  the  night  ! following  the  said  pretended 
marriage,  the  said  F.  G*  Harrison  desired  the  said  Jane  Sparrow,  SpAR?^ 
otherwise  Harrison,  to  sleep  with  her  sister  Augusta  Sparrow,  Harrison* 
spinster,  (who  had  accompanied  them  to  France  as  aforesaid)  as 
she  had  been  thentofore  accustomed  to  do ;  and  which  she  did 
accordingly  :  that  she  also,  still  by  the  desire  of  the-  said 
F.  G.  Harrison,  continued  generally  to  sleep  as  before  with  her 
said  sister  during  the  rest  of  their  stay  in  France,  and  until  their 
return  to  this  country,  their  journey  to  which,  from  Paris, 
commenced  about  a  week  after  the  said  pretended  marriage  had 
been  there  celebrated,  or  rather  profaned,  as  aforesaid :  that  at 
Abbeville,  however,  on  their  said  journey,  the  said  F.  G.  Harrison 
came  one  morning  into  the  bed-room  and  bed  of  the  said  Jane 
Sparrow,  otherwise  Harrison,  (her  said  sister  having  on  that  night 
occupied  a  separate  bed-room  and  bed)  and  there  lay  with  her  for 
some  time  naked  and  alone,  to  wit,  in  the  said  bed. 

Seventh.  That  on  their  return  to  this  country,  at  or  about  the 
time  in  the  next  preceding  article  pleaded,  the  said  F.  G.  Harrison 
and  the  said  Jane  Sparrow,  otherwise  Harrison,  took  up  their 
residence  at  the  Bath  Hotel,  in  Arlington  Street,  London,  where 
they  continued  to  reside  for  about  three  months  :  that  during  such 
whole  time  (with  the  exception  of  certain  nights,  on  which  the 
said  F.  G.  Harrison  slept  out  of  the  said  hotel,  though  where  in 
particular,  on  such  nights,  is  unknown  to  the  said  Jane  Sparrow, 
otherwise  Harrison,)  the  said  F.  G.  Harrison  and  the  said  Jane 
Sparrow,  otherwise  Harrison,  slept  every  night  naked  and  alone 
in  one  and  the  same  bed-room,  in  which  were  two  beds  however* 
and  which  beds,  for  the  most  part,  were  occupied  by  the  said 
F.  G.  Harrison,  and  the  said  Jane  Sparrow,  otherwise  Harrison, 
separately :  that  the  said  parties,  nevertheless,  passed  whole  nights, 
or  parts  of  whole  nights,  during  such  period,  naked  and  alone  in 
one  and  the  same  bed,  to  wit,  that  of  the  said  Jane  Sparrow, 
otherwise  Harrison,  who  never  refused  or  declined,  but  on  the 
contrary,  rather  at  all  times  invited  the  said  F.  G.  Harrison's 
access  to  her  bed,  as  well  during  the  period  articulate,  as  during 
the  whole  period  of  their  cohabiting  with  each  other,  (howsoever) 
hereinafter  pleaded. 

Eighth*     That  in  the  Autumn  of  the  said  year,  1826,  the  said 
F.  G.  Harrison  and  the  said  Jane  Sparrow,  otherwise  Harrison, 
VOL.    III.  G 
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1841.        went  on  a  visit  to  the  grandmother,  since  deceased,  of  the  said 
July  22nd.      *ane  Sparrow,  otherwise  Harrison,  at  Lakenham  House,  near 
—  Norwich,  where  they  continued  for  about  six  weeks,  during  which 

again**  ^ole  time  they  occupied  one  and  the  same  bed-room,  and  during 
Harjmom.  about  the  first  half  of  which  they  lay  every  night  naked  and 
alone  in  one  and  the  same  bed :  that  from  Lakenham  (after  a 
short  visit  paid  to  an  aunt  of  the  said  Jane  Sparrow,  otherwise 
Harrison,  resident  at  Tostock  in  the  county  of  Suffolk,  and 
where  the  said  Jane  Sparrow,  otherwise  Harrison,  by  desire  of  the 
said  F.  G.  Harrison,  slept  with  her  sister,  the  aforesaid  Augusta 
Sparrow,  who  had  accompanied  them  there,)  the  said  parties 
returned  to  the  Bath  Hotel  aforesaid,  and  at  which  hotel,  as 
during  their  former  stay  thereat,  they  again  occupied  a  double- 
bedded  room :  that  from  the  said  Bath  Hotel  the  said  F.  G. 
Harrison  and  Jane  Sparrow,  otherwise  Harrison,  went  to  lodgings 
in  South  Audley  Street,  and  from  such  to  other  lodgings  in  Dover 
,  Street,  and  from  such  last  mentioned  lodgings  to  the  Waterloo 
Hotel,  in  Jermyn  Street,  London,  respectively,  where  they 
continued  to  live  and  reside  until  the  Summer  of  the  year  1827  : 
that  in  the  Summer  of  1827,  the  said  parties  again  went  abroad, 
vis.,  vid  Dover  and  Calais,  to  Paris,  where  they  resided  for  about 
three  months.  That  after  such  time,  to  wit,  in  the  Autumn  of 
1827,  they  made  several  tours  together  in  France,  still,  however, 
from  time  to  time,  returning  to  and  making  Paris  their  principal 
place  of  residence  until  the  Spring  of  1828,  when  they  went  to 
Switzerland  together.  That  during  all  such  time  the  said 
F.  G.  Harrison  absented  himself  from  the  bed,  and  mostly  from 
the  bed-room,  of  the  said  Jane  Sparrow,  otherwise  Harrison,  and 
constantly  slept  in  a  separate  bed,  and  mostly  in  a  separate  bed- 
room, from  that  of  the  said  Jane  Sparrow,  otherwise  Harrison, 
during  all  such  time. 

Ninth.  That  the  said  parties,  after  staying  for  some  time  first 
in  Switzerland  as  aforesaid,  and  afterwards  at  Boulogne  and 
Calais  respectively,  returned  together  to  this  country,  to  wit,  in 
or  about  the  month  of  August,  1829,  and  again  took  up  their 
residence  at  the  Waterloo  Hotel,  in  Jermyn  Street,  London, 
aforesaid :  that  from  the  said  hotel,  to  wit,  in  or  about  the  month 
of  September,  1829,  the  said  Jane  Sparrow,  otherwise  Harrison, 
went  on  visits  successively  to  her  father,  at  Gosfield,  in  the 
county  of  Essex;  to  her  aforesaid  grandmother  at  Lakenham 
House,  near  Norwich  aforesaid,  and  to  J.  H.  Harrison,  the  father 
of  the  said  F.  G.  Harrison,  at  Copford,  also  in  Essex,  and  that 
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during  her  stay  at  such  last-mentioned  place,  where,  on  her        1*841. 
arrival,  she  was  met  by  the  said  F.  G.  Harrison,  and  which 
lasted  for  about  six  weeks,  the  said  F.  G.  Harrison  slept  every 


July  22nd. 


night  naked  and  alone  in  one  and  the  same  bed  with  the  said       Sparrow 

.  against 

Jane  Sparrow,  otherwise  Harrison.  That  the  said  F.  G.  Harrison,      Harrison. 
and  the  said  Jane  Sparrow,  otherwise  Harrison,  returned  together 
in  the  month  of  December  in  the  said  year,  1829,  to  the  said 
Waterloo  Hotel. 

Tenth.  That  the  said  F.  G.  Harrison  and  the  said  Jane 
8parrow,  otherwise  Harrison,  went  together  from  the  said 
Waterloo  Hotel  to  lodgings  in  Dover  Street,  and  afterwards,  to 
wit,  in  or  about  the  month  of  July,  1830,  to  other  lodgings  in 
Grosvenor  Street,  where  they. continued  for  about  a  year  and  a 
quarter :  that  during  the  whole  of  such  their  residence  at  the  said 
Waterloo  Hotel,  and  at  each  of  their  said  lodgings  successively, 
the  said  F.  G.  Harrison  wholly  absented  himself  from  the  bed  of 
the  said  Jane  Sparrow,  otherwise  Harrison,  and  that  he,  the  said 
F.  G.  Harrison,  slept  but  one  night  in  the  said  house  even  in  * 
Grosvenor  Street  (and  then  only  in  consequence  of  having  been 
detained  there  by  the  extreme  severity  of  the  weather)  during  the 
whole  time  aforesaid  that  they  occupied  lodgings  therein,  though 
where  he  slept,  out  of  such  house  at  such  time,  is  unknown  to  the 
party  proponent,  and  to  his  party,  the  said  Jane  Sparrow,  otherwise 
Harrison:  that  the  aforesaid  Augusta  Sparrow,  spinster,  was 
principally  resident  with  the  said  Jane  Sparrow,  otherwise 
Harrison,  during  that  period  ;  and  that  on  the  one  night  on  which 
the  said  F.  G.  Harrison  slept  in  the  house  during  that  period  as 
aforesaid,  he  slept  there  in  the  bed  usually  occupied  by  the  said 
Augusta  Sparrow,  spinster,  who  resigned  it  for  his  accommodation, 
and  slept  with  her  sister,  the  said  Jane  Sparrow,  otherwise 
Harrison,  on  that  night. 

Eleventh.  That  in  or  about  the  month  of  November,  1 831 ,  the 
said  F.  G.  Harrison  and  the  said  Jane  Sparrow,  otherwise  Harri- 
son, left  Grosvenor  Street  aforesaid  and  went  to  Brighton,  accom- 
panied by  the  said  Augusta  Sparrow,  where,  at  the  end  of  about 
six  weeks,  the  said  Augusta  Sparrow  (who  in  the  mean  time  had 
constantly  slept  with  her  said  sister,  the  said  Jane  Sparrow, 
otherwise  Harrison,  the  said  F.  G.  Harrison  occupying  a  separate 
bed-room,)  caught  the  small-pox,  of  which  disease  she  the  said 
Augusta  Sparrow  soon  after  died  there.  That  the  said  F.  G. 
Harrison  and  the  said  Jane  Sparrow,  otherwise  Harrison,  returned 
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1841. 


July  22nd. 

Sparrow 

qguitut 

Harrison. 


to  London  upon  that  event,  and  from  such  time  lived  together 
successively  at  the  aforesaid  Waterloo  Hotel,  London,  at  Hamp- 
stead  in  the  county  of  Middlesex,  and  at  lodgings  in  Baker  Street, 
London,  and  then  again  at  the  said  Waterloo  Hotel,  until  the 
month  of  February,  1833  ;  but  that  during  no  part  of  such  time 
did  or  would  the  said  F.  G.  Harrison  lie  in  the  same  bed,  or  save 
only  occasionally,  such  occasions  being  rare,  occupy  the  same 
bed*  room  with  the  said  Jane  Sparrow,  otherwise  Harrison. 

Twelfth.  That  in  the  month  of  February,  1833,  the  said  F.  G. 
Harrison  and  the  said  Jane  Sparrow,  otherwise  Harrison,  went  to 
Cheltenham  together,  and  took  up  their  residence  there  at  the 
Plough  Hotel,  where,  however,  they  had  still  separate  bed-rooms, 
though  the  said  F.  G.  Harrison  used  to  visit  the  said  Jane 
Sparrow,  otherwise  Harrison,  in  her  said  separate  bed-room  every 
morning,  and  from  his  regular  habit  of  so  doing,  passed  at  the 
said  hotel,  or  was  taken  for,  her  medical  attendant :  That  from 
the  said  hotel  the  said  parties  went  into  lodgings,  and  afterwards, 
successively,  into  two  cottages,  all  situate  in  or  near  the  said 
town  of  Cheltenham,  in  all  of  which,  however,  as  well  as  in  the 
other  places  aforesaid,  the  said  F.  G.  Harrison  still  absented  him- 
self from  the  bed  of  the  said  Jane  Sparrow,  otherwise  Harrison  ; 
and  that  whilst  resident  at  the  last  of  such  cottages,  to  wit,  in  or 
about  the  month  of  June,  1833,  the  said  F.  G.  Harrison  left 
altogether,  and  finally  ceased  to  cohabit  in  any  sort  with  the  said 
Jane  Sparrow,  otherwise  Harrison,  who  hath  since  that  time  seen 
him  the  said  F.  G.  Harrison,  but  on  two  occasions  only,  and  both 
times  in  the  presence  of  a  third  person. 

Thirteenth.  That  during  all  and  singular  the  nights  and  parts 
of  nights  that  the  said  F.  G.  Harrison  and  the  said  Jane  Sparrow, 
otherwise  Harrison,  lay  naked  and  alone  in  one  and  the  same 
bed-room  and  bed,  as  pleaded  in  the  sixth,  seventh,  eighth,  ninth, 
and  eleventh  articles  of  this.  Libel,  the  said  Jane  Sparrow,  other- 
wise Harrison,  was  apt  and  fit  for  coition,  and  was*  desirous  of 
the  conjugal  embraces  of  him  the  said  F.  G.  Harrison,  and  willing 
to  be  carnally  known,  in  order  to  become  a  mother  by  him,  and 
gave  herself  up  to  him  without  any  reserve  for  that  purpose  ac- 
cordingly :  Also  that  during  the  whole  thereof,  save  as  hereinafter 
excepted,  the  said  F.  G.  Harrison  was  of  sound  and  perfect  bodily 
health  ;  but  that,  notwithstanding  the  premises,  he,  the  said  F.  G. 
Harrison  neither  ever  did  nor  was  ever  able  to  consummate  his 
aforesaid  pretended  marriage  with  the  said  Jane  Sparrow,  other- 
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wise  Harrison,  who  is  still  a  virgin,  and  has  never  been  carnally 
known  by  man,  as  will  appear  on  doe  inspection  of  her  person 
(if  necessary)  to  competent  judges  (physicians  and  surgeons  or 
others). 

Fourteenth.  That  the  said  F.  G.  Harrison's  parts  of  generation 
and  sexual  or  seminal  organs  were  and  are  not  such,  or  in  the 
game  state,  as  are  the  same  parts  and  organs  in  men  capable  of 
having  connexion  with  and  of  the  carnal  knowledge  of  woman ; 
and  the  party  proponent  expressly  alleges  and  propounds,  that  it 
will  appear  to  competent  judges  (physicians  and  surgeons  or 
others)  on  a  due  examination  of  his  the  said  F.  G.  Harrison's 
person,  that  such  was  and  is  the  feet,  and  that  he  the  said  F.  G. 
Harrison,  as  well  at  the  time  of  his  aforesaid  pretended  marriage 
with  the  said  Jane  Sparrow,  otherwise  Harrison,  as  before  and 
ever  since  the  same,  hath  been  and  now  is  naturally  impotent  or 
incapable  of  knowing  any  woman  carnally ;  and  that  it  will  also 
further  appear  to  such  competent  judges,  on  such  due  examination, 
that  the  said  F.  G.  Harrison's  natural  impotency  aforesaid  was 
and  is  irremedial,  and  not  be  removed  or  relieved  by  art. 

Fifteenth.     That  on  the  occasion  of  an  interview,  which  th# 
said  F.  G.  Harrison  had  with  the  said  Jane  Sparrow,  otherwise 
Harrison,  at  the  aforesaid  Waterloo  Hotel,  in  the  month  of  May 
last,  to  wit,  of  May  in  the  present  year,  184Q,  he  the  said  F.  Q. 
Harrison  admitted  to  the  said  Jane  Sparrow,  otherwise  Harrison, 
(in  the  presence  and  heading  of  a  third  person  present  during  and 
throughout  their  said  interview)  that  their  said  pretended  marriage 
was  a  nullity,  and  that  he  knew  it  to  be  in  her  power  to  procure 
a  legal  sentence  declaring  it  so  to  be,  as  he  had  taken  several 
opinions  on  the  subject,  which  went  to  that  effect :    That  it  was  a 
delicate  business  (he  added)  for  her  to  move  in,  but  that  she,  as 
the  injured  party,  must  be  the  plaintiff,  in  any  suit,  to  obtain  such 
a  sentence  ;  and,  that  knowing,  as  he  did,  the  sufferer  which  she 
had  been,  in  consequence  of  their  said  marriage,  be  could  not 
blame  her  for  being  the  plaintiff  in  any  suit  which  afforded  her 
the  means  of  releasing  herself  from  it ;  or  be,  the  said  F.  G.  Har- 
rison, on  the  said  occasion,  expressed  himself  to  the  very  effect,  or 
in  words  of  the  identical  meaning  and  import. articulate. 

Sixteenth*  That  the  said  Jane  Sparrow,  otherwise  Harrison, 
until  recently,  concealed  from  her  legal  and  other  advisers,  as 
well  the  fact  of  the  non-consummation  of  her  aforesaid  pretended 
marriage  with  the  said  F.  G.  Harrison,  as  the  cause  thereof,  and 
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.1841.        the  other,  or  most  of  the  other  facts  and  circumstances  connected 
julv  22nd      therewith,  and  inferring  or  tending  to  evidence  the  same,  herein- 

before  pleaded,  and  that  her  motive  to  such  concealment  was 

agahat*  female  delicacy,  coupled  with  her  ignorance,  until  recently,  of 
Habrisok.  there  being  facts  which  upon  proof,  would  entitle  her  to  a  sentence 
pronouncing  and  declaring  her  said  pretended  marriage  with  the 
said  F.  G.  Harrison  null  and  void  in  law  :  That  on  such  better 
information,  recently  obtained  as  aforesaid,  she,  the  said  Jane 
Sparrow,  otherwise  Harrison,  disclosed  the,  said  facts  to  her  said 
legal  and  other  advisers,  and  that  the  result  of  such  disclosure 
has  been  the  institution  of  this  suit  on  her  behalf. 

In  proof  of  this  libel,  the  answers  of  Mr.  Harrison 
were  taken,  and  two  witnesses  were  examined,  T.  W. 
Cooper,  Esq.  to  prove  the  first  article,  he  having 
been  present  at  the  marriage;  and  Marianne  Dol- 
phin, who  was  examined  on  the  first,  second,  third, 
fourth,  fifth,  and  fifteenth,  articles. 

The  answers  of  Mr.  Harrison,  were  to  the 
following  effect  : 

The  first,  second  and  third  articles  were  in  substance  ad- 
mitted. 

Fourth.  To  the  fourth  he  answered  :  That  at  the  time  of  the 
celebration  of  the  marriage,  he  the  respondent  was  a  major  of  the 
age  of  thirty-three  years,  but  not  of  the  age  of  forty-six  years  as 
articulate,  and  that  the  said  Jane  Harrison,  then  Sparrow,  was  as 
articulate  of  the  age  of  seventeen  years. 

Fifth.  To  the  fifth,  respondent  says :  He  admits  that  the 
marriage  was  never  consummated  (as  to  sexual  intercourse  as  here- 
inafter more  particularly  answered) ;  but  that  he  and  his  said 
wife,  from  and  after  the  time  thereof,  lived  and  cohabited  together 
(save  and  except  as  to  sexual  intercourse)  as  husband  and  wife, 
as  also  hereinafter  more  particularly  answered ;  and  save  that  the 
said  Jane  Harrison,  in  reference  to  the  proceedings  in  this  cause* 
and  since  the  same  began,  hath,  as  he  believes,  denied  the  validity 
of  the  aforesaid  marriage :  The  respondent  further  answers  and 
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says,  that  he  and  the  said  Jane  Harrison,  at  all  times  since  the        1841. 
said  marriage,  have  respectively  acknowledged  each  other  as  and      July  22ad. 

for  husband  and  wife ;  and  that  they  were  so  commonly  accounted  

reputed,  and  taken  to  be,  by  and  amongst  their  relations,  friends,         against 
and  acquaintance.  Harrison. 

The  sixth  and  following  articles  to  the  twelfth  inclusive,  were 
in  substance  admitted,  although  not  precisely  as  pleaded. 

Thirteenth.  Respondent  admits :  That  during  all  and  singular 
the  nights  and  parts  of  nights  that  the  respondent  and  the  said 
Jane  Harrison  lay  naked  and  alone  in  one  and  the  same  bed-room 
and  bed,  as  pleaded  in  the  sixth,  seventh,  eighth,  ninth,  and  eleventh 
articles  of  the  said  libel,  the  said  Jane  Harrison  was  apt  and 
fit  for  coition ;  but  he  disbelieves  and  denies  that  she  was  desirous 
of  the  conjugal  embraces  of  the  respondent,  and  willing  to  be  car- 
nally known,  in  order  to  become  a  mother  by  him ;  and  he  also 
denies  that  she  gave  herself  up  to  him  without  any  reserve  for  that 
purpose,  for  he  says,  that  on  the  contrary,  the  manner  of  the  said 
Jane  Harrison,  on  each  and  every  of  the  said  occasions,  was  ex- 
tremely repulsive  and  frigid.  And  he  further  answers  and  says 
he  admits :  That  on  the  said  nights  and  parts  of  nights,  he  was  of 
sound  and  perfect  bodily  health,  and  that  notwithstanding  the 
same,  he  never  did,  but  he  denies  that  he  was  unable  to  consum- 
mate his  aforesaid  marriage  with  the  said  Jane  Harrison :  the 
respondent  says  he  knows  not,  and  cannot  form  a  belief  or  dis- 
belief, whether  the  said  Jane  Harrison  is  or  is  not  still  a  virgin, 
and  has  or  has  not  been  carnally  known  by  man  ;  and  also  that 
he  is  unable  to  answer  what  the  appearances  in  that  respect  may 
indicate,  upon  due  inspection  of  her  person  by  competent  judges, 
physicians  and  surgeons,  or  others. 

Fourteenth.  He  expressly  denies  that  his  parts  of  generation, 
and  sexual  or  seminal  organs,  were  or  are  not  such,  or  in  the 
same  state,  as  are  the  same  parts  and  organs  in  men  capable  of 
having  connection  with,  and  the  carnal  knowledge  of,  women : 
and  he  expressly  denies  that  it  will  appear  to  physicians  and 
surgeons,  or  others,  on  a  due  examination  of  his,  the  respondent's 
person,  or  that  such  was  or  is  the  fact,  or  that  he,  as  well  at  the 
time  of  his  aforesaid  marriage,  or  before,  or  ever  since  the  same, 
hath  been,  or  now  is,  naturally  impotent  or  incapable  of  knowing 
any  woman  carnally,  or  that  it  will  also  appear  to  such  compe- 
tent judges,  upon  such  examination,  that  he  has  a  natural  impo- 
tency  irremediable,  and  not  to  be  removed  or  relieved  by  art. 
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Fifteenth.  He  denies  that  on  the  occasion  of  an  interview, 
which  he  admits  he  had  with  his  said  wife,  at  the  aforesaid  Water- 
loo Hotel,  in  May,  1840,  he  admitted  to  her,  (in  the  presence  and 
hearing  of  a  third  person  whom  he  admits  to  have  been  present 
during  their  said  interview)  that  their  said  marriage  was  a  nullity, 
and  that  he  knew  it  to  be  in  her  power  to  procure  a  legal  sen- 
tence, declaring  it  so  to  be,  as  he  had  taken  several  opinions  on 
the  subject,  which  went  to  that  effect ;  for  on  the  contrary,  he 
says,  that  at  such  interview  he  stated  or  declared  to  her,  that  he 
had  taken  but  one  professional  opinion  relative  to  the  said  mar- 
riage, and  that  the  same  was  in  favour  of  the  validity  thereof: 
hut  he  admits  that  he  then  stated  or  declared,  that  it  was  a  deli- 
cate business  for  her  to  move  in,  and  that  as  the  complaining 
party,  and  so  far  in  a  legal  sense  the  injured  party,  or  to  that 
effect,  she  must  be  the  plaintiff  in  any  suit,  to  obtain  such  a  sen- 
tence :  but  he  denies  that  either  on  that,  or  any  other  occasion, 
he  admitted  or  declared  that  he  knew  her  to  be  a  sufferer  in  con- 
sequence of  their  said  marriage,  but  he  admits  that  he  may  on 
such  occasion  have  said  that  he  could  not  blame  her  for  being  the 
plaintiff  in  any  suit  which  afforded  her  the  means  of  releasing 
herself  from  it,  or  to  that  effect,  in  the  event  of  her  having  placed 
her  affections  on  any  other  person. 

Sixteenth,  He  knows  not,  and  is  unable  to  form  a  belief  or 
disbelief,  whether  the  said  Jane  Harrison  did  or  did  not,  until 
recently,  conceal  from  her  legal  and  other  advisers,  as  well  the 
fact  of  the  non*consummation  of  her  aforesaid  marriage  with  this 
respondent  as  the  cause  thereof,  and  any  other  of  the  facts  and 
circumstances  connected  therewith,  and  inferring  or  tending  to 
evidence  the  same  howsoever  in  the  said  libel  pleaded,  nor 
whether  or  not  her  motive  to  any  such  concealment  was  female 
delicacy,  coupled  with  her  ignorance  that  the- same  would  (if 
proved)  entitle  her  to  a  sentence,  pronouncing  and  declaring  the 
said  marriage  null  and  void  in  law,  nor  whether  or  not  the  pro- 
ceedings in  this  cause  have  resulted  from  any  better  information 
recently  obtained  and  disclosed  to  her  said  legal  and  other 
advisers. 


Marianne  Dolphin  proved  the  handwriting  of  the 
parties  to  the  entry  of  the  marriage,  and  deposed 
farther, — 


CONSISTORY    COURT  OF  LONDON. 


25 


To  the  fifth  article  :  I  cannot  depose  otherwise  than  as  I  know 
that  the  parties  in  this  cause  did  live  together  as  husband  and  - 
wife,  and  acknowledge  each  other  as  such,  and  were  so  repute^  to 
be.  I  knew  them  so  living  together  just  after  the  marriage  in 
question,  at  intervals  since,  until  about  eight  years  ago:  since 
which  time  they  have  not  lived  together  at  all ;  nor  have  they 
met,  as  I  believe,  but  in  my  presence. 

To  the  fifteenth  article :  I  was  present  at  an  interview  which 
the  parties  in  this  cause  had  at  the  Waterloo  Hotel,  Jermyn 
Street,  in  the  month  of  May  last  year.     The  object  of  the  meet* 
ing  had  reference  to  a  separate  maintenance,  which  Mr.  Harrison 
had  to  my  knowledge  promised  to  make  on  his  father's  death. 
He  had  promised,  years  before,  that  if  she  would  delay  any  pro- 
ceeding against  him  till  his  father's  death,  he  then  would  do 
everything  that  could  be  required,  or  to  that  effect.    At  the  time 
of  which  I.  am  now  deposing  his  father  was  dead.     In  the  course 
of  that  interview  (at  the  whole  of  which  I  was  present,  though  I 
could  not  undertake  to  repeat  all  that  was  said)  Mr.  Harrison 
stated  to  her  words  to  this  effect :  he  began  by  saying,  that  legal 
arrangements,  as  to  separate  maintenance,  were  very  expensive,  and 
that  perfect  freedom  would  be  more  desirable  to  her,  which  could 
be  effected  by  following  the  example  of  a  lady  whom  he  named, 
and  who  had  eloped.     Mrs.  Harrison  expressed  great  indignation 
at  this  suggestion;    and  thereupon  he  said,  that  he  was  well 
aware  that  her  principles  were  good,  and  her  ideas  quite  strict  as 
to  the  marriage  vow  ;  but  he  said,  that  being  left  in  a  cruel  posi- 
tion in  which  she  had  been  for  so  many  years,  he  could  not  blame 
her  if  she  had  formed  another  attachment ;   which  he  repeatedly 
asked  her  if  she  had  ;  assuring  her  if  she  had  so  done  he  would 
do  every  thing  in  his  power  to  free  her.     She  expressed  great  in- 
dignation, which  I  did  also,  at  the  suggestion.     And  he  said  that 
he  only  suggested  it  for  the  purpose  of  assuring  her  that  he  should 
not  blame  her,  left  in  the  cruel  situation  in  which  she  was ;  but 
that  he  had  the  highest  opinion  of  her  principles  and  conduct. 
He  then  said  that  he  knew  that  children  were  essential  to  her 
happiness ;    and  could  she  not  adopt  one :    that  would  be  the 
same  thing  to  him.     Then  he  added,  that  his  father  ought  never 
to  have  made  him  marry  ;  that  he  was  not  fit  he  well  knew  for 
the  married  state,  and  ought  not  to  have  married  ;  it  would  have 
been  the  same  with  any  other  woman,  and  he  did  not  at  all  blame 
her.    He  said  that  her  situation  was  very  cruel,  and  he  would 
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1841.        willingly  give  her  perfect  freedom  from  it  if  be  could.     He  after- 
July  22nd.     wan*8  added,  "  There  is  a  way,  Jane,  by  which  you  may  obtain 

freedom ;"  then  she  said,  "  You  mean  the  marriage  never  having 

IgaimT  Deen  consummated  ,i»  ne  jeptfed,  «« You  are  right,  it  never  has." 
Harrison.  He  said  that  he  had  considered  the  subject  much,  and  had  taken 
several  opinions  (of  what  kind  I  do  not  know).  "  In  our  case," 
he  said,  "  medical  opinions  are  necessary  ;"  and  he  added,  that  it 
was  a  delicate  matter,  and  she  had  better  consult  her  own  friend 
who  was  her  legal  adviser ;  that  the  highest  legal  authority,  that 
of  an  Ecclesiastical  Court,  .1  reinember,  he  said* was  requisite; 
that  it  was  a  very  delicate  matter  for  her  to  enter  upon,  and 
she  had  better  put  her  case  into  the  hands  of  her  friend,  her  legal 
adviser.  The  interview  lasted  for  an  hour,  or  nearly  as  much,  as 
I  recollect.  In  what  he  said,  respecting  another  person's  child 
being  the  same  to  him  as  his  own,  I  did  not  understand  him  to 
mean  anything  more  than  the  adoption,  on  her  part,  of  a  child 
for  her  own  happiness. 

Report  of  Sir  Charles  Mansfield  Clarke,  Bart,  Charles 
Locock,  Esquire,  and  Sir  Benjamin  Collins  Brodie,  Bart., 
the  Physicians  and  Surgeons  appointed  to  inspect  the  person  of 
Mrs.  Harrison. 

"  The  signs  of  virginity  are  in  many  instances  inconclusive. 
In  the  present  case  there  are  no  positive  proofs  of  connection 
having  ever  taken  place,  or  the  contrary  ;  but  there  are  decidedly 
no  physical  impediments  to  sexual  intercourse. 

"  Charles  M.  Clarke,  M.D. 
"  Charles  Locock,  M.D. 
"  Benjamin  C.  Brodie. 
"  London,  23rd  June,  1841." 


Upon  this  evidence  the  cause  came  on  for  hear- 
ing. 

Addams  and  Ourteis,  for  the  alleged  wife, — sub- 
mitted that  there  was  sufficient  proof,  of  the  non- 
consummation  of  the  marriage,  and  of  the  inability 
of  Mr.  Harrison,  and  referred  to  the  cases  of  Mar 
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ris  v.  Morris,  (a)   Greenstreet  v.  Cumyns,  (b)  Pol-       1841. 
lard  v.  Wybourne.  (c)  July  22nd. 

No  counsel  or  proctor  appeared  for  Mr.  Har-.    spI^w 

rison-  hSi. 

Judgment.  . 
Dr.  Lushington. 

In  cases  of  this  description,  the  Court  has  gene- 
rally considerable  difficulty,  and  I  have  felt  that 
this  case  is  not  without  some  embarrassment. 

The  certificate  does  not  much  assist  the  case ;  it 
affords  no  proof  whether  there  has  been  connexion 
or  not;  but  it  is  not  wholly  unimportant,  it  states 
{hat  there  is  no  impediment  on  the  part  of  the  lady ; 
but  the  true  question  is,  whether  there  has  been  a 
triennial  cohabitation  and  no  sexual  intercourse  ? — 
I  think  there  has  been  sufficient  cohabitation  to 
satisfy  the  expression  triennial  cohabitation  Within 
the  meaning  of  the  law. 

If  that  be  so,  the  question  is,  am  I  or  am  I  not 
to  believe  the  answers  of  Mr.  Harrison  ?  I  see  no 
reason  whatever  for  disbelieving  his  answers,  and 
they  are  supported  by  the  evidence  of  Mrs. 
Dolphin. 

I  have  examined  the  case  very  carefully,  and  am 
satisfied  that  there  is  no  collusion ;  and  if  there  be 
no  collusion,  taking  the  evidence  to  be  true,  I  think 
I  am  justified  upon  the  whole,  in  pronouncing  the 
libel  proved,  and  in  declaring  the  marriage  null 
and  void. 

The  Court  pronounced  the  marriage  null  and 
void,  and  condemned  Mr.  Harrison  in  the  costs. 

(a)  Not  reported.  (c)  1  Hagg.  E.  R.  725. 

(*)  2  Cons.  R.  332;  S.  C.  2  Phill.  10.  ' 
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In  the  Goods  of  the  Rev.  William  Southmead, 
deceased. 

'  Motion. 


Jan.  15th. 


AdmioiMMion       William  Southmead  died  on  the  25th  of  Decern- 

with  will  an- 
nexed d*  bonis   ber,  1832,  a  bachelor,  without  a  parent,  leaving  a 

turn  granted  to  #  *  ti»ii 

the  executor,    brother,  si  nee  deceased,  and  two  sisters,  Judith  and 

adminkuatriz,   Charlotte  Southmead,  his  only  next  of  kin.     He 

^fanf     left  a  will  dated  24th  of  July,  1792,  by  which  he 

lMrrifb0f*ter  Save  ^e  residue  of  his  property  to   his  mother, 

theioienextof  and  appointed  her  sole  executrix ;  she  died  in  the 

imbecility,       lifetime  of  the  testator.     In  February,  1833,  ad- 

hernwtofkL.  ministration  with  the  will  annexed  was  granted  to 

Judith   Southmead,   who    died   in   August,    11541, 

leaving  part  of  the  goods  of  the  deceased   un- 

administered  ;    she    left   a  will,    and    appointed 

executors.     Charlotte    Southmead,  the    surviving 

sister,  and  the  only  next  of  kin  of  the  deceased, 

labouring  under  imbecility  of  mind,  and   being 

wholly  incapable  to  take  the  administration  or  to 

renounce, 

Addams  prayed  administration  with  the  will 
annexed  of  the  unadministered  effects  of  William 
Southmead,  deceased,  to  be  granted  to  the  exe- 
cutors of  Judith  Southmead  for  the  use  and  benefit 
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of  Charlotte  Southmead,   during  her  incapacity,      18*2. 
without  citing  her  next  of  kin,  who  were  thirty  in     Jan.  15th. 
number  and   resident  in  various  places,  some  in  in  tbe  Goods  of 
America.  aw**' 

Sir  Herbert  Jenner  Fust. 
Under  the  circumstances  of  this  case,  the  Court 
may,  I  think,  dispense  with  the  citation,  and  grant 
tbe.  administration  as  prayed;  the  grant  of  this 
administration  being  in  the  discretion  of  the  Court, 
no  party  being  of  right  entitled  to  it ;  although 
had  one  of  the  next  of  kin  of  Charlotte  Southmead 
applied  for  the  administration,  the  Court  would 
have  granted  it.  Every  circumstance  is  as  favor- 
able as  can  be  to  this  grant  passing ;  a  considerable 
part  of  the  property  of  Judith  Southmead  is  left  to 
her  executors  for  the  benefit  of  this  imbecile  person 
during  her  life  at  their  discretion,  and  whd  are 
entitled  to  a  part  of  the  property  of  William 
Southmead,  the  deceased,  in  this  case. 


In  the  Goods  of  William  Carver,  deceased. 


Motion. 


1842. 

Jan.  15th. 


The  deceased,  late  of  Charlton,  in  Kent,  left  a  Jcttator  signed 

his  name  at  the 

will  dated  the  19th  of  October,  1841,  signed  by  bottom  of  a 
him  in  the  presence  of  two  witnesses  who  attested  ending  on'the 
it.    The  will  was  written  on  a  printed  form,  and  USSS** 

paper,  the  will 
itself  ending  oath*  first  side.    Probate  allowed  to  pan  of  the  will  as  signed  at  the  "foot  or  end 
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H&2.  ended  on  the  first  sheet  of  the  paper,  where  there 
janM5th.  wa8  not  room  for  the  testator's  signature  and  that 
in  the  Goods  of  of  the  witnesses,  and  the  testator,  instead  of  sign- 
ing his  name  at  the  top  of  the  next  page*  wrote  it 
at  the  end  of  the  printed  form,  where  the  testator's 
signature  was  directed  to  be  made  by  the  instruc- 
tions in  the  margin  of  the  paper. 

Addams  submitted  that  this  might  be  considered 
a  signing  at  the  foot  or  end  of  the  will,  and  prayed 
probate. 

Sir  Herbert  Jenner  Fust. 
The  deceased  seems  to  have  written*  this  will 
upon  a  printed  form  with  great  care ;  the  will  is 
divided  into  paragraphs,  and  the  deceased  looking, 
it  should  seem,  to  the  instructions  in  the  margin 
signed  his  name  to  the  last  paragraph  of  the 
printed  form,  supposing  that  to  be  the  proper 
place ;  the  more  correct  way  would  have  been  to 
put  the  signature  where  the  will  itself  ends ;  but  I 
am  inclined  to  think  that  this  may  be  considered 
a  signing  at  the  foot  or  end  of  the  will,  under  the 
statute. 

Probate  to  pass. 
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In  the  Goods  of  William  Smith,  deceased. 


Motion.  1842. 


Jan,  15th. 

The  testator  died  on  the  17th  of  June,  1830,  he  Motb"^r 
left  a  will  of  which  he  appointed  three  executors,  he  p«>t»te  to  the 
left  sons  and  daughters,  one  son  under  age  ;  one  of  executor  who 
the  executors  only,  Nash,  took  probate  of  the  will,  wiiiof°hutet- 
he  died  in  March,  1841,  and  left  a  will  and  ap-  ^£fi£° 
pointed  executors,  who  proved  his  will  at  Worcester,  cutor^jwtS. 
the  deceased  not  having  left  bona  notabilia,  out  of 
that  diocese. 

Haggard  prayed  probate  to  the  executors  of  the 
executor  (Nash)  who  proved,  the  other  executors 
renounced,  and  a  proxy  of  consent  had  been  exe- 
cuted by  the  sons,  who  were  of  age. 

Sir  Herbert  Jenner  Fust. 
The  husbands  of  the  daughters  are  also  in- 
terested; but  how  is  it  possible  for  the  Court  to 
grant  probate  to  the  executors  of  this  executor  ? 
He  was  not  the  surviving  executor.  These  execu- 
tora  can  have  no  claim  to  this  representation. 
Motion  rejected.  ^ 


1 
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1842. 
Jan.  29th.  The  Office  of  the  Judge  promoted  by 

ChurchDis-  S ANDERS  agOXOSt  HEAD. 

cipline  Act.  - 

The  bishop  of  This  was  a  cause  of  office,  promoted  under  the 
having  given  statute  3  &  4  Vict,  c.  86,  in  virtue  of  letters  of  re- 
btennonoTis-  quest  under  the  hand  and  seal  of  the  Bishop  of  Exe* 
2J  fo"^e  ter,  by  Ralph  Sanders,  of  the  city  of  Exeter,  against 
purpose  of       the  Rev.  Henry  Erskine  Head,  rector  of  Feniton, 

nuking  inquiry    b  i 

aVtothe  in  the  county  of  Devon.  The  Judge  having  accepted 
Sn^har^ea61"  letters  of  request  from  the  Bishop  of  Exeter,  a  cita- 
Inorfew.un*  ti°n  or  decree  issued,  calling  upon  Mr.  Head  to 
•ec.^f  33&  4  aPPear  *n  tWs  Court ;  to  this  citation  or  decree,  an 
Vict  c  86 ;      appearance  was  given  on  behalf  of  Mr.  Head,  un- 


without  with- 
drawing »uch     der  protest.     The  decree,  in  which  are  embodied 

letters  of  re-     the  letters  of  request,  was  as  follows : — 

quest  to  the 
Arches  Court 

°h  w^h6''"!!7"       Herbert  Jenner,  knight,  doctor  of  laws,  official  principal  of 

letters  of  re-      the  Arches  Court  of  Canterbury,  lawfully  constitued ;  to  all  and 

?u?*  "If'V6111  singular  clerks  and  literate  persons  whomsoever  and  wheresoever, 

to  the  Arches      .     ° ,r  „  ^  .  .  , 

in  the  Jirtt        in  and  throughout  the  whole  province  of  Canterbury,  into  whose 

^ndb  ^  hands  these  presents  shall  come,  greeting.     Whereas  we  have 
13th  section  of  lately  received  letters  of  request  from  the  right  reverend  father  in 
the  statute.        q0(^  Henry,  by  divine  permission  Bishop  of  Exeter,  of  the  tenor 
following,  to  wit : — 

"  Henry,  by  divine  permission,  Bishop  of  Exeter,  to  the  Right 
Honourable  Sir  Herbert  Jenner,  knight,  doctor  of  laws,  official 
principal  of  the  Arches  Court  of  Canterbury,  lawfully  constituted, 
your  surrogate,  or  some  other  competent  judge  in  this  behalf. 


Jan.  29th. 
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Whereas  by  a  certain  act  of  Parliament  passed  in  the  session  of  1842. 
Parliament  holden  in  the  third  and  fourth  years  of  the  reign  of 
her  present  Majesty  Queen  Victoria,  intituled,  '  An  Act  for  better 
enforcing  Church  discipline,'  it  is  enacted,  '  that  in  every  case  of  Sanders 
any  clerk  in  holy  orders  of  the  United  Church  of  England  and  Head. 
Ireland,  who  may  be  charged  with  any  offence  against  the  laws 
ecclesiastical,  or  concerning  whom  there  may  exist  scandal  or  evil 
report  as  having  offended  against  the  said  laws,  it  shall  be  lawful 
for  the  bishop  of  the  diocese  within  which  the  offence  is  alleged  or 
reported  to  have  been  committed,  on  the  application  of  any  party 
complaining  thereof,  or,  if  he  shall  think  fit,  of  his  own  mere 
motion,  to  issue  a  commission  under  his  hand  and  seal  to  five 
persons,  of  whom  one  shall  be  his  vicar-general,  or  an  archdeacon 
or  rural  dean  within  the  diocese,  for  the  purpose  of  making  inquiry 
as  to  the  grounds  of  such  charge  or  report/  And  whereas  it  is 
in  and  by  the  said  act  also  enacted,  *  that  it  shall  be  lawful  for 
the  bishop  of  any  diocese  within  which  any  such  clerk  shall  hold 
any  preferment,  or  if  he  hold  no  preferment,  then  for  the  bishop 
of  the  diocese  within  which  the  offence  is  alleged  to  have  been 
committed,  in  any  case,  if  he  shall  think  fit,  either  in  the  first 
instance,  or  after  the  commissioners  shall  have  reported  that  there 
is  sufficient  primd  facie  ground  for  instituting  proceedings,  and 
before  the  filing  of  the  articles,  but  not  afterwards,  to  send  the 
case  by  letters  of  request  to  the  Court  of  Appeal  of  the  province, 
to  be  there  heard  and  determined  according  to  the  law  and  practice 
of  such  Court.'  And  whereas  the  Rev.  Henry  Erskine  Head,  a 
clerk  in  holy  orders  of  the  said  United  Church  of  England  and 
Ireland,  and  rector  of  the  rectory  and  parish  church  of  Feniton,  in 
the  county  of  Devon  and  diocese  of  Exeter,  and  pro \i nee  of 
Canterbury,  is  charged  with  having,  within  our  said  diocese  of 
Exeter,  offended  against  the  laws  ecclesiastical,  by  haying. written 
and  published,  or  caused  to  be  published,  in  a  certain  newspaper, 
called  the  « Western  Times/  dated  '  Exeter,  Saturday,  August  21, 
1841,'  a  letter  entitled  •  A  View  of  the  Duplicity  of  the  present 
System  of  Episcopal  Ministration,  .in  a  Letter  addressed  to  the 
Parishioners  of  Feniton,  Devon,  occasioned  by  the  Bishop  of 
Exeter's  Circular  on  Confirmation  by  Henry  Erskine  Head, 
A.  M.,  Rector  of  Feniton,  Devon/  in  which  letter  it  is  openly  . 
affirmed  and  maintained  that  the  *  Catechism/  the  *  Order  of 
Baptism/  and  the  'Order  of  Confirmation/  in  the  Book  of 
Common  Prayer,  contain  erroneous  and  strange  doctrine,  and 
VOL,   III.  |) 
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1842.       wherein  are  also  openly  affirmed  and  maintained  other  positions 
Jan.  29th.     *n  derogation  and  depraving  of  the  said  Book  of  Common  Prayer, 

contrary  to  the  statutes  and  to  the  constitutions  and  canons  eccle- 

4"fa*  «*stical  of  the  realm,  and  against  the  peace  and  unity  of  the 
Head.  church.  Now,  therefore,  we  the  said  Bishop  of  Exeter  do  hereby 
request  you  the  said  Right  Honourable  Sir  Herbert  Jenner 
knight,  doctor  of  laws,  official  principal  of  the  Arches  Court  of 
Canterbury,  lawfully  constituted,  your  surrogate,  or  some  other 
competent  judge  in  this  behalf,  to  issue  a  citation  or  decree  under 
seal  of  the  said  Court,  calling  upon  the  said  Henry  Erskine 
Head,  clerk,  to  appear  at  a  certain  time  and  place,  therein  to  be 
specified,  then  and  there  to  answer  to  certain  articles,  heads, 
positions,  or  interrogatories  touching  and  concerning  his  soul's 
health,  and  the  lawful  correction  and  reformation  of  his  manners 
and  excesses,  and  more  especially  for  haying  written  and  pub- 
lished, or  caused  to  be  published,  the  letter  aforesaid,  in  manner 
aforesaid,  to  be  administered  to  him  at  the  voluntary  promotion 
of  Ralph  Sanders,  of  the  city  of  Exeter,  gentleman,  and  to  hear 
and  determine  the  said  cause  according  to  the  law  and  practice  of 
the  said  Court.  In  witness  whereof  we  have  hereunto  set  our 
hand  and  seal  this  ninth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-one,  and  in  the 
eleventh  year  of  our  consecration. 

"H.  EXETER."  l.  s. 
"  Signed,  sealed,  and  delivered  in  the  presence  of 
EDWD.  TOLLER,  Jun. 
And  whereas,  at  s  the  petition  of  the  proctor  of  the  said  Ralph 
Sanders,  and  in  aid  of  justice,  we  have  accepted  of  the  said  letter 
of  request,  and  decreed  to  proceed  according  to  the  tenor  thereof, 
and  in  pursuance  thereof  have  decreed  the  said  Reverend  Henry 
Erskine  Head,  clerk,  rector  of  the  rectory  and  parish  church  of 
Feniton,  in  the  county  of  Devon,  diocese  of  Exeter,  and  province 
of  Canterbury;  to  be  cited  and  called  into  judgment,  on  the  day, 
at  the  time  and  place  and  to  the  effect  and  in  manner  and  form 
hereunder  written  (justice  so  requiring),  we  do  therefore  hereby 
authorize  and  empower,  and  strictly  enjoin  and  command  you, 
jointly  and  severally  peremptorily  to  cite  or  cause  to  be  cited  the 
said  Reverend  Henry  Erskine  Head,  clerk,  to  appear  personally  or 
by  his  proctor  duly  constituted  before  us,  our  surrogate,  or  some 
other  competent  judge  in  this  behalf,  in  the  Common  Hall  of 
Doctors'  Commons,  situate  in  the  parish  of  St.  Benedict,  near 
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Paul's  Wharf,  London,  and  place  of  judicature  there,  on  the  sixth         1842. 
day  after  he  shall  have  been  served  with  these  presents,  if  it  be  a      jan.^9th. 

general  session,  by-day,  or  additional  court  day  of  the  said  court,  

otherwise  on  the  general  session,  by-day,  or  additional  court  day  igafogt 
of  the  said  court,  then  next  following,  at  the  hour  of  ten  o'clock  H sad. 
in  the  forenoon,  and  there  abide  during  the  sitting  of  the  Court, 
if  necessary,  then  and  there  to  answer  to  certain  articles,  heads, 
positions,  or  interrogatories,  touching  and  concerning  his  soul's 
health  and  the  lawful  correction  and  reformation  of  his  manners 
and  excesses,  and  more  especially  for  having  within  the  said 
diocese  of  Exeter  offended  against  the  laws  ecclesiastical,  by 
having  written  and  published,  or  caused  to  be  published,  in  « 
certain  newspaper  called  the  "  Western  Times,"  dated  "  Exeter, 
Saturday,  August  21,  1841,"  a  letter  entitled  "A  View  of  the 
Duplicity  of  the  present  System  of  Episcopal  Ministration,  in  a 
Letter  addressed  to  the  Parishioners  of  Feniton,  Devon,  occasioned 
by  the  Bishop  of  Exeter's  Circular  on  Confirmation,  by  Henry 
Erskine  Head,  A.  M.,  Rector  of  Feniton,  Devon ;"  in  which 
letter  it  is  openly  affirmed  and  maintained  that  the  "  Catechism," 
the  "  Order  of  Baptism,"  and  the  "  Order  of  Confirmation,"  in 
the  Book  of  Common  Prayer,  contain  erroneous  and  strange 
doctrine ;  and  wherein  are  also  openly  affirmed  and  maintained 
other  positions  in  derogation  and  depraving  of  the  said  Book  of 
Common  Prayer,  contrary  to  the  statutes  and  to  the  constitutions 
and  canons  ecclesiastical  of  the  realm,  and  against  the  peace  and 
unity  of  the  church,  to  be  administered  to  him  by  virtue  of  our 
office,  at  the  voluntary  promotion  of  the  said  Ralph  Sanders. 
And  further  to  do  and  receive  as  unto  law  and  justice  shall 
appertain  under  pain  of  the  law  and  contempt  thereof,  at  the  pro- 
motion of  the  said  Ralph  Sanders.  And  what  you  shall  do  or 
erase  to  be  done  in  the  premises  you  shall  duly  certify  us,  our 
surrogate,  or  some  other  competent  judge  in  this  behalf,  together 
with  these  presents.  Dated  at  London,  the  eleventh  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-one. 

The  act  on  protest  on  behalf  of  Mr.  Head,  denied 
the  jurisdiction  of  the  Court,  and  alleged,  that  by 
the  23rd  section  of  the  stat  3  &  4  Vict.,  c.  86,  it  is 
enacted,    "  that  no  criminal  suit  or  proceeding 

d  2 
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*842*  against  a  clerk  in  holy  orders  of  the  United  Church 
Jan..29th.  of  England  and  Ireland,  for  any  offence  against  the 
SaTdTm  laws  ecclesiastical,  shall  be  instituted  in  any  Ec- 
IhbTd!  clesiastical  Court,  otherwise  than  is  hereinbefore 
enacted  or  provided."  That  the  said  citation  or 
decree  is  a  criminal  proceeding,  instituted  against 
a  clerk  in  holy  orders,  of  the  said  united  church, 
for  an  offence  against  the  laws  ecclesiastical.  That 
by  the  third  section  of  the  said  statute  it  is  enacted, 
"  that  in  every  case  of  any  clerk  in  holy  orders  of 
the  United  Church  of  England  and  Ireland  who 
may  be  charged  with  any  offence  against  the  laws 
ecclesiastical,  or  concerning  whom  there  may  exist 
scandal  or  evil  report,  as  having  offended  against 
the  said  laws,  it  shall  be  lawful  for  the  bishop  of  the 
diocese  within  which  the  offence  is  alleged  or  re- 
ported to  have  been  committed,  on  the  application 
of  any  party  complaining  thereof,  or,  if  he  shall 
think  fit,  of  his  own  mere  motion,  to  issue  a  com- 
mission, under  his  hand  and  seal,  to  five  persons,  of 
whom  one  shall  be  his  vicar-general,  or  an  arch- 
deacon or  rtiral  dean  within  the  diocese,  for  the 
purpose  of  making  inquiry  as  to  the  grounds  of 
such  charge  or  report ;  provided  always,  that  notice 
of  the  intention  to  issue  such  commission,  under  the 
hand  of  the  bishop,  containing  an  intimation  of  the 
nature  of  the  offence,  together  with  the  names,  ad- 
dition, and  residence  of  the  party  on  whose  applica- 
tion or  motion  such  commission  shall  be  about  to 
issue,  shall  be  sent  by  the  bishop  to  the  party  ac- 
cused, fourteen  days,  at  least,  before  such  commis- 
sion shall  issue." 

That  on  the  day  of  October,  1841,  the 

defendant  was  duly  served  with  a  certain  notice  in 
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writing,  under  the  hand  of  the  Lord  Bishop  of  Exeter,  1842. 
in  the  words  and  figures  following  :  that  is  to  say,  Jan.  29th. 
"To  the  Rev.  Henry  Erskine  Head,  rector  of  the  si^ra* 
rectory  and  parish  church  of  Feniton,  in  the  county  ^£ 
of  Devon,  and  diocese  of  Exeter.  Whereas,  a  cer- 
tain letter,  entitled,  '  A  View  of  the  Duplicity  of 
the  present  system  of  Episcopal  Ministration,  in  a 
Letter  addressed  to  the  Parishioners  of  Feniton, 
Devon,  occasioned  by  the  Bishop  of  Exeter's  Cir- 
cular on  Confirmation,  by  Henry  Erskine  Head, 
rector  of  Feniton,  Devon/  was  lately  printed  and 
published  in  a  certain  newspaper  called  the  Western 
Times,  dated  *  Exeter,  Saturday,  August  21st,  1841/ 
in  which  letter  it  is  openly  affirmed  and  maintained, 
that  the  4  Catechism/  the  '  Order  of  Baptism/  and 
the  'Order  of  Confirmation,'  contained  in  'The 
Book  of  Common  Prayer  and  Administration  of  the 
Sacraments  and  other  Rites  and  Ceremonies  of  the 
United  Church  of  England  and  Ireland,  contain 
erroneous  and  strange  doctrine ;  and  wherein  are 
also  openly  affirmed  and  maintained  other  positions 
in  derogation  and  depraving  of  the  said  book,  con- 
trary to  the  statute  2  &  3  Edward  6,  chap.  1 ;  5  &  6 
Edward  6,  chap.  1 ;  1  Elizabeth,  chap.  2  ;  13  Eli- 
zabeth,  chap.  12  and  13,  and  14  Charles  2,  chap.  4, 
(all,  some,  or  one  of  them),  and  to  the  constitutions 
and  canons  ecclesiastical  treated  upon  by  the  Bishop 
of  London,  President  of  the  Convocation  for  the 
province  of  Canterbury,  and  the  rest  of  the  bishops 
and  clergy  of  the  said  province,  and  agreed  upon 
by  the  king's  Majesty's  license  in  their  synod,  begun 
at  London  Anno  Domini  one  thousand  six  hundred 
and  three,  and  against  the  peace  and  unity  of  the 
church.     And  whereas  there  was  and  is  a  scandal 
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1842<  and  evil  report  against  you  the  said  Reverend  Henry 
Jan.  29th.  Erskine  Head,  as  the  author  and  publisher  of  the 
sI^rs  said  letter ;  and  whereas  we,  Henry,  by  Divine 
permission,  Bishop  of  Exeter,  rightly  and  duly  pro- 
ceeding under  the  authority,  and  in  conformity  with 
the  provisions  of  a  certain  act  of  Parliament,  to  wit, 
the  3  &  4  Victoria,  chapter  86,  intituled  '  An  Act 
for  better  enforcing  Church  Discipline/  of  our  own 
mere  motion  think  fit  and  intend  to  issue  a  com- 
mission under  our  hand  and  seal  to  five  persons,  of 
whom  one  shall  be  our  vicar-general,  or  an  arch- 
deacon or  rural  dean  within  our  diocese,  for  the 
purpose  of  making  inquiry  as  to  the  grounds  of 
such  report,  in  order  to  the  institution,  if  need 
be,  of  such  further  proceedings  in  pursuance  of  the 
said  last- mentioned  act  of  Parliament,  as  the  case 
may  require ;  we  do  therefore,  by  these  presents, 
under  our  hand,  give  notice  of  such  our  intention 
to  you  the  said  Reverend  Henry  Erskine  Head,  and 
we  do  hereby  intimate  to  you  that  such  our  com- 
mission as  aforesaid,  for  the  purpose  aforesaid,  will 
issue  accordingly  at  or  after  the  expiration  of  four- 
teen days  from  the  day  of  your  being  served  with 
these  presents.  Given  under  our  hand  this  eleventh 
day  of  October,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-one. 

Henry  Exeter." 

That  the  said  notice  was  and  is  a  sufficient  and 
subsisting  notice,  under  the  said  third  section  of  the 
said  statute,  of  the  intention  of  the  said  lord  bishop, 
to  do  and  proceed  in  all  things  as  is  therein  set 
forth  and  expressed ;  and  that  it  hath  never  been 
in  any  manner  revoked  or  annulled. 
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That  by  the  thirteenth  section  of  the  said  statute,       1842. 
it  is  enacted,  "  that  it  shall  be  lawful  for  the  bishop     jam  29th. 
of  any  diocese  within  which  any  such  clerk  shall      sl^Im 
hold  any  preferment,  or  if  he  hold  no  preferment, 
then  for  the  bishop  of  the  diocese  within  which  the 
offence  is  alleged  to  have  been  committed,  if  he  shall 
think  fit,  either  in  the  first  instance  or  after  the 
commissioners  shall  have  reported    that  there  is 
sufficient  primd  facie  ground  for  instituting  pro- 
ceedings, and  before  the  filing  of  the  articles,  but 
not  afterwards,  to  send  the  case  by  letters  of  re- 
quest to  the  Court  of  Appeal  of  the  province,  to  be 
there  heard  and  determined  according  to  the  law 
and  practice  of  such  Court." 

That  the  bishop  hath  not  sent  the  case  by  letters 
of  request  to  this  Court,  in  manner  and  form  as  in 
the  said  statute  is  enacted  or  directed  according  to 
the  true  intent  and  meaning  thereof. 

That  it  doth  not  appear,  either  by  the  said  cita- 
tion or  decree,  or  by  the  said  letters  of  request,  on 
whose  application,  or  at  whose  mere  motion  this 
cause  or  case  was  iu  the  first  instance  commenced, 
or  at  the  first  began,  or  was  originally  proceeded  in, 
nor  by  whom  nor  on  whose  application  or  complaint 
the  defendant  was  in  the  first  instance  charged  with 
the  said  pretended  offence,  nor  at  whose  request  nor 
on  whose  mere  motion  the  said  letters  of  request 
were  issued,  nor  doth  it  therein  or  thereby  suffi- 
ciently appear  that  the  several  provisions,  enact- 
ments, and  directions  of  the  said  statute  have  been 
duly  observed  or  complied  with.  Wherefore  it  was 
submitted,  that  the  defendant  was  not  bound  to 
appear  in  this  Court  to  the  said  citation  or  decree. 

In  reply  to  this,  it  was  submitted,  that  this  Court 
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1842.  had  jurisdiction  in  the  matter  stated  in  the  said 
Jan.  29th.  citation  or  decree  with  which  the  defendant  had 
s!^R8      been  served,  notwithstanding  what  was  alleged  on 

iw?  *"s  behalf,  the  relevancy  of  the  whole  of  which  was 
denied. 

The  Queen's  Advocate  and  Harding,  in  support 
of  the  protest. 

If  it  can  be  shewn  that  these  proceedings  are  not 
in  accordance  with  the  provisions  of  the  statute 
3  &  4  Vict.  c.  86,  this  protest  must  be  sustained. 

The  23rd  section  of  the  statute  provides,  "  that 
no  criminal  suit  or  proceeding  against  a  clerk  in 
holy  orders  of  the  United  Church  of  England  and 
Ireland,  for  any  offence  against  the  laws  ecclesias- 
tical, shall  be  instituted  in  any  Ecclesiastical  Court, 
otherwise  than  is  hereinbefore  enacted  or  provided." 
And  it  was  held  unanimously  by  the  Court  of 
Queen's  Bench,  in  the  Dean  of  York's  case,  that  no 
other  proceedings  can  be  taken. 

The  mode  of  proceeding  against  clerks  is  set  forth 
in  the  third  section,  which  enacts,  "  that  in  every 
case  of  any  clerk  in  holy  orders,  who  may  be 
charged  with  any  offence,  &c,  or  concerning  whom 
there  may  exist  scandal  or  evil  report,  &c,  it  shall 
be  lawful  for  the  bishop  of  the  diocese,  within  which 
the  offence  is  alleged  or  reported  to  have  been  com- 
mitted, on  the  application  of  any  party  complaining 
thereof,  or,  if  he  shall  think  fit,  of  his  own  mere 
motion,  to  issue  a  commission,  under  his  hand  and 
seal,  to  five  persons,  of  whom  one  shall  be  his  vicar- 
general,  or  an  archdeacon,  or  rural  dean  within  the 
diocese,  for  the  purpose  of  making  inquiry  as  to  the 
grounds  of  such  charge  or  report;  provided  always, 
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that  notice  of  the  intention  to  issue  such  commis-  1842, 
sion,  under  the  hand  of  the  bishop,  containing  an  Jan.  29th. 
intimation  of  the  nature  of  the  offence,  together  with  sli^w 
the  names,  addition,  and  residence  of  the  party  on  jj£I£' 
whose  application  or  motion,  such  commission  shall 
be  about  to  issue,  shall  be  sent  by  the  bishop  to  the 
party  accused,  fourteen  days,  at  least  before  such 
commission  shall  issue/'  This  is  the  mode  which 
the  bishop  has  adopted ;  it  appears  by  the  act  on 
petition,  that  Mr.  Head  was  duly  served  with  a 
notice  from  the  bishop,  and  from  reference  to  the 
notice  itself,  it  will  appear  that  the  offence  there 
set  forth,  is  the  very  same  which  is  charged  in  this 
case.  This  notice  is  tantamount  to  «  citation  in  a 
cause,  the  service  of  which  has  been  held  to  consti- 
tute a  pendency  of  suit  (a) ;  the  notice  is  now  a 
subsisting  notice,  and  the  cause  is  now  pending; 
then  how  can  the  bishop  call  upon  Mr.  Head  to 
appear  here,  while  at  the  very  same  time  he  may 
be  called  upon  to  appear  at  Exeter?  The  bishop 
may  go  on  at  any  time,  and  at  this  very  time  the 
bishop  may  be  proceeding  at  Exeter ;  and  this  is  a 
much  more  fit  question  to  be  decided  by  the  bishop 
himself  than  by  a  lay  judge. 

Then  has  the  bishop  at  this  stage  of  the  proceed- 
ing, the  power  of  sending  the  case  to  this  Court  ? 
By  the  13th  section  of  the  act,  it  is  enacted,  "  that 
it  shall  be  lawful  for  the  bishop  of  any  diocese,  &c., 
in  any  case,  if  he  shall  think  fit,  either  in  the  first 
instance,  or  after  the  commissioners  shall  have  re- 
ported that  there  is  sufficient  primd  facie  ground  for 
instituting  proceedings,  and  before  the  filing  of  the 

ta)  Ray  v.  Sherwood  and  Ray. 
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1842.       articles,  but  not  afterwards,  to  send  the  case  by  let- 

jan.29th.     ters  of  request  to  the  Court  of  appeal  of  the  pro- 

sI^rs      vince,  to  be  there  heard  and  determined  according 

5£j£       to  the  law  and  P^ctice  of  such  Court/'     Can  this 

be  said  to  be  in  the  first  instance,  while  proceedings 

may  be  now  going  on  at  Exeter?     Besides,  is  this 

the  same  case  ?    In  this  Court,  it  is  the  office  of  the 

Judge  promoted  by  Sanders  against  Head,  while  at 

Exeter  it  is  the  bishop  himself  who  is  proceeding. 

Addams  and  Robinson,  conircl. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
This  case  comes  here  by  letters  of  request  from 
the  bishop  of  the  diocese  of  Exeter ;  the  letters  of 
request  are  set  forth  in  the  decree  or  citation  issued 
in  the  cause,  and  the  act  of  Parliament  under  which 
the  suit  is  commenced  is  also  stated.  It  is  quite 
clear  that  these  letters  of  request  must  differ  from 
those  which  the  Court  has  been  in  the  habit  of  re- 
ceiving from  the  chancellors  of  the  different  dioceses 
from  whom  letters  of  request  used  to  issue  to  this 
Court.  In  those  cases  the  bishop  did  not  send  the 
letters  of  request,  but  the  Judge  of  the  Court.  There 
must  be  some  form  adapted  to  what  is  required  by 
the  act  of  Parliament. 

A  question  has  been  raised  as  to  the  jurisdiction 
of  the  Court,  and  the  points  on  which  the  jurisdic- 
tion is  disputed,  are  set  forth  in  the  act  on  petition, 
and,  as  I  collect  them,  are  as  follow  : — 

"  That  the  cause  is  not  sent  in  manner  and  form 
as  by  the  statute  is  enacted  or  directed,  according 
to  the  true  intent  and  meaning  of  the  statute/' 


ARCHES  COURT  OF  CANTERBURY.  43 

That  is  the  first  ground  taken  for  the  objection.       I**42* 
"  And  that  it  doth  not  appear,  either  in  or  by  the     •*«»-  &&- 
citation  or  decree,  or  in  or  by  the  letters  of  request,      Sandkrs 
on  whose  application  or  at  whose  mere  motion  this      ^1™ 
cause  or  case  was  in  the  first  instance  commenced, 
or  at  whose  mere  motion  the  party  was  charged 
with  the  pretended  offence,  nor  at  whose  request  or 
mere  motion  the  said  letters  of  request  were  gran- 
ted/9    "Nor  does  it  sufficiently  appear  that  the 
several  provisions,  enactments,  and  directions  of  the 
act  have  been  duly  observed  or  complied  with/' 

These  are  the  grounds  of  objection  to  the  form 
and  manner  in  which  the  proceedings  were  com- 
menced in  this  suit. 

The  first  question  is,  what  does  the  statute  re- 
quire with  respect  to  letters  of  request,  as  to  the 
form  and  manner  in  which  they  are  to  be  sent :  for 
the  forms  and  requisitions  of  the  act  must  be  com- 
plied with  ;  whether  minutely,  it  is  not  necessary 
to  inquire.  Now  there  is  no  form  or  schedule  to 
the  act  of  letters  of  request ;  but  it  is  argued  that 
they  ought  to  contain,  not  only  the  offence,  but 
also  all  the  particulars  which  are  required  in  the 
notice  from  the  bishop  of  the  diocese  in  which  the 
offence  is  alleged  to  have  been  committed,  of  his 
intention  to  issue  a  commission,  pursuant  to  the 
third  section  of  the  act.  I  find  no  provision  or 
enactment  which  requires  that  this  must  be  stated 
in  the  letters  of  request ;  nothing  in  the  act  requires 
that  the  letters  of  request  shall  contain  those  par- 
ticulars, which  notice  of  intention  to  proceed  in 
another  form  shall  contain.  Unless  it  is  shown  to 
me  that  great  injustice  would  result  to  the  party  in 
sending  letters  of  request  in  this  form,  I  cannot  un- 
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1842.  derstand  why  more  information  should  be  given 
Jan.  29th.  than  was  necessary  under  the  ecclesiastical  law  as 
Sandrrs  established  before  the  passing  of  the  act.  This  act 
if*!"*'  orders  preliminary  notice  to  be  given  for  certain 
purposes,  but  it  does  not  contain  any  form.  It 
does  not  appear  from  the  general  tenor  of  the  act 
that  it  was  intended  that  the  letters  of  request 
should  contain  all  the  particulars  which  the  bishop 
is  bound  to  give  under  the  third  section :  there  is 
nothing  to  be  found  fault  with  in  these  proceedings 
in  that  respect.  Formerly,  every  judge  of  an  eccle- 
siastical Court,  before  whom  it  was  intended  to 
institute  a  suit  against  a  clergyman  for  an  ecclesias- 
tical offence,  could  only  issue  letters  of  request  at 
the  request  of  the  promoter  of  the  suit ;  and  it  was 
necessary  to  be  inserted  in  the  letters  of  request,  that 
the  cause  was  sent  at  the  especial  request  of  the 
party.  The  thirteenth  section  of  this  act  provides, 
that  it  shall  be  lawful  for  the  bishop  of  the  diocese, 
within  which  any  clerk  shall  hold  preferment,  if 
he  shall  think  fit,  either  in  the  first  instance  or  after 
the  report,  to  send  the  case  by  letters  of  request  to 
the  Court  of  appeal.  It  is  to  be  the  act  of  the  bishop, 
a  matter  of  discretion  to  be  exercised  by  him, 
whether  he  will  entertain  the  suit  himself,  or 
whether  he  will  send  it  up  to  be  heard,  in  the  first 
instance,  in  the  Court  in  which  it  would  be  heard 
if  he  committed  any  error  in  the  proceedings  before 
him.  I  am  of  opinion,  as  far  as  the  letters  of  re- 
quest are  concerned,  that  they  are  in  the  form  and 
manner  required  by  the  act  of  Parliament. 

The  letters  of  request  recite  the  act  of  Parliament, 
that  (sect.  3,)  the  bishop  of  the  diocese  within 
which  the  offence  is  alleged  or  reported  to  have 


r 


ARCHES  COURT  OF  CANTERBUKY. 


45 


inst 


been  committed,  if  he  shall  think  fit,  of  his  own  1842- 
mere  motion  is  to  issue  a  commission,  that  is,  the  Jan.  29th, 
bishop  of  the  .diocese  within  which  the  offence  is  Sandw» 
alleged  to  have  been  committed,  not  the  bishop  of  uu 
the  diocese  in  which  the  party  is  preferred,  who,  as 
such,  has  no  power  to  issue  any  such  commission. 
The  bishop  of  the  diocese  in  which  the  party  is 
merely  preferred  cannot  issue  a  commission  of  in- 
quiry in  this  form  ;  all  that  the  act  requires  under 
such  circumstances  is,  that  the  case  should  be  sent 
by  letters  of  request  to  this  Court.  This  Court, 
according  to  its  law  and  practice,  is  to  take  cogni- 
zance of  offences  committed  by  clergymen,  and  no 
alteration  is  made  in  this  respect  by  the  statute. 

The  letters  of  request  also,  after  setting  forth  the 
offence  with  which  the  party  is  charged,  go  on  to 
request  this  Court  to  take  cognizance  of  the  case. 
This  Court  agreed  to  proceed,  and  directed  a  decree 
to  issue,  calling  on  the  party  to  appear.  The  decree 
having  issued  accordingly,  an  appearance  has  been 
given  under  protest,  and  one  objection  is,  that  the 
letters  of  request  are  not  sent  in  a  duly  formal 
manner ;  that  they  do  not  contain  the  name  of  the 
party  on  whose  application  or  at  whose  mere  motion 
this  cause  or  case  was  in  the  first  instance  com- 
menced. It  does  not  seem  to  me  that  this  is  re- 
quired to  be  set  forth  in  the  letters  of  request. 

It  is  objected,  that  the  bishop  has  not  sent  this 
case  to  the  Court  in  the  form  required  by  the  13th 
section  of  the  act.  In  the  first  place,  it  is  said,  in 
reference  to  the  23rd  section,  that  all  criminal 
proceedings  in  any  Ecclesiastical  Court  must  be 
according  to  the  particular  enactments  of  this  act. 
The  13th  section  directs  the  time  at  which  the 
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1842«  complaint  to  the  bishop  is  to  be  sent  by  letters  of 
j«l29Ui.  request  to  this  Court.  But  it  is  said,  that  the 
Samokbs      notice  sent  by  the  bishop  to  Mr.  Head  of  his  in- 

HiajL  tention  to  proceed  under  the  provisions  of  the  act 
of  Parliament,  by  issuing  a  commission  of  inquiry, 
whether  primd  facie  there  was  a  ground  for  pro- 
ceeding, is  equivalent  to  a  citation  binding  the 
bishop  to  carry  it  out  to  the  fullest  extent:  and 
that  he  cannot  now  send  the  case  here  by  letters 
of  request;  that,  in  point  of  fact,  the  notice,  like 
the  citation  in  May  v.  Sherwood  (a),  was  the  com- 
mencement of  a  suit.  But  the  case  of  Ray  v. 
Sherwood  was  a  decision  only  with  reference  to 
a  particular  act  of  Parliament ;  that  with  reference 
to  the  term  "suit  depending"  in  that  act,  it  was 
not  necessary  that  there  should  be  a  contestatio  litis, 
but  a  suit  was  considered  to  be  depending  by  the 
issuing  and  service  of  a  citation  ;  that  service,  and 
not  the  return  of  the  citation,  was  intended  with 
reference  to  the  words  used  in  that  act  of  Parlia- 
ment. Whatever  may  be  considered  the  com- 
mencement of  a  suit  in  this  Court,  whether  there 
must  be  a  contestatio  litis,  or  whether  a  citation 
is  sufficient ; — is  a  notice  equivalent  to  it  ?  stating 
not  that  it  was  intended  to  proceed  at  once  against 
the  party,  but  to  issue  a  commission  for  the  pur- 
pose of  making  inquiry  whether  there  was  a  just 
ground  for  proceeding;  and  giving  the  party 
notice  provided  by  the  act,  in  order  that  he  might 
have  an  opportunity  to  defend  himself  when  before 
the  commissioners. 

What  is  the  effect  of  the  4th  section  ?     If  it  was 
this,  that  in  point  of  feet  there  is  to  be  a  citation 

(a)  1  Curt.  173—193. 
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to  appear  before  the  commissioners,  that  would  1842. 
be  a  commencement  of  proceedings.  But  is  a  ~jan.  29th. 
notice  to  appear  a  notice  of  an  intention  to  pro-  s^m 
ceed  ?  It  is  nothing  but  an  intimation  to  enable  Jg[^ 
the  party  to  defend  himself  against  the  charges 
preliminary  to  proceedings  being  commenced. 
Undoubtedly  the  phraseology  of  the  act  is  not  such 
as,  unless  the  act  had  been  passed  in  a  hurry, 
would  have  been  permitted  to  remain.  It  is  clear 
that  the  same  words  are  used  in  different  senses 
in  different  parts  of  the  act :  for  example,  in  the 
section  (13)  which  directs  the  bishop  to  send 
letters  of  request  to  this  Court,  the  words  "first 
instance"  are  used  in  a  different  sense  from  that  in 
which  they  are  used  in  the  15th  section  ;  for  the 
15th  section  enacts,  "  That  it  shall  be  lawful  for 
any  party  who  shall  think  himself  aggrieved  by 
the  judgment  pronounced  in  the  first  instance  by 
the  bishop,  or  in  the  Court  of  Appeal  of  the  pro- 
vince, to  appeal  from  such  judgment,  and  such 
appeal  shall  be .  to  the  archbishop,  and  shall  be 
heard  before  the  judge  of  the  Court  of  Appeal  of 
the  province."  Now,  there  the  words  "first  in- 
stance" cannot  mean  the  notice,  but  the  sentence 
on  the  first  hearing  of  the  cause.  So  they  are  used 
in  the  latter  part  of  the  same  section.  "When 
the  cause  shall  have  been  heard  and  determined 
in  the  first  instance  in  the  Court  of  the  arch- 
bishop." By  these  words,  the  same  meaning  is 
not  intended  to  be  conveyed  in  the  two  sections. 
What  I  understand  by  them  is,  that  at  any  time 
before  the  commissioners  have  proceeded  in  the 
inquiry,  the  bishop  may  send  the  case  up  to  be 
heard  elsewhere.     It  is  not  necessary  for  the  com- 
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1812.  mission  to  issue,  but  the  bishop  may  send  the  case 
Jan.  29th.  up  before  or  after  the  commissioners  have  inquired. 
sJ^i.9      But   it  is  not  necessary  that  I  should  say  what 

Head?  would  be  my  conclusion  if  the  commission  had 
actually  issued.  What  I  understand  is,  that  the 
bishop,  before  the  commission  has  issued,  may  send 
it  up,  and  that  that  is  sending  it  up  to  be  heard  in 
the  first  instance. 

I  consider  the  notice  as  a  preliminary  proceed- 
ing, in  order  to  institute  further  proceedings  before 
the  commissioners,  which  further  proceedings  are 
themselves  only  preliminary  proceedings.  1  think 
in  this  case,  the  notice  is  not  to  be  considered  as 
part  of  the  proceedings,  but  merely  as  preliminary. 
It  is  stated  in  the  sixteenth  section  of  the  act. 
"  Provided  always,  that  the  archbishop  or  bishop 
who  shall  have  issued  the  'commission  hereinbefore 
mentioned  in  any  such  case,  or  who  shall  have 
heard  any  such  case,  or  shall  have  sent  any  such 
case  by  letters  of  request  to  the  Court  of  Appeal 
of  the  province,  shall  not  sit  as  a  member  of  the 
Judicial  Committee  on  an  appeal  in  that  case.'9 
So  that  any  bishop  or  member  of  the  Privy 
Council  who  has  issued  a  commission  could  not 
sit ;  but  any  bishop  who  has  sent  the  notice  might : 
there  is  nothing  to  prevent  him  from  sitting. 

I  consider  this  as  only  a  preliminary  step  to 
inform  the  party  that  proceedings  may  be  issued 
against  him,  but  as  no  part  of  the  proceedings 
whatever.  I  think  this  same  interpretation  ap- 
plies with  reference  to  the  other  sections  of  the  act 
of  Parliament. 

As  to  sending  letters  of  request  to  this  Court,  it 
seems  to  me  that  it  was  intended  that  the  judge 
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sitting  here  was  to  say  what  punishment  should  be       1842. 
inflicted.     I  think  the  act  of  Parliament  constitutes     Jan.  29th. 
this  Court  the  tribunal  to  correct  any  excess  of      sI^m 
punishment    by    the    bishop.       The    Legislature 
thought  a  Court  of  Appeal  proper  to  correct  any 
error  by  an  inferior  Court,  subject,  in  its  turn, 
to  be  corrected  by  its  superior  Court. 

I  think  there  is  nothing  in  the  observation,  as 
to  the  propriety  or  impropriety  of  this  case  being 
sent  here  by  letters  of  request.  I  do  not  see  how 
the  party  is  prejudiced  if  there  is  a  valid  subsisting 
notice  at  this  time.  I  may  wish  the  notice  had 
been  withdrawn  and  revoked  before  the  letters  of 
request  were  sent ;  but  1  can  never  suppose  for  one 
moment  that  it  is  the  intention  of  the  bishop  to 
proceed  when  an  inquiry  is  going  on  in  this  Court. 
If  this  is  a  valid  and  subsisting  notice,  no  proceed- 
ings can  be  instituted  which  would  not  be  pre- 
vented by  other  Courts. 

Considering  the  notice  as  not  a  commencement 
of  the  proceedings  so  as  to  bar  the  bishop  of  the 
right  of  sending  the  case  to  this  Court ;  considering 
it  not  necessary  that  the  letters  of  request  should 
contain  the  name  and  description  of  the  person  on 
whose  application  or  at  whose  mere  motion  the  case 
was  commenced  in  the  first  instance;  I  overrule 
the  protest. 

I  entertain  no  difficulty  whatever  in  the  case. 
I  assign  the  party  to  appear  absolutely ;  but  I  do 
not  give  costs ;  I  reserve  them  to  the  final  hearing. 


This  decision  was  appealed  from,  but  was  affirmed 
by  the  Judicial  Committee  of  the  Privy  Council, 
and  the  cause  remitted  to  the  Arches  Court. 

vol.  m.  E 

/^  1      '  - 

ft      f       v       /  \    ' 
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1842.        Bubbers  against  Harbt  and  Others  in  the  Goods 

Hilary  Term"  °f  GEORGE  KaTS,  deceased. 


Feb.  3rd. 


Motion  for  The  deceased  died  on  the  11th  of  January,  1841, 

administration  • 

with  will  an-  leaving  a  will  dated  the  9th  of  November,  1837. 
attorney  of  a  The  will  not  having  been  proved,  the  executors 
SMS"  -ere  cited  to  accept  or  refuse  probate,  or  to  shew 
nre^roiypon  cause  why  administration  with  the  will  annexed 
alone,  her  bus-  should  not  be  granted  to  Frances  Bubbers  (wife  of 

band  refusing  °  x 

to  job,  re-       W.  Bubbers)  one  of  the  residuary  legatees. 
Jec  No  appearance  being  given  by  the  executors, 

The  Queens  Advocate  prayed  the  administration 
to  the  attorney  of  Mrs.  Bubbers  upon  her  proxy 
alone,  without  her  husband  joining  in  the  execu- 
tion of  it,  he  having  declined  to  do  so,  fearing  that 
he  might  be  involved  in  proceedings  in  the  Court 
of  Chancery,  and  in  expense.  He  submitted  that 
a  proxy  from  the  husband  was  not  necessary ;  in 
Prankard  v.  JDeacle  (a),  it  was  held  that  a  proxy 
was  not  necessary;  in  Suter  v.  Christie  (b),  Sir 
John  Nicholl  accepted  a  proxy  without  the  hus- 
band, and  in  the  goods  of  Hardinge,  deceased  (c), 
a  married  woman's  proxy  was  received. 

W  1  Hagg.  E.  R.  186.        (6)  2  Add.  150.       (c)  2  Cart.  640. 
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Sir  Herbert  Jenner  Fust. 
The  cases  mentioned  do  not  come  up  to  the 
present  case.  In  Prankard  v.  Deacle,  the  Court 
held  that  a  proxy  was  not  absolutely  necessary ; 
that  the  proceedings  would  not  be  necessarily  void 
without  a  proxy.  Suter  v.  Christie  comes  nearer 
to  the  point,  but  the  circumstances  of  that  case 
do  not  bear  upon  the  present  case.  There,  a 
married  woman  had  been  appointed  executrix  of 
,  a  will,  and  she  was  permitted  to  propound  that 
will  against  the  administrator  with  a  former  will 
annexed,  her  proxy  being  accepted  without  her 
husband  joining  in  it,  upon  giving  security  for  the 
costs  of  the  other  party  ;  and  it  appears  that  she 
afterwards  took  probate  of  the  will.  In  the  present 
case,  the  husband  states  .his  reasons  for  refusing  to 
join  in  the  proxy,  and  I  do  not  think  that  they  are 
ill-founded ;  and  I  do  not  think  that  I  ought  to  put 
him  in  a  situation  that  may  make  him  liable  for 
costs,  beyond  the  property  to  which  he  would  be 
entitled.  In  the  case  of  Hardinge,  the  wife  was 
entitled  to  the  whole  of  the  property,  and  she 
released  her  interest  only  ;  if  the  husband  had  any 
interest,  he  was  only  relieved  of  the  responsibility. 
I  do  not  think  that  in  this  case  I  can  accept  the 
proxy  without  the  consent,  or  rather  against  the 
consent,  of  the  husband. 


1842. 

Hilary  Term. 
Feb.  3rd. 

Bobbvrs 

against 

Harby  and 

Others. 


Motion  rejected. 


e  2 
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1842. 

Hilary  Term!  HoRTON  OgaVtlSt  WlLMOT. 

Feb.  3rd.  ___ 

Uvin^H  In  tWs  case'  a  wil1  of  Sir  Ro^rt  Wilmot,  Bart., 

iwuncedin  deceased,  dated  May,  1834,  had  been  opposed  by 
win.  and  de-  Sir  Robert  Wilmot  Horton,  as  one  of  the  executors 
tatwn%£rty  of  a  former  will,  and  the  Court,  in  August,  1840, 
mShwri  pronounced  for  the  validity  of  the  will,  and  decreed 
$^&aban-      administration;  from  that  decree  Sir  Robert  Wil- 

doned,  and  the  7 

cause  remitted,  mot  Horton  appealed,  he  soon  afterwards  died,  and 

motion  for  1#rr  .  ■         <i  j      v 

costs  out  of  the ,  his  representative,  abandoned  the  ap- 

m^lnceo^uie  peal9  and  the  cause  was  remitted  to  this  Court  in 


7SSF   the  usual  way. 

Hut,  rejected. 


Burnaby  now   prayed  the  Court  on  behalf  of 
the  representative  of  Sir  R.  Wilmot 


Horton,  to  decree  the  costs  of  the  suit  to  be  paid . 
out  of  the  estate  of  the  testator ;  he  submitted  that 
the  Court  might  make  such  an  order,  the  cause 
having  been  remitted  with  all  its  emergencies. 

Sir  Herbert  Jenner  Fust. 
Is  there  any  case  where  such  a  thing  has  been 
done  ? 

Burnaby.  Many  cases  might  be  found  :  if  the 
Court  feels  any  difficulty,  it  Will  perhaps  allow  the 
case  to  stand  over. 

The  Court  directed  the  case  to  stand  over. 


r 
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The  motion  was  renewed.  1842* 

Feb.  26th. 

Burnaby.  This  case  stood  over  for  the  purpose  hoton 
of  ascertaining  whether  a  similar  case  had  oc-  wIlmot. 
curred. 

In  the  case  of  Franco  v.  Alvarenza,  (a)  where 
the  cause  had  been  appealed  and  remitted,  Sir 
George  Zee  said,  "the  cause  stood  in  the  same 
light  as  if  there  had  been  no  appeal.  I  could  have 
received  the  tender  originally,  and  nothing  barred 
me  from  receiving  it  now." 

Ayliffe  and  Qail  make  a  distinction  between  a 
sentence  and  a  res  adjudicata, — here  there  is  no  res 
adjudicata. 

Court. 
The  administration  was  decreed,  and  the  decree 
was  only  suspended  by  the  appeal ;  and  the  party 
himself  is  dead  :  can  I  now  direct  the  costs  to  be 
paid  out  of  the  estate  ?  I  could  not  condemn  his 
representative  in  costs. 

Burnaby.  In  Dean  v.  Davidson,  (b)  Sir  John 
Nicholl,  after  the  death  of  one  of  the  parties, 
directed  his  costs  to  be  paid.  The  costs  in  this 
case  were  not  applied  for  at  the  time,  lest  the 
party's  right  of  appeal  should  have  been  pe- 
rempted. 

Sir  Herbert  Jenner  Fust. 
In  the  case  cited,  there  had  been  no  decision ; 
here  a  final  decree  was  made,  an  appeal  was  as* 

(a)  1  Cues  temp.  Lee,  659, 661. 
(6)  3  Hagg.  E.  R.  554. 
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1842. 


Feb.  26th. 

HORTON 

againtt 
Wilmot. 


serted  and  proceeded  with  to  a  certain  extent,  and 
the  cause  is  now  remitted  to  this  Court  in  the  same 
state  in  which  it  was  when  the  decree  was  made, 
and  no  costs  were  given :  no  prayer  was  made  for 
costs,  under  an  impression  that  such  an  application 
would  have  perempted  the  appeal ;  but  that  was 
clearly  a  misapprehension,  the  whole  decree  would 
have  been  one  act ;  and  the  Court  itself  might  ex 
mero  motu  have  directed  the  costs  to  be  paid  out  of 
the  estate. 

The  Court  has  now  nothing  to  do  but  to  carry 
into  effect  the  former  decree.  I  must  reject  this 
motion. 


1842. 


In  the  Goods  of  Susannah  Hare,  Spinster, 
deceased. 


Feb.  19th. 

An  affidavit  at 
to  the  due  exe- 
cution of  a  will 
being  required 
from  the  at- 
testing wit- 
nesses ;  one  of 
the  witnesses 
deposing  that 
the  will  was 
signed  in  the 
presence  of 
himself  and  the 
other  witness, 
the  other  wit- 
ness  hating  no 
recollection  as 
to  the  fact,— 
probate  al- 
lowed. 


JR.  Phillimore  prayed  probate  of  the  will  of  the 
deceased,  under  the  circumstances  stated  by  the 
Court. 

Sir  Herbert  Jenner  Fust. 
Susannah  Hare,  the  deceased,  in  this  case,  died 
on  the  26th  of  January  last;  she  left  a  will  in  her 
own  handwriting,  signed  by  her,  and  purporting  to 
be  attested  by  two  witnesses;  there  being  no  at- 
testation clause,  an  affidavit  was  required  from  the 
witnesses  as  to  the  due  execution  of  the  will  under 
the  statute,  and  one  of  the  witnesses  deposed  that 
he  saw  the  deceased  sign  the  will,  in  the  presence 
of  himself  and  the  other  witness ;  the  other  witness 
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cannot  recollect  whether  the  deceased  signed  her       18*2- 
name  in  his  presence  or  not.     It  seems  to  me,  that     Feb.  i9th. 
there  is  sufficient  to  shew  that  the  requisites  of  the  in  the  Good*  of 

His* 

act  have  been  complied  with. 
Probate  to  pass. 


In  the  Goods  of  Richard  Widger,  deceased* 


1842. 


Feb.  19th. 
A  minor  exe- 


The  testator  died  on  the  7th  of  September,  1841,  $£?*£* 
leaving  a  widow,  and  two  sons  and  two  daughters,  JjJJJJIJJ^f* 
the  children  by  a  former  wife ;  he  executed  a  will  *e  testator,  hi* 
in   February,    1837,   of  which   he  appointed  his  the  purpose  of 
second  son  sole  executor,  who  was  a  minor,  of  the  nistALn  with 
age  of  seventeen  years ;  the  eldest  son  had  gone  ^^Ifo? his 
abroad  in  1833,  and  settled  in  Valparaizo ;  a  corres-  l"£?£*^% 
pondence  had  been  kept  up  with  him  until  1835,  txation  granted 
since  which  time  nothing  had  been  heard  of  him ;  the  dream. 
the  two  daughters,  one  of  whom  was  married,  had  out  dtii^those 
renounced  the  guardianship  of  the  minor,  but  the  l?i*ffiftpridrL 
husband  of  the  married  daughter  had  not  joined  in 
the  proxy,  he  having  embarked  on  board  a  ship 
bound  to  the  East  Indies,  and  his  return  being 
uncertain.     The  executor  had  elected  the  widow, 
his  step-mother,  as  his  guardian,  for  the  purpose  of 
taking  administration  with  the  will  annexed,  for 
his  use "  and  benefit,  until  he  should  attain  the  age 
of  twenty -one  years ;  the  widow  had  a  life  interest 
under  the  will,  in  the  dividends  of  500/.,  three  and 
half  per  cent,  annuities. 

Jenner,  under  the  above  circumstances,  prayed 
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1842.      the  Court  to  accept  the  guardian  elected  by  the 

Feb.  19th.     minor,  and  to  decree  administration  with  the  will 

inth^Goodsof  annexed  to  her,  without  citing  the  husband  of  the 

te£%jil     married  woman,  or  the  son  who  was  probably  dead. 

Sir  Herbert  Jenner  Fust. 
The  executor  is  seventeen  years  of  age ;  the  wife 
has  the  interest  for  life  in  500/.  stock,  and  unless 
there  is  a  representation,  she  cannot  obtain  what 
was  intended  for  her  support.  The  nearest  of  kin 
to  the  executor  are  an  elder  brother,  who  has  not 
been  heard  of  since  1835,  and  two  sisters,  who 
have  renounced  the  guardianship,  but  the  husband 
of  the  married  sister  has  not  joined  in  the  proxy, 
which  is  usually  required ;  but  he  is  abroad,  and 
his  return  is  uncertain,  and  the  Court  is  asked  to 
dispense  with  the  service  of  a  citation  in  the  usual 
"  way  against  him ;  I  am  unwilling  at  any  time  to 
dispense  with  the  forms  commonly  required  by  the 
Court,  but  here,  the  interests  of  the  absent  party 
will  not  be  affected,  and  the  administration  is  to  be 
granted  for  the  use  and  benefit  of  the  minor.  I 
think,  under  the  peculiar  circumstances  of  this 
case,  the  Court  need  not  require  the  husband  to 
be  cited.  The  Court  decrees  administration  to  the 
widow,  who  has  been  elected  by  the  executor  as 
his  guardian,  for  his  use  and  benefit  until  he 
attains  the  age  of  twenty-one. 


r 
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In  the  Goods  of  Louisa  Elizabeth,  Countess  of 

Durham,  Widow,  deceased.  1842* 

Feb.  ttnd. 

The  deceased  in  this  case  died  at  Genoa,  on  the  Prob*f  fA__ 

fronted  of  two 

26th  of  November,  1841,  having  executed  her  will  instrument*  ■• 
on  the  3rd  of  October,  1840,  and  thereof  appointed  taming  the  wui 
her  brother,  the  Hon.  Charles  Grey,  and  the  Hon.  ^chttel^i 
J.  G.  B.  Ponsonby,  executors.  SMSST 

,  In  this  will  the  testatrix,  after  reciting  that  the  fe™g}°the 

l  7  °  former  (not  in 

late  Earl,  by  his  will,  dated  29th  of  September,  thepoaietsion 
1837,  had  devised  and  bequeathed  to  her  all  his  at  the  time,) 
real  and  personal  estate,  and  appointed  her  sole  tTauherecoufd 
executrix  and  residuary  legatee,  devised  and  be-  Jj^jJJ*11" 
queathed  all  her  real  and  personal  estate  to  her  ^entity, 
executors,  upon  trust  for  her  only  son,  the  present 
Earl,  (aged  thirteen,)  to  be  conveyed  to  him  when 
he  should  attain  the  age  of  twenty-one,  or  in  case 
of  his  death  under  twenty-one,  to  the  eldest  of  his 
issue,  male,  upon  attaining  twenty-one,  ♦  or  if  he 
should  die  under  twenty-one,  without  leaving  issue, 
male,  living  at  his  decease,  then  "  upon  the  trusts, 
intents  and  purposes  expressed  and  declared  in  and 
by  a  will  (afterwards  revoked  by  the  said  will  here- 
inbefore mentioned,)  executed  by  my  said  late  hus- 
band, John  George,  Earl  of  Durham,  bearing  date 
the  12th  of  April,  1826,  by  his  then  name  of  John 
George  Lambton,  or  such  of  the  said  trusts,  intents 
and  purposes,  as  shall  be  then  existing  and  capable 
of  taking  effect." 

The  will  was  executed  in  duplicate,  and  after  its 
execution,  in  October,    1841,   and   previously  to 
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18*2.      leaving  this  country,  the  testatrix  informed  Mr. 

Feb.22n(L    Step  hen  son,  her  confidential  adviser,  who  wrote  and 

iath^Goodsof  attested  the  will,  that  she  had  deposited  one  part 

6Dum1^°  thereof  in  the  strong  room  at  Lambton  Castle,  with 

the  said  former  will  of  the  late  Earl,  and  upon 

search  after  her  funeral,  a  packet,  tied  up,  and 

sealed  with  her  seal,  and  endorsed  with  her  initials, 

was  there  found  by  Mr.  Stephenson,  containing  one 

part  of  the  Countess's  will  and  one  part  of  the 

former  will  of  the  late  Earl ;  the  other  part  of  the 

will  was  in  the  testatrix's  own  possession,  at  Genoa, 

and  was  brought  to  this  country  by  Mr.  Ponsonby, 

one  of  the  executors. 

Addams  prayed  probate  of  the  paper  executed 
by  the  deceased,  and  of  the  will  of  the  late  Earl,  of 
the  12th  of  April,  1826,  as  together  containing  her 
will. 

The  question  is,  whether  the  former  will  of  Lord 
Durham  forms  part  of  the  will  of  Lady  Durham ; 
nothing  can  be  more  express  than  the  reference 
to  that  instrument ;  it  is  so  precise  as  to  exclude 
all  possibility  of  mistake;  before  the  Will  Act, 
there  can  be  no  doubt  that  both  papers  would  have 
been  entitled  to  probate,  and  that  act  has  made  no 
difference.  In  Habergham  v.  Vincent,  (a)  it  was 
held  as  to  real  property  under  the  "  Statute  of 
Frauds,"  that  if  a  testator  in  his  will  refers  to  ano- 
ther paper,  and  so  describes  it  that  there  can  be  no 
doubt  of  its  identity,  that  such  paper  is  incorporated 
into  the  will,  and  forms  part  of  it.  In  this  case, 
there  can  be  no  doubt  of  the  identity  of  the  paper 

(a)  Vee.  Jun.  209 
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referred  to;  in  addition  to  which,  the  papers  are       1842, 
found  sealed  up  together  in  the  same  envelope.  Feb.  22nd. 

In  the  Goods  of 
m        r*  the  Countess  of 

iHEt/OURT.  Durham, 

Sir  Herbert  Jenner  Fust. 
I  should  like  to  know  whether  the  trusts  could 
not  be  carried  into  effect  by  the  Court  of  Chancery. 

Addams.  If  the  present  Earl  were  to  die  under 
the  age  of  twenty-one,  leaving  no  male  issue,  the 
trusts  of  the  will  of  the  late  Earl  cannot  be  carried 
into  effect  without  probate  being  granted  of  the 
two  papers,  at  all  events,  without  expensive  pro- 
ceedings in  the  Court  of  Chancery ;  on  the  other  , 
hand,  by  granting  probate  of  both  papers,  no  diffi- 
culties can  arise. 

Sir  Herbert  Jenner  Fust. 
Much  difficulty  may  arise  in  case  of  opposition, 
where  parties  may  refuse  to  give  up  papers  referred 
to;  at  the  same  time,  I  do  not  know  that  I  can 
refuse  probate  in  this  case.  In  Smart  v.  Pru- 
jeau,  (a)  it  was  held,  that  in  order  to  incorporate 
an  unattested  paper  in  a  will,  it  must  be  so  identi- 
fied, that  there  can  be  no  mistake. 

Addams.     Which  is  the  case  here. 

Sir  Herbert  Jenner  Fust.  • 

There  can  be  no  doubt  that  the  revoked  will  of 
the  late  Earl  is  the  identical  paper  referred  to  by 
Lady  Durham  in  her  will,  and  that  it  was  intended 
by  her  to  form  part  of  her  will. 

(a)  6Ve«.  565. 


1 
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18*2*  If  this  be  a  good  disposition  of  the  real  estate,  I 

Feb.  22nd.     6ee  no  reason  why  it  should  not  be  a  good  dis- 
Id  the  Goods  of  position  of  the  personal  estate  also. 

the  Countess  of  .  ,  ,  ,    ¥   *_ 

Durham,         Although  I  allow  probate  of  these  papers,  similar 


decerned* 


cases  must  not  pass  without  notice  to  the  Court. 


stances. 


1842»  In  the  Goods  of  Thomas  Dickins,  deceased. 

March  15th.  

Reference  be-        Thomab  Dickins  died  on  the  13th  of  February 

ing  made  in  a      -  .  .  .         .  / 

will  to  a  deed  last,  leaving  two  sons  and  two  daughters ;  he  made 

Stwi ofthe*  a  will  on  the  20th  of  August,  1840,  and  appointed 

tatorf  ™bate  his  eldest  8on  executor  thereof.     The  testator  left 

wui  wd  the  a^  ^18  estates>  rea^  and  personal,  to  his  eldest  son, 

tariajcopyof  upon  trust  for  himself  and  the  other  children,  in 

the  deed,  under  , 

the  circum-  equal  shares,  the  shares  of  the  three  younger  chil- 
dren to  be  held  by  him,  his  heirs,  executors  and 
administrators,  upon  the  same  trusts,  and  for  the 
same  purposes,  &c,  as  were  mentioned  in  an  in- 
denture of  settlement,  dated  the  20th  of  November, 
1830,  made  between  the  testator  and  his  said  son, 
or  upon  so  many  of  the  said  trusts,  intents  and  pur- 
poses, as  were  then  subsisting,  or  capable  of  taking 
effect.  Upon  an  affidavit  from  the  executor,  that 
the  deed  referred  to  in  the  will  was  in  his  posses- 
sion, and  that  it  related,  amongst  other  things,  to 
freehold  and  copyhold  estates,  and  that  upon  sale 
or  mortgage  thereof,  it  would  be  necessary  for  him 
to  produce  the  deed,  and,  therefore,  that  it  was  not 
in  his  power  to  leave  the  same  in  the  registry  of 
the  Court, 
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Haggard  prayed  probate  of  the  will  and  settle-      18*2* 
ment,  but  without  leaving  the  original  deed  in  the    March  15th. 

registry.  In  the  Goods  of 

^        J  Thomas 


Sir  Herbert  Jenner  Fust. 

The  paper  referred  to  in  the  will,  was  in  ex- 
istence at  the  time,  and  is  sufficiently  referred  to, 
to  *  incorporate  it  into  the  will,  and  the  Court, 
upon  the  principle  upon  which  it  acted  in  the  case 
of  Lady  Durham's  will,  (a)  will  hold  this  deed  to 
be  part  of  the  testator's  will. 

The  Court  is  prayed  to  decree  probate  without 
the  original  settlement,  on  the  ground  that  it  is  ne- 
cessary to  be  retained  in  the  possession  of  the 
trustee,  to  enable  him  properly  to  execute  his  trust ; 
I  think,  in  this  case,  that  if  a  notarial  copy  be  left 
in  the  registry,  and  a  notarial  copy  form  part  of 
the  probate,  it  will  be  sufficient. 

Great  difficulties  may  arise  in  such  cases  where 
the  original  deeds  cannot  be  got  at. 

(a)  See  the  next  preceding  ease. 


Diczins, 
deceased. 


In  the  goods  of  William  Hogg,  deceased. 

Motion.  1842. 


•  March  15th. 


The  deceased  died  in  1801 ;  he  left  a  will,  dated  Testator  died  in 
the  3rd  of  October,  1799;  in  May,  1801,  William  ffiSSSt 

Probate  wis 
taken  in  the 
Archdeaconry  Court  of  Bucks  under  5000L,  and  the  property  nearly  all  administered.    Motion 
for  administration,  with  the  will  annexed,  of  the  unadministered  effects,  to  be  granted  by  the 
Prerogative  Court,  under  1001.,  rejected :— the  original  grant  being  void,  and  the  whole  effects 
^administered. 
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IM2.  Hogg,  a  son  of  the  deceased,  and  one  of  the  execu- 
Mwch  i5th.  tors  and  the  residuary  legatee,  proved  the  will  in 
in  the  Goods  of  the  Archdeaconry  of  Bucks,  (the  personal  estate  of 
Ho^T  the  deceased  being  sworn  under  5,000/.)  the  testa- 
tor being  entitled  to  the  sum  of  850/,,  secured  upon 
mortgage  of  property  in  the  Archdeaconry  of  St. 
Albans,  and  diocese  of  London.  On  the  15th  of 
January,  1828,  William  Hogg,  the  executor,  died 
intestate,  and  the  surviving  executor  died  without 
proving  the  will.  The  money  secured  by  the 
mortgage  was  paid  in  1822,  and  the  mortgage 
assigned  to  the  parties  entitled  to  the  freehold. 
The  whole  of  the  property  of  the  testator  had  been 
administered  under  the  probate  from  the  Arch- 
deaconry of  Bucks,  and  the  accounts  had  been  set- 
tled many  years  ;  in  order  to  make  a  valid  assign- 
ment of  the  said  mortgage,  it  was  now  required 
that  the  will  should  be  proved  in  this  Court,  for 
which  purpose,  the  will  had  been  transmitted  from 
the  registry  of  the  Archdeaconry  of  Bucks. 

Addams  prayed  administration  of  the  unadminis- 
tered  effects  of  the  deceased  to  the  representative  of 
William  Hogg,  the  son,  who  was  the  residuary 
legatee  in  the  will,  and  that  the  administration 
might  pass  under  100/. 

Sir  Herbert  Jenner  Fust. 
The  testator  died  in  1801,  he  made  a  will  in 
1799,  and  appointed  two  executors,  one  of  them  a 
son  of  the  deceased,  and  the  residuary  legatee, 
proved  the  will  in  the  Archdeaconry  of  Bucks; 
it  appears  that  the  testator  was  beneficially  en- 
titled to  a  mortgage  in  the  Archdeaconry  of  St 
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Albans,  of  the  value  of  upwards  of  800/. ;   it  is      1842. 
quite  clear,  therefore,  that  this  grant  was  void  ;  it  March  isth. 
appears,  that  all  the  property  has  been  administered  intheGoodw 
under  this  void  grant;  the  executor  who  proved     ^S^* 
died  in  1828,  and  his  co-executor  survived,  but     d«ci8«d- 
died  without  proving  the  will;  the  Court  is  now 
prayed  to  grant  administration,  with  the  will  an- 
nexed, to  the  representative  of  the  residuary  legatee 
(who  would  be  the  person  entitled  to  the  grant), 
and  that  the  administrator  may  swear  the  property 
under  100/.,  but  it  is  impossible  to  allow  this,  it 
being  alleged  that  there  were  bona  notabilia  of  the 
value  of  850/.     The  original  grant  was  absolutely 
void,  and  the  property  is  unad ministered. 
Motion  rejected. 


Fincham  against  Edwards.  1842, 

Feb.  24th. 

Martha  Yeomans  died  on  the  19th  of  June,  Toe**bl?h 

the  will  of  a 

1841,  a  spinster.    She  left,  her  surviving,  three  party  totally 
nephews  and  a  niece,  her  only  next  of  kin.    A  will  nearly  to  a*  to 
of  the  deceased,  dated  the  5th  of  February,  1841,  ^SJbleof 
signed  by  her,  and  subscribed  by  two  witnesses,  Jjjj^^ 
was  propounded,  in  a  common  condidit,  by  Mr.  G.  I^jj^j^ 
Fincham,  the  sole  executor.  deceased  m  the 

rwn  *ii  t*  ii  presence  of  wit- 

1  ne  Will  Was  as  follows  :  neises,  or,  that 

"  This  is  the  last  will  and  testament  of  me,  Mar-  JLeaoqaa^Bd 
tha  Yeomans,  of  Wells  Street,  Hackney,  in  the  ;£*  *• con' 
county  of  Middlesex,  Spinster.    I  give  and  be- 
queath unto  my  niece,  Mary  Ann  Dyer,  late  Ed- 
wards, and  to  my  nephews,  John  Edwards,  Thomas 
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I8*2*  Edwards,  and  James  Edwards,  and  to  each  and 
Feb.  24th.  every  of  them,  the  sum  of  50/.,  free  of  legacy  duty. 
FrNCHAM  I  give  unto  my  kind  and  faithful  servant,  Sarah 
EowaiIm.  Ball,  the  sum  of  19/.  19s.  Also  I  give  to  her 
daughter,  Ann  Ball,  the  sum  of  19/.  19s.  Also  I 
give  unto  Mary  Poole,  my  servant,  if  she  shall  be 
living  with  me  at  my  decease,  the  sum  of  5/.  Also 
I  give  unto  Rebecca  Arnold,  now  living  with  me, 
10/.  Also  I  give,  as  a  testimony  of  regard,  unto 
my  friend,  George  Fincham,  (of,  &c.,)  the  sum  of 
20/.,  and  I  hereby  nominate  and  appoint  the  said 
G.  Fincham  whole  and  sole  executor  of  this  my 
will.  All  the  rest,  residue,  and  remainder  of  my 
estate  and  effects,  whatsoever  and  wheresoever,  I 
give  and  bequeath  unto  my  dear  friend,  Mrs.  L.  E. 
Lane,  now  staying  at  my  house ;  the  same  to  be  for 
her  sole  use  and  benefit,  independent  of  her  present 
or  any  future  husband,  and  for  which  her  receipt 
alone  shall  be  a  sufficient  discharge.  And  I  do 
hereby  revoke  all  former  wills  by  me  heretofore 
made,  and  declare  this  alone  to  be  my  last  will  and 
testament.  In  witness  whereof  I  have  hereunto  set 
my  hand,  this  5th  day  of  February,  1841. 

"  M.  Yeomans. 
"  Signed  and  declared  by  the  said  Martha  Yeo- 
mans, the  testatrix,  as  and  for  her  last  will  and  tes- 
tament, in  the  joint  presence  of  us,  who  in  her  pre- 
sence, at  her  request,  and  in  the  presence  of  each 
other,  have  hereunto  subscribed  our  names  as  wit- 
nesses. 

"  Hylton  D.  Hacon. 
"  James  Bennet  Ashby." 
The  following  other  testamentary  papers  were 
brought  into  the  registry :  a  paper  dated  July  18th, 
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1835,  giving  to  the  nephews  and  niece,  and  to  cer-      I8*2*  _ 
tain   great-nieces  of  the   deceased,   one  hundred     Feb- 24tl>* 
guineas  each,  free  of  legacy  duty,  and,  after  certain      Fincham 
specific  and  pecuniary  legacies  of  small  amount  and     edwam* 
value,  bequeathing  the  remainder  of  her  property, 
wearing  apparel,    and  furniture,   to   Mrs.    Lane, 
whom  the  deceased   thereby  constituted   her  re- 
siduary legatee ;  this  was  signed  by  the  deceased. 
A  will,  dated  the  27th  of  October,  1840,  giving 
one  hundred  pounds  a-piece  to  her  said  nephews, 
niece,  and  great-nieces,  bequeathing  pecuniary  lega- 
cies to  her  servants,  and  to  Mrs.  Arnold,  and  to 
Mrs.  Lane  1002.  for  her  sole  and  separate  use,  and 
appointing  Mr.  John  de  Flewry  her  sole  executor. 
This  paper  did  not  contain  any  residuary  bequest ; 
it  had  a  formal  attestation  clause ;  it  was  signed  by 
the  deceased,   and  subscribed  by  two  witnesses, 
one  of  whom   was  Mr.   Blake,   a  solicitor,  who 
prepared  it. 

Two  other  testamentary  scripts  were  brought  in. 
The  one,  a  draft  of  a  will,  prepared  for  the  de- 
ceased by  Messrs.  Jenings  and  Bolton,  whereby  she 
proposed  to  give  100/.  to  her  nephews  and  niece,  a 
legacy  of  10/.  each  to  two  servants,  100/.  to  Mrs. 
Arnold.  All  the  residue  to  Mrs.  Lane,  for  her 
separate  use,  and  appointing  her  and  Mrs.  Arnold 
executrixes.  A  will  in  the  above  terms  was  duly 
executed  on  the  12th  of  January,  1839,  as  appeared 
by  an  affidavit  of  Mr.  Bolton,  but  was  not  pro- 
duced. 

The  other,  a  formal  will,  prepared  for  the  de- 
ceased by  Mr.  Blake,  duly  executed,  dated  the  4th 
of  August,  1835,  and  to  the  same  purport  and  effect 
as  the  last  stated  paper,  excepting  that  it  did  not 
vol.  III.  f 
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184&  contain  any  legacy  to  Mrs.  Arnold,  and  named 
Feb.  24th.  Mr.  Fincham  as  the  sole  executor.  This  will  had 
Fincham  been  altered  so  as  to  form  the  instructions  for  the 
vZZZL     will  of  1839. 

The  will  propounded  in  the  cause  had  been  pre- 
pared, by  Mr.  Blake,  from  a  copy  of  the  will  of  the 
27th  of  October,  1840,  the  alterations  having  been 
made  in  pencil,  these  instructions  were  not  pro- 
duced. 

Mr.  H.  D.  Hacon  deposed,  on  the  condidit, 
[after  stating  that  he  had  been  requested,  by  mes- 
sage, to  call  on  the  deceased  to  see  her  execute  her 
will :] — "  I  continued  to  chat  with  the  deceased 
until  Mr.  Ashby  came  in ;  as  soon  as  he  came  in, 
.the  will  in  question  was  produced,  if  it  was  not 
already  lying  on  the  table,  but  of  which  I  cannot 
be  certain ;  the  deceased  signed  her  name  to  it  in 
my  presence,  and  in  the  presence  of  Mr.  Ashby, 
saying  to  us,  *  This  is  my  will,  and  I  beg  you  to 
witness  it/  or  she  used  words  to  that  very  effect. 
I  treated  the  business  as  a  matter  of  course,  and 
only  noticed  that  the  deceased  did  execute  her  will 
by  signing  it  in  my  presence,  and  of  Mr.  Ashby : 
I  did  not  notice,  (at  least  I  do  not  recollect,)  by 
whom  the  will  was  produced,  nor  any  more  of  the 
circumstances  attending  the  execution  of  the  same, 
beyond  the  fact  of  the  deceased  declaring  that  the 
paper  which  she  signed  was  her  will.  I  did  not 
hear  the  will  read  over  to  the  deceased ;  I  did  not 
observe  that  she  read  it  to  herself.  She  did  not 
declare  that  she  understood  the  contents  of  the  will ; 
but,  as  I  have  before  stated,  she  did  declare  that 
the  paper  which  she  signed  was  her  will." 

On  cross-examination, 
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"  The  deceased's  sight  had  always  been  feeble,      1842. 
and  it  gradually  grew  worse  and  worse ;  I  doubt     Feb.  24th. 
whether  the  state  of  her  sight  at  the  time  of  the     Fiw^m 
execution  of  her  will  would  have  enabled  her  to     edwI'mb. 
have  read  the  same,  at  least,  without  difficulty/' 

/.  B.  Asfiby  deposed, — "  The  deceased's  will 
was  executed ;  I  cannot  recollect  what  preliminary 
conversation,  if  any,  in  respect  of  such  execution, 
took  place  pievious  to  her  signing  it ;  but  I  per- 
fectly well  recollect,  that  I  and  Mr.  Hacon  stood  by 
the  side  of  the  table  at  which  Miss  Yeomans  was , 
sitting,  and  saw  her  sign  it.  The  deceased  was 
nearly  blind,  and  it  was  necessary,  lest  she  should 
sign  in  the  wrong  place,  to  fix  her  hand  at  the 
point  where  her  signature  was  to  be  made ;  and  it 
was  so  done,  I  believe,  by  Mrs.  Lane/'  [After 
deposing  to  the  fact  of  execution,]  "  I  know 
nothing  of  instructions  given  for  the  making  of 
such  will,  nor  whether  the  same  was  or  was  not 
read  over  to  the  deceased,  nor  whether  she  under- 
stood the  contents  of  such  will." 

On  cross-examination, 

"  The  deceased  was  nearly  blind,  and  I  believe 
the  pen  she  used  in  signing  her  name  was  handed 
to  her,  and  placed  on  the  spot  where  she  was  to 
*gn9  by  Mrs.  Lane ;  and  when  that  had  been  done, 
the  deceased's  hand  and  the  pen  were  quitted,  and 
she  was  left  to  sign  her  name  by  herself,  and  did 
then  subscribe  the  will  unassisted,  and  of  her  own 
free  will  and  accord." 

The  will  was  opposed  by  Mr.  G.  Edwards,  one 
of  the  nephews  of  the  deceased,  who  gave  in  an 
allegation  responsive  to  the  condidit. 

The  Third  Article  pleaded, — Affection  of  the  de- 
f  2 
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*8*2*      ceased  for  her  said  nephews  and  niece,  and  testa- 
Feb.  24th.    mentary  declarations  in  their  favour. 
FiJ^Im         Fourth, — Undue   influence  exercised   over  the 
eIw^L.    deceased  by  Mrs.  Lane,  acting  in  concert  with  Mr, 
Fincham. 

Fifth,  Sixth  and  Seventh, — Declarations  of  the 
deceased,  inconsistent  with  an  intention  of  appoint- 
ing Mr.  Fincham  her  executor,  and  of  bequeathing 
any  part  of  her  property  to  Mrs.  Lano, 

Tenth,—  That,  from  the  month  of  October,  1840, 
to  the  time  of  her  decease,  the  deceased  rapidly 
declined  in  health  ;  that  her  mental  powers  became 
gradually  impaired;  that  she  was  totally  blind; 
that  her  memory  was  nearly  gone ;  and  that  she 
had  grown  quite  childish  in  her  manner. 

Mr.  Blake,  the  solicitor  who  prepared  the  will 
of  the  27th  of  October,  and  also  the  will  in  ques- 
tion, examined  on  behalf  of  the  defendants,  deposed 
as  follows  : 

"  The  will  at  issue  in  this  cause  was  prepared  by 
me;  the  instructions  for  it  consisted  for  the  most 
part  of  alterations,  interlined  with  pencil,  in  a  copy 
of  a  previous  will,  (27th  of  October,  1840,)  I  had 
prepared  for  the  deceased.  These  alterations  were 
in  the  handwriting  of  Mr.  Fincham,  the  executor, 
so  I  learnt  from  himself.  Mr.  Fincham,  then  a 
stranger  to  me,  called  on  me,  and  brought  with 
him  a  copy  of  the  will  of  the  27th  of  October,  con- 
taining the  alterations ;  he  left  the  copy,  and  de- 
sired me  to  draw  a  new  will  for  the  deceased,  ac- 
cording to  the  form  as  altered  in  pencil.  I  told  him 
I  would  look  at  it ;  I  afterwards  returned  it  to  him 
with  a  letter,  in  which  I  stated,  that  as  I  had  re- 
ceived from  the  deceased  herself,  personally,  the 
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instructions  for  the  previous  will,  I  must  decline      1842- 
preparing  the  proposed  new  one,  without  having  a     Feb.  24tiu 
personal  interview  with  the  deceased,  and  receiving     Fimcham 
instructions  from   herself.     In   consequence  of  a     e^^L 
written  communication  I  received  from  Mrs.  Lane, 
I  went  to  Hackney,  and  had  an  interview  with  the 
deceased.     The  copy  of  the  previous  will  containing 
the  alterations  in  pencil  was  produced  on  the  oc- 
casion, and  I  read  it  over  to  the  deceased,  with  the 
view  of  ascertaining  her  sentiments  in  respect  to 
tile  alterations,  and  obtained  her  approval  of  them. 
In  each  instance  in  which  a  question  was  raised  as 
to  the  propriety  of  such  and  such  bequests  in  the 
will,   the  deceased   appealed   to  Mrs.    Lane,  and 
inquired  of  her  if  it  should  be  so  or  not,  and  in 
each  instance  it  was  decided  by  the  opinion  Mrs. 
Lane  gave.     [The   witness  stated   two  instances.] 
Whether   the   deceased   was   wholly    incapable  of 
forming  a  decisive  opinion  for  herself  I  cannot  say ; 
but  undoubtedly  on  every  point  that  was  raised, 
she  referred   to   Mrs.  Lane  for  her  opinion,   and 
appeared  to  yield  at  once  to  every  suggestion  made 
by  Mrs.  Lane." 

On  cross-examination,  [after  stating  the  fact  of 
going  to  the  deceased's  house.] — "  I  ascertained 
from  her  that  it  was  her  wish  to  alter  her  will,  and 
I  received  instructions  from  her  in  what  respects 
she  wished  alteration.  The  copy  of  the  former  will 
which  Mr.  Fincham  had  before  delivered  to  me,  as 
from  the  testatrix,  with  pencilled  instructions  for 
such  alterations,  was  then  and  there  produced  to 
me.  I  deliberately  read  over  such  copy  to  the 
testatrix,  pausing  at  each  bequest,  and  taking  her 
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1842.      instructions.     I   did  draw  up  and  prepare  a  draft 

Feb.  24th.     will,  pursuant  to  such  instructions,  I  sent  it  down 

FiII^m     ready  for  execution,  under  cover  tp  Mrs.  Lane,  with 

Ed^Ir'L     instructions    for  the  testatrix's  due  execution,    I 

suggested  getting  a  medical  man  to  attest  it." 

Mrs.  Georgiana  Egerton  examined  on  the  re- 
sponsive allegation,  deposed  on  the  tenth  Article, 
to  the  following  effect : — "  Mrs.  Lane  was,  as  I  con- 
sider, totally  blind.  She  used  certainly  herself  to 
say,  that  she  could  see  a  little,  and  talked  of  send- 
ing for  her  spectacles  to  see  with ;  but  I  believe 
she  could  not  see  in  the  least  degree,  for  I  recollect, 
on  one  occasion,  her  not  knowing  that  there  were 
lighted  candles  in  the  room.'9 

Elizabeth  Bay  ley  y  on  the  same  Article,  de- 
posed : — "Mrs.  Lane  had  been  totally  blind  for  a 
length  of  time."  On  cross-examination — sc  She 
could  I  think  see  a  light,  but  her  sight  was  so  im- 
perfect that  she  could  not  see  to  read  anything. 
She  was  always  very  near-sighted,  and  her  sight 
grew  worse  and  worse  as  she  advanced  in  age  ;  she 
became  more  and  more  so,  till  at  last  she  became, 
as  I  considered,  totally  blind." 

James  de  Fleury  deposed  : — "  The  deceased  was 
all  but  blind  before  I  last  saw  her;  I  do  not  think 
she  was  totally  blind,  but  her  sight  was  so  bad,  that 
she  could  not  distinguish  any  one ;  indeed,  she 
could  not  see  my  hand  when  held  out  towards  her, 
but  groped  about  for  it,  when  she  wanted  to  shake 
hands  with  me."  On  cross-examination — "  I  do 
not  think  the  deceased  was  actually  blind,  but  she 
was  so  much  so,  that  she  could  not  recognise  any- 
one." 
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At  the  hearing,  the  principal  point  relied  on,  in       18*2, 


FlNCHAM 

against 
Edwabm. 


opposition  to  the  will,  was,  that  the  deceased  was  I  Feb.24t 
blind,  and  that  there  was  no  proof  that  the  will  had  I  finch* 
been  read  over  to  her. 

It  has  been  considered  advisable  to  report  the 
case  on  this  point  only. 

Phillimore  and  Addams  in  support  of  the  will. 

The  Queen's  Advocate  and  Jenner,  contrd.  The 
will  of  a  blind  testator  must  be  read  over  to  him  in 
the  presence  of  witnesses,  and  the  identical  will 
must  be  read ;  in  Williams  on  Executors,  page  16, 
2nd  edit.)  the  rule  is  thus  stated,  "  He  that  is  blind 
may  make  a  nuncupative  testament  by  declaring 
his  will  before  a  sufficient  number  of  witnesses ; 
bat  he  cannot  make  his  testament  in  writing,  unless 
the  same  be  read  before  witnesses,  and  in  their 
presence  acknowledged  by  the  testator  for  his  last 
will ;  and  therefore,  if  a  writing  were  delivered  to 
the  testator,  and  he,  not  hearing  the  same  read, 
acknowledged  the  same  for  his  will,  this  would  not 
be  sufficient ;  for  it  may  be  that  if  he  should  hear 
the  same,  he  would  not  own  it.  And  it  seems  best 
that  it  be  read  over  to  the  testator,  and  approved 
by  him,  in  the  presence  of  all  the  subscribing 
witnesses  ;  and  this  the  civil  law  did  expressly 
require  in  the  case  of  a  blind  man's  will.  But  in 
England  this  strictness  seems  not  to  be  precisely 
requisite,  if  there  shall  be  otherwise  satisfactory 
proof  before  the  Court,  that  the  identical  will  was 
read  over  to  him,  although  it  was  not  in  their 
presence"  (a). 

(«)  In  the  3rd  Edition,  (1841),  this  passage  in  italics,  is  thus 


i 
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1842.  Per  Curiam Must  the  identical  will  be  read 

jeb.  24th.  over,  may  it  not  be  shewn  that  the  testator  had 

FihctIm  knowledge  of  the  contents  ? 


against 
Edward*. 


Counsel  It  is  submitted  that  would  not  be 
sufficient.  See  Barton  v.  Robins  (a),  Longchamp 
v.  Fish  (b). 

Judgment. 
Sir  Herbert  Jenner  Fust. 
This  will  is  made  in  favour  of  a  person  who  is  a 
stranger  in  blood  to  the  deceased,  to  the  exclusion 
of  three  nephews  and  a  niece,  for  whom  the  tes- 
tatrix appears  to  have  felt  some  interest,  though  no 
very  great  regard,  this  is  proved  by  former  wills ; 
under  one  they  were  to  take  legacies  of  one  hundred 
pounds  each  ;  and  from  1835  up  to  1840,  she  did 
intend  that  they  should  each  take  legacies  to  that 
amount.  The  person  to  be  ultimately  benefitted  is 
Mrs.  Lane,  the  wife  of  a  gentleman  at  present  in 
India.  It  appears  that  Mrs.  Lane  had  early  in  life 
'  been  placed  under  the  tuition  and  care  of  this  lady, 
she  remained  with  her  many  years,  and  then  went 
to  India,  where  she  married  ;  on  her  return  to  this 
country,  she  took  up  her  abode  in  the  neighbourhood 
where  the  deceased  lived,  and  was  frequently  with 
her  two  children,  resident  in  the  house  of  the  de- 
ceased, who  appears  to  have  entertained  the  greatest 

amended.  "  If  there  shall  be  otherwise  satisfactory  proof  before  the 
Court  qf  his  knowledge  of  the  contents  of  the  identical  will ;"  and 
(page  263).  "  Where  the  testator  is  blind,  it  must  be  proved  that  the 
contents  qf  the  will  were  known  to  the  deceased;  for  his  execution  or 
other  acknowledgment  of  the  will  is  not  sufficient," 

(a)  3  Phill.  455,  n. 

(b)  2  New  Rep.  415. 
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regard  and  affection  for  her  ;  as  is  testified  by  the       1842. 
disposition  of  her  property  by  the  will  of  1839,  the     Feb. 24th. 
deceased  names  her  residuary  legatee,  as  she  also      Fincham 
does  in  the  will  now  in  question.     The  property  'is     edwabw. 
sworn  nnder  1500/.,  but  there  are  certain  legacies 
given, — I  assume  that  Mrs.  Lane  will  eventually 
receive  about  1000/. 

It  has  been  said,  that  this  is  a  will  of  a  person 
blind,  or  almost  blind  ;  and  that  the  will  is  not 
proved  to  have  been  read  over  to  the  deceased,  and 
it  has  been  argued,  that  proof  of  the  mere  fact  of 
execution,  without  proof  of  knowledge  of  the  con- 
tents, which  is  only  to  be  inferred,  as  it  is  contended, 
by  the  identical  will  being  read  over  to  the  deceased, 
is  insufficient  to  establish  a  will  in  the  case  of  a 
blind  testator,  or  a  person — like  this  lady — blind 
for  all  useful  purposes.  The  result  of  the  evidence 
on  this  part  of  the  case,  I  take  to  be  this,  that 
although  the  deceased  was  capable  of  forming  a 
correct  opinion  as  to  whether  a  candle  was  alight  in 
a  room,  she  was  blind  to  this  extent,  that  at  the 
time  when  she  signed  this  will,  she  was  obliged  to 
have  her  hand  guided,  and  placed  in  a  proper 
direction. 

Certainly,  when  the  Court  is  asked  to  grant 
probate  of  a  will  of  a  party  totally,  or  almost  blind, 
it  must  be  shewn,  to  the  satisfaction  of  the  Court, i 
that  the  contents  of  the  will  are  conformable  to  the 
instructions  and  intentions  of  the  deceased ;  un- 
doubtedly in  this  case,  the  will  is  not  proved  to 
have  been  read  over  to  the  deceased.  A  reference 
has  been  made  to  Mr.  Williams's  Treatise  (a),  but 

(a)  Page  16,  2nd  edit. 
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1842»  the  case  of  Barton  v.  Robins  (a)  shews,  that  it  is 
Feb.  24th.  not  necessary  that  the  actual  will  should  be  read 
Fincbam  over,  if  there  is  proof  that  the  party  deceased  knew 
Edwa^L  the  contents  of  it.  That  was  a  strong  case,  the  will 
gave  the  property  to  the  drawer  of  it,  an  attorney, 
there  was  proof  that  part  had  been  read  over  to  the 
deceased,  but  no  proof  as  to  the  other  part  Sir 
G.  Hay  said,  "  My  opinion  is,  the  part  not  read 
over  is  void ;"  so  far  he  confirms  the  proposition 
now  contended  for;  but  he  goes  on — "A  blind 
man 's  will  established  upon  proof  that  he  knew  the 
contents  of  the  will,  though  not  read  over  before 
the  witnesses" — and  at  the  conclusion,  he  says,  "  In 
point  of  law  the  writer  who  is  benefitted,  must  shew 
that  the  contents  were  known/9  The  result  was 
this,  Sir  G.  Ray  pronounced  for  the  part  of  the 
will  which  had  been  read  over,  and  directed  the 
residue  to  be  expunged. 

I  am  of  opinion,  that  the  deceased  in  this  case, 
sufficiently  knew  the  contents  of  this  will,  and  I 
pronounce  for  it,  but  without  costs. 

Affirmed  by  the  Judicial  Committee  of  the  Privy 
Council. 

(«)  3  Phifl.  455,  n. 
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Tuam  as  exe- 
cutor* 


In  the  Goods  of  William  Haynes,  deceased. 

Motion.  18*2." 

__  March  15th. 

The  testator  died  at  Mirzapore  in  the  East  Indies,  A  *****  *p- 

1  pointed  the 

in  December,  1 834.  He  left  a  will,  and  appointed  Archbishop  of 
two  executors  in  India,  who  proved  the  will  there ;  timing,  an 
he  also  appointed  the  Archbishop  of  Tuam  for  the  "?,uthe  wchi! 
time  being,  an  executor  in  Ireland.  In  August,  ^oToV""8" 
1835,  probate  was  granted  by  this  Court,  to  the  2jJJBtj35JJL 
Archbishop  of  Tuam.  The  executors  in  India  were  ty  stat.3  &  4 
directed  by  the  will  to  transmit  the  deceased's  pro-  —probate ' 
perty  to  the  Archbishop,  for  him  to  dispose  of  §uhoP  of  *  * 
amongst  the  testator's  family,  who  lived  in  and 
near  the  city  of  Tuam,  in  such  portions  as  should 
appear  to  the  Archbishop  to  be  fair  and  just,  and 
they  were  required  to  abide  by  his  decision.  The 
executors  in  India  remitted  the  proceeds  of  the 
principal  part  of  the  property  of  the  testator  to  the 
Archbishop,  who  distributed  the  same  among  the 
testator's  relations,  under  the  direction  of  the  Court 
of  Chancery  in  Ireland.  The  Archbishop  died  in 
March,  1839,  and  further  sums  having  been  since 
remitted,  and  more  shortly  expected,  there  are  no 
persons  authorized  to  give  a  proper  discharge,  or 
to  carry  the  trusts  of  the  will  into  effect.  The  stat. 
3  &  4  Wm.  4,  c.  37,  enacts,  "  that  when  the  archie- 
piscopal  sees  of  Tuam  and  Cashel  should  become 
void,  the  Archbishops  should  cease  to  have  archi- 
episcopal  jurisdiction,  which  should  be  transferred 
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1842*       to  the  Archbishop  of  Armagh,  to  whose  jurisdiction 
March  i5th.    the  Bishop  of  Tuani  should  be  subject.    The  bishop's 
in  the  Goods  of  residence  is  at  Tuam. 

William 
Haynbs, 

deceaud.  Addams  prayed  probate  to  the  Bishop  of  Tuam. 

Sir  Herbert  Jennrr  Fust. 
The  testator  died  in  1834 ;  he  appointed  two  exe- 
cutors in  India,  and  the  Archbishop  of  Tuam  for  the 
time,  to  whose  discretion  everything  was  entrusted 
as  to  the  division  of  the  property  among  the  de- 
ceased's relations.  Probate  was  granted  to  the 
archbishop  in  1835,  who  proceeded  to  administer 
the  effects  of  the  deceased,  under  the  directions  of 
the  Court  of  Chancery  of  Ireland.  The  Archbishop 
died  in  1839,  and  it  is  requisite  that  administration 
should  now  be  granted,  and  an  application  is  made 
on  behalf  of  the  Bishop  of  Tuam.  By  the  3  k  4 
Wm.  4,  c.  37,  the  arcbiepiscopal  jurisdiction  of 
Tuam  is  removed  to  Armagh,  and  there  is  now  no 
Archbishop  of  Tuam ;  it  is  stated  that  the  Bishop 
of  Tuam's  residence  is  at  Tuam,  and  it  may  be  pre- 
sumed that  the  testator  knew  that  the  residence  of 
his  relations  was  in  the  diocese  of  Tuam,  and  the 
question  is,  whether  administration  is  to  be  granted 
to  the  Bishop  of  Tuam  ?  No  doubt  it  was  the  de- 
ceased's intention  that  the  person  likely  to  have  a 
knowledge  of  the  claims  of  his  relations,  should  be 
his  executor,  and  not  the  Archbishop  of  Armagh. 
I  am  clearly  of  opinion  that  the  Bishop  of  Tuam  is 
the  person  intended. 


1 
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In  the  Goods  of  Francis  Willesford,  deceased. 


Motion.  1842- 


March  15th. 


referred  to. 


The  testator  died  in  January  last ;  he  left  a  will  Probate 
with  a  codicil  thereto,  of  which  he  appointed  his  unexecuted 
three  sons  executors.     On  the  first  side  of  the  will,  oTthe^JTof 
there  was  the  following  clause :  "  I  also  give  to  my  {{Jere^ing' 
said  three  sons  the  several  watches,  jewels,  silver,  sufficient  refer- 

'   J  7  m  7    ence  to  the 

or  such  other  articles  as  are  enumerated  in  the  paper  in  the 

_  •/»       i  will  to  identify 

paper  hereunto  annexed,  allowing  my  wne  the  use  it  as  the  paper 
of  the  several  silver  articles  so  given  by  me  to  my 
son  Harry,  during  her  life,"  and  towards  the  con- 
clusion of  the  will,  he  directs  the  residue  of  his  real 
and  personal  estate  to  be  divided  between  his  sons, 
share  and  share  alike,  "  but  on  the  terms  and  con- 
ditions hereinbefore  expressed,  and  that  the  paper 
hereunto  annexed,  as  referred  to  by  me,  be  deemed 
as  a  further  distribution  of  my  effects."  On  the 
death  of  the  deceased,  the  will  and  codicil  were 
found  in  a  sealed  packet,  and,  attached  to  the  will 
by  a  pin,  was  also  found  a  paper  purporting  to  dis- 
pose of  plate,  jewels,  and  other  things,  and  which 
began :  "  For  the  Rev.  F.  F.  B.  Willesford,  in  ac- 
cordance with  my  will,"  and  ended  "  reserving  for 
my  wife  the  use  of  such  silver  articles  for  her  life, 
in  accordance  with  my  will/9  and  the  third  side  of 
the  paper  was  written  :  "  This  is  the  paper  referred 
to  by  my  will  as  hereunto  annexed.  Francis  Wil- 
lesford, 15th  June,  1841." 
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1842.  The  papers  were  all  in  the  handwriting  of  the 

March  15th.    deceased. 

inthe~G7od3of      The  two  subscribed  witnesses  deposed  that  they 

WuuioM,   did  not  recollect  to  have  noticed  the  paper  so  as  to 

dec*ted.      identify  it  as  being  annexed  to  the  will,  but  that 

they  believed  that  it  was  annexed  at  the  time  of  the 

execution  of  the  will. 

The  Queen9 s  Advocate  moved  for  probate  of  the 
paper  as  part  of  the  will  and  codicil. 

Sir  Herbert  Jenner  Fust. 
The  question  is,  whether  this  paper  is  sufficiently 
identified,  as  to  enable  the  Court  to  grant  probate 
of  it  as  part  of  the  will  ?  It  is  found  pinned  to  the 
will,  and  it  is  expressly  stated  by  the  testator  to  be 
the  paper  referred  to  in  the  will.  In  the  case  of 
Lady  Durham's  (a)  will,  the  Court  held,  as  far  it 
could  decide  on  an  ex  parte  motion,  that  a  paper 
in  existence  before  the  date  of  the  will,  if  referred 
to,  and  sufficiently  identified  as  the  paper  intended 
by  the  testator,  may  form  part  of  the  will,  although 
such  paper  is  not  attested.  In  this  case  the  paper 
is  sufficiently  identified,  and  it  was  in  existence 
when  the  will  was  executed ;  probate  may  therefore 
pass  of  the  paper  as  part  of  the  will  and  codicil  of 
the  deceased. 

(a)  Ante,  p.  57. 
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In  the  Goods  of  Richard  Simmon  ds,  deceased. 

Motion.  1842, 

___  April  20th. 

Haggard    moved  the  Court  to  allow  adminis-  J^^*8^ 
tration  with  the  will  annexed  of  Richard  Simmonds,  *»»  will,  ac- 

knowledged 

deceased,  to  pass,  there  being  no  executor  named  the  signature 
therein  ;  the  circumstances  were  almost  identical  5  onVwItness* 
with  those  of  Ann  Allen  deceased  (a).  i^TSE 

will,  and  on  a 
subsequent  day 

Sir  Herbert  Jenner  Fust.  acknowledged 

the  signature  to 

The  deceased  in  this  case  died  on  the  19th  of  another  wit- 
March  last,  a  widower,  with  seven  children,  after  scribed  hiT 
his  death  a  will  was  found  which  bears  date  the  2^*  witness 
9th  of  January,    1842,   there  is  no   executor  or  ^3fe1{^Ilt 
residuary  legatee  named  in  it,  it  was  signed  by  the  bntwhodid 
deceased,  no  witness  at  that  time  being  present,  he  scribe  h»  . 
afterwards  acknowledged    his    signature    to    one  fo^probate 
witness  who  signed  the  will  as  attesting  his  acknow-  reJecUsda 
ledgment,  6ome  time  afterwards  (on  the   9th  of 
February,)  he  shewed  it  to  another   person  and 
acknowledged    his  signature,  the  former   witness 
being  also  present  at  the  time,  so  that  the  deceased 
acknowledged  his  signature  to  two  witnesses  present 
at  the  same  time ;  the  second  witness  then  attested 
it,   but  the  first  witness  did  not  again  attest  it 
According  to  the  opinion  I  gave  in  the  case  of 
Allen,  this  is  not  a  compliance  with  the  statute  ;  it 

(a)  VoL  2,  p.  331. 
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1842.       appears  to  me  that  the  intention  of  the  Legislature 

April  20th.     was,  that  there  shall  be  a  signing  or  acknowledgment 

inthe~Goodfl0f  *n  ^e  presence  of  two  witnesses  present  at  the  same 

s^onm    **me' and  ^at  *ey  8^a^  ^oth  t^ien  attest  lt* 

Motion  rejected. 


The  Duke  of  Dorset  v.  Lord  Hawarden. 


1842-  On  Petition. 

April  20th.  

A  testatrix  In  this  case  the  Duke  of  Dorset  claimed  to  take 

executor  by  the  probate  of  the  will  of  Charlotte  Leighton,  deceased, 
^"d^ck-     as  being  one  of  the  two  executors  named  therein. 
«LordaGeor«       The  testatrix  died  in  September,  1841,  by  her 

f  ck1!!d'!hat  will» dated  the  2nd  of  APri1'  1839» 8he "  save  and 

there  were  only  bequeathed  unto  her  cousins  Lord  Hawarden  and 

whom  t^°9      Sackville,  a  thousand  pounds  a  piece,  provided  they 

co^daop?y9     consented  to   take   upon  themselves  the  trust  of 

L^iisalkTUk,  executors  to  that  her  last  will  and  testament." 

nnke  t°"  and         ' i  ^nd  8^e  non"nated>  constituted,  and  appointed, 

the  "  Hon.       the  said  Lord  Hawarden  and  Lord  George  Sackville 

ma?n/*    **      executors  of  that  her  will  and  testament." 

the^roum-^       The   following  are   the   facts    material    to    be 

£?£?£  adverted   to.      In   1770,   the    Right    Hon.   Lord 

party  intended.  George  Sackville,  the  father  of  the  Duke  of  Dorset, 

assumed,  by  virtue  of  an  act  of  Parliament,  the 

name  of  Germain,  and  continued  to  be  known  as 

Lord  George  Germain  until  1782,  when,  by  letters 

patent,   he  was  created  Viscount  Sackville   and 

Baron  Bolebrooke.     In  1785  he  died,  leaving  two 

sons,  viz.,  the  present  Duke  of  Dorset,  and  the 
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Hon.  George  Germain,  who  died  in  1836.  The 
Duke  of  Dorset  was  born  on  the  27th  of  August,* 
1767.  In  1770,  he  became  the  Hon.  Charles 
Germain,  and  continued  to  use  that  name  until  the 
death  of  his  father  (in  1785),  when  he  succeeded  to 
the  title  of  Viscount  Sackville,  ,and  was  styled 
Viscount  Sackville  (or  popularly)  Lord  Sackville, 
down  to  1815,  when,  upon  the  death  of  his  cousin, 
he  became  Duke  of  Dorset.  From  1775  until  1800, 
he  was  upon  terms  of  intimacy  with  the  deceased, 
who  it  appeared  by  affidavits  entertained  great 
esteem  and  regard  for  him,  and  always  speaking  of 
bim  as  her  cousin,  and  as  Lord  Sackville.  About 
thirty  years  before  her  death,  the  deceased  retired 
from  society,  her  place  of  abode  being  concealed 
from  her  family,  with  whom  she  had  ceased  to  have 
any  intercourse  or  correspondence  from  about  the 
year  1800.  The  Duke  of  Dorset  stated  in  his 
affidavit,  that  he  believed  the  deceased  was  not 
aware  that  he  had  become  Duke  of  Dorset. 

It  was  stated,  on  behalf  of  Lord  Ha  ward  en,  that 
the  testatrix,  by  the  names  and  titles  "  Lord  Sack- 
ville "  and  "Lord  George  Sackville,"  meant  and 
intended  the  late  Honorable  George  Germain,  the 
brother  of  the  Duke  of  Dorset,  that  the  deceased 
was  acquainted  with  him  and  had  as  great  a  regard 
and  esteem  for  him  as  for  his  brother. 
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April  20th. 

The  Duke  of 

Dovset 

tgainat 

Lord 

Hawabdsk. 


Haggard  and  Harding  contended  that  the  Duke 
of  Dorset  was  sufficiently  identified  as  the  party 
referred   to,  that  no   other  person  answered   the. 
description  of  "  Lord  Sackville"  so   nearly  ;   that 
the  deceased  was  proved  to  have  known  and  spoken 

VOL.  III.  G 


i 
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1842.       0f  hjm  as  l^  Sackville,  and  would  more  probably 

April  20th.     make  a   mistake    between   the    Christian    names 

TheThTke  of  "  George  "  and   "  Charles  "  than  between    the 

%**"*      surnames  "  Sackville  "  and  "  Germain,"  they  cited 

Haw°^dbn     Beaumont  v.   Fell  (a) ;    Miller  v.    Travers  (6) ; 

Still  v.  Hoste  (c) ;    Rivers9  case   (d) ;    Gord  v. 

Needs  (e)  ;    Bradshaw  v.  Bradshaw  (/) ;    Wigram 

on  Evidence  (  g)  ;  Phillipps  on  Evidence  (A). 

Addams  and  Curieis,  contrh,  submitted,  that  the 
description  did  not  apply  to  the  Duke,  inasmuch  as 
he  never  was  Lord  George  Sackville,  that  by  that 
description  the  testatrix  could  not  have  intended 
Charles,  Duke  of  Dorset,  who  had  been  Duke  of 
Dorset  for  twenty  years  before  her  death,  that  the 
probabilities  of  the  case  favoured  the  supposition 
that  the  testatrix,  upon  the  accession  of  Charles, 
Lord  Sackville  to  the  dukedom  of  Dorset,  imagined 
that  the  Hon.  George  Germain  had  become  George 
Lord  Sackville,  or  Lord  George  Sackville,  their 
common  friend  Mrs.  Corbett  having  stated,  in  an 
affidavit,  her  belief  that  such  was  the  fact.  That 
at  all  events  the  identity  was  not  so  clear  as  to  allow 
the  Court  to  pronounce  that  by  the  description 
"  Lord  George  Sackville,"  the  person  meant,  was 
Charles,  Duke  of  Dorset.  Doe  v.  Hiscocks  (t) ; 
Smith  v.  Galloway  (A)  ;  Blundell  v.  Gladstone  (J). 


(a)  2  P.  Wms.  140.  (g)  Prop.  7. 

(6)  8  Bingh.  244.  (A)  Phillipps  &  Amos,  pt.  2,  a  5,8. 1. 

(c)  6  Madd.  192.  (t)  5  Mees.  8c  Wels.  363. 

(<*)  1  Atk.  410.  (*)  5  B.  &  Ad.  43. 

(e)  2  Mees.  &  Wels.  149.  (I)  11  Sim.  467. 

(/)  2  Younge  &  C.  72. 
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Sir  Herbert  Jenker  Fust.  Apru  20th. 

The  facts  of  this  case  lie  in  a  narrow  compass.    The  Duke  of 


Dorset 

against 

Lord 

Hawardbn. 


The  deceased  died  in  September,  1841 ;  she  made  agaiZ 
a  will  (in  her  own  handwriting),  by  which  ste  has  Lmd 
given  a  legacy  of  one  thousand  pounds,  to  persons 
described  as  her  cousins,  Lord  Sackville  and  Lord 
Hawarden,  on  condition  that  they  should  act  in 
the  trusts  of  her  will,  and,  in  case  of  their  refusal 
to  act,  to  her  other  nearest  relation,  and  the  will 
proceeds:  "and  I  nominate  the  said  Lord  George 
Sackville  and  Lord  Hawarden,  executors,"  meaning 
thereby  the  same  persons  to  whom  she  had  given 
1000/.,  on  condition  of  acting  as  executors. 

It  is  averred  on  behalf  of  the  Duke  of  Dorset,  that 
by  the  words  "  Lord  Sackville,"  and  "Lord  George 
Sackville,"  he  was  meant  and  intended,  and  that 
the  appointment  of  executor  applies  to  him.  In  his 
act  on  petition  the  circumstances  of  his  descent  are 
stated  :  "  In  1770  his  father,  formerly  Lord  George 
Sackville,  took  the  name  of  Germain,  and  was  so 
known  until  1782,  when  he  was  created  Viscount 
Sackville ;  he  died  in  1785,  leaving  two  sons,  one 
of  whom  (the  petitioner),  thereupon  became  Viscount 
Sackville ;  the  other  son  died  three  years  before  the 
will  in  question  was  made.  The  party  in  the  cause 
was  known  as  Viscount  Sackville,  until  1815,  in 
which  year  he  became  Duke  of  Dorset,  but  he  still 
retains  his  former  title  of  Viscount  Sackville,  as  the 
older  in  the  peerage.  Between  him  and  the  de- 
ceased an  acquaintance  commenced  at  an  early 
period,  and  continued  until  1800 ;  they  were  in  the 
habit  of  meeting  each  other  at  Mr.  Corbett's,  at 
Sundorn,  near  Shrewsbury,  at  a  time  when  he  was 
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18*2«      known  as  Lord  Viscount  Sackville;  he  had  borne 

April  20th.    the  surname  of  Germain  from  1770  until  his  father's 

The  Duke  or  death  in  1785,  but  his  Christian  name  is  Charles. 

apafart      The  deceased,  in  the  latter  part  of  her  life,  lived  in 

Hawabdik.   g^at  seclusion,  and  there  seems  to  have  been  no 

intercourse  between  the  Duke  of  Dorset,  or   Mr. 

George  Germain  and  the  deceased  after  1800;  it 

appears,  therefore,  a  priori,  unlikely  that  she  should 

have  appointed  either  of  those  persons  executor  of 

her  will. 

The  question  is,  who  is  meant  by  Lord  George 

Sackville  ?  being  evidently  the  same  person  named 

as  Lord  Sackville  in  the  preceding  part  of  the  will. 

Now  it  is  admitted,  there  are  only  two  persons  whom 

the  deceased  could  have  meant, — the  Duke  of  Dorset, 

or  his  brother  Mr.  George  Germain  ;  the  question 

is,  to  which  of  the  two  does  the  description  most 

nearly  apply?     The  first  point  is,  whether  parol 

evidence  is  admissible ;  .and  if  so,  secondly,  whether 

the  Duke  of  Dorset  is  the  party  meant?     It  would 

be  useless  to  go  through  the  authorities  bearing  on 

the  first  point ;    the  general  rule  is  this  :    "  am- 

j  biguitas  verborum    latent  verijicatione  suppletur;" 

1  here  there  is  that  latent  ambiguity ;  on  the  face  of 

the  will  there  is  no  ambiguity, — there  is  a  person 

referred  to  by  name  in  the  will,  one  of  two  persons 

must  be  the  party  meant.     How  far  does  the  Duke 

of  Dorset  answer  the  description  ?    He  was  known 

to  the  deceased  as  Lord  Sackville ;  he  answers  the 

description  so  far,  but  his  name  is  Charles,  and  in 

the  clause  appointing  the  executor,  the  party  is 

named  "  George."     I  think  it  probable  he  was  not 

addressed  by  his  Christian  name  at  the  time  of  the 

intercourse  between  him  and'  the  deceased.    The 
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other  person  never  bore  the  name  of  "  Sackville,"       1842* 
but  was  always  called   Mr.  George  Germain.     I    April  20th. 
think   it  much  more   probable  that  the  deceased  Thereof 
should  have  confounded  the   Christian   names  of     Jt°tt^£ 
Charles  and  George,  than  the  surnames  of  Germain!    HJ^OEN- 
and  Sackville ;  or  that  she  should  have  supposed 
that  the  Hon.  George  Germain  had  succeeded  to 
the  title  of  Lord  George   Sackville.    The  Hon. 
George  Germain  only  answers  the  description  in 
one  respect,  he  bore  neither  the  title  or  name  of 
Sackville,  but  his  name  was  George. 

When  it  is  ascertained  that  one  of  two  persons 
can  alone  be  meant,  the  Court  has  only  to  consider 
which  of  the  two  was  the  person  whom  the  testatrix 
meant  to  appoint  On  the  whole,  looking  at  all 
the  circumstances,  I  am  of  opinion  that  the  Duke 
of  Dorset  was  the  person  intended,  although  I  con- 
fess that  I  cannot  satisfactorily  account  for  the 
erroneous  description. 

By  decreeing  probate  to  the  Duke  of  Dorset,  the 
other  party  can  still  contest  the  claim  to  the  legacy 
in  a  Court  of  Equity ;  whereas  if  I  decide  the  other  | 
way,  the  Duke  cannot  claim  the  legacy  as' 
executor. 
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CONSISTORY  COURT  OF  LONDON. 


Dillon  against  Dillon. 


1842.  This  was  a  cause  of  divorce  by  reason  of  adultery, 
April  22nd.  promoted  by  the  Rev.  R.  C.  Dillon,  D.D.,  against 
Frances  Charlotte  Dillon,  his  wife. 

The  libel  pleaded,  in  the  first,  second  and  third 
Articles,  the  marriage  of  the  parties  of  the  26th  of 
November,  1839,  and  their  cohabitation  together 
as  husband  and  wife. 

Fourth,  That  on  Tuesday,  the  29th  day  of  De- 
cember, 1840,  the  said  F.  C.  Dillon  went  to 
Gravesend,  that  her  ostensible  purpose  in  so  going 
was  to  pay  a  visit  of  several  days  to  her  mother, 
then  resident  at  or  near  Gravesend,  and  for  which 
she  had  solicited  and  obtained  her  husband's  per- 
mission, who  accompanied  her  to  Black  wall  on  that 
day,  where  she  embarked  on  board  a  steam-packet, 
as  for  the  purpose  of  proceeding  therein  to  her 
mother's  house,  at  or  near  Gravesend. 

Fifth,  That  at  some  time  previous  to  the  premises 
in  the  next  preceding  Article  pleaded,  but  when, 
more  particularly,  is  unknown  to  the  party  propo- 
nent, the  said  F.  C.  Dillon  formed  a  lewd  and  adul- 
terous intercourse  with  some  man  whose  name  is 
unknown  to  the  party  proponent.  That  on  the 
arrival  of  the  steam-packet  at  Gravesend,  on  the 
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afternoon    of   Tuesday,   the  29th    of    December,       1842. 
(1840,)  the  said  F.  C.  Dillon  was  there  met  and    Aprit  22nd. 
joined  by  the  said  man,  and  shortly  after  proceeded      £^v 
in  company  with  him,  by  an  omnibus,  or  some      jJ*JJj£ 
other    public    conveyance,    to  an   inn,   called   or 
known  as  the  "  Sir  John  Falstaff,"  at  Gadshill, 
near  Rochester  ;  that  the  said  two  person?  had  tea, 
and  spent  the  evening  together  in  a  private  room  in 
the  said  inn,  and  in  which  they  had  bespoke  a  bed- 
room with  a  single  bed  in  it,  for  their  common 
occupation,  upon  their  arrival,  saying  that  they 
intended  to  pass  the  night  there.     That  the  said 
F.  C.  Dillon  retired  to  bed  between  ten  and  eleven 
o'clock  at  night,  and  was  soon  after  followed  by  the 
said  man,  when  and  where  they  committed  adultery. 
That  they  breakfasted  together  on  the  morning  of 
the  following  day,  Wednesday,  the  30th  of  Decem- 
ber, and  then   left  the  said  inn  together,  in  an 
omnibus  or  other  conveyance,  for  Gravesend,  at 
which  place  the  said  F.  C.  Dillon  had  stated  to  the 
chambermaid  of  the  inn,  whilst  assisting  to  un- 
dress her  the  night  before,  that  she  had  a  mother 
living,  whom  she  was  going  to  visit. 

Sixth,  pleaded  the  identity  of  the  said  F.  C.  Dil- 
lon, and  that  the  man  was  not  Dr.  Dillon. 

Seventh^  That  such  the  adulterous  conduct  of  his 
said  wife  was  unknown  to  the  said  R.  C.  Dillon 
until  on  or  about  the  10th  day  of  May  last,  (1841,) 
when  he  immediately  separated  himself  from  his 
said  wife,  whom  he  took  to,  and  left  with,  her 
mother,  then  resident  at  Paddington.  That  the 
said  R.  C.  Dillon  hath  never  since  lived  or  co- 
habited with  his  said  wife. 

Eighth,  That  shortly  prior  to  the  said  10th  of 
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1842,  May,  the  said  R.  C.  Dillon  having  been  told  (but 
Apni  22nd.  which  in  the  first  instance  he  disbelieved)  that  his 
D^Ttf  wife  had  passed  the  night  of  the  29th  of  December 
Dm*,  preceding  with  a  strange  man,  at  the  aforesaid  inn, 
the  "  Sir  John  Falstalf,"  himself  applied  to  the 
landlord  of  the  said  inn,  and  ascertained  from  him 
that  a  female  answering  the  description  of  the  said 
F.  C.  Dillon  (which  was  remarkable,  inasmuch  as 
she  had  lost  an  eye)  slept  with  a  man  at  the  said 
inn,  a  night  or  two  preceding  new-j'ear's  day  in 
that  year;  that  the  said  R.  C.  Dillon  then,  for  the 
purpose  of  complete  identification,  promised  to  be 
with  his  wife  at  an  exhibition  called  the  "  Poly- 
technicon,"  the  morning  of  the  said  10th  of  May, 
and  requested  the  said  landlord  also  to  be  there,  in 
order  to  see  if  he  recognised  in  the  said  F.  C.  Dil- 
lon, the  female  who  had  so  slept  with  a  man  at  his 
said  inn;  that  the  said  R.  C.  Dillon  accordingly, 
on  that  day,  took  his  wife  to  the  said  exhibition ; 
that  Mr.  Wilson  attended,  and  recognised  Mrs. 
Dillon  as  the  female  who  had  slept  at  his  inn,  and 
accordingly  addressed  her ;  that  Mrs.  Dillon  signi- 
fied to  him  not  to  notice  her,  and  shortly  after- 
wards, on  Dr.  Dillon  retiring  a  few  paces  out  of 
hearing,  said,  "  Say  it  was  not  me." 

The  libel  was  admitted,  without  opposition. 

A  defensive  allegation  was  afterwards  given  in 
on  behalf  of  Mrs.  Dillon,  the  fourth  Article  of 
which  counterpleaded  the  fifth  Article  of  the  libel,. 
by  stating,  that  Mrs.  Dillon,  on  the-  arrival  of  the 
steam-packet  at  Gravesend,  on  the  afternoon  of 
Tuesday,  the  29th  of  December,  1840,  immedi- 
ately proceeded,  in  pursuance  of  a  previous  en- 
gagement, to  her  mother's  house,  and  arrived  there 
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between  five  and  six  o'clock,  and  remained  there       1842. 
the  whole  of  that  evening  and  night.  AprU  22nd. 

The  sixth  pleaded,  that  on  the  night  of  the  9th  of      dHTon 
May,  1841,  after  the  time  when  th§  circumstances      J&^£. 
pleaded  in  the  eighth  Article  of  the  libel — are  ad- 
mitted to  have  been  known  to  Dr.  Dillon,  he  and 
Mrs.  Dillon  slept  and  passed  the  night  in  one  and 
the  same  bed. 

The  eighth  pleaded,  that  the  affections  of  Dr. 
Dillon  having  become  alienated  from  his  wife,  he 
had  long  before,  as  subsequent  to  the  10th  of  May, 
1841,  by  conduct,  language,  and  behaviour,  fre- 
quently evinced  and  declared  that  he  was  anxious 
to  get  rid  of  his  wife,  and  also  frequently  declared 
that  he  would  get  rid  of  her;  and  among  other 
things,  in  proof  that  his  affections  were  so  alienated, 
and  in  furtherance  of  such  desire  to  get  rid  of  his 
wife.  —  [The  Article  went  on  to  allege  acts  of 
cruelty  committed.]  This  part  was  ordered  to  be 
struck  out. 

The  ninth  pleaded,  that  in  the  latter  end  of  May, 
Dr.  Dillon  visited  Emily  Dicks,  who  had  lived  as 
servant  to  Mrs.  Drury,  the  mother  of  Mrs.  Dillon, 
and  inquired  of  her  on  what  day  in  the  month  of 
December,  1839,  Mrs.  Dillon  had  arrived  at  the 
house  of  her  mother ;  that  Emily  Dicks  answered, 
Tuesday,  the  29th,  and  in  answer  to  a  further 
question,  stated  she  was  positive  that  it  was  the 
29th,  and  not  Wednesday,  the  30th.  That  Dr. 
Dillon  endeavoured  to  induce  Emily  Dicks  to  de- 
clare that  Mrs.  Dillon  arrived  on  the  morning  of 
Wednesday,  the  30th. 

The  tenth  and  eleventh  Articles  pleaded  two 
visits  of  Dr.  Dillon  to  Mrs.  Dillon,  the  one  on  the 
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1842. 


April  22pd. 

Dillon 
against 
Dillon. 


30th  of  May,  and  the  other  the  4th  of  July,  1841, 
and  great  cordiality  between  them  on  both  oc- 
casions. 

The  admission  of  this  allegation  was  opposed,  by 
Addams,  for  Dr.  Dillon. 


Nicholl  argued  in  support  of  it. 


D1841.  "1  Judgment. 

ul^BndJ  J)R    LUSHINGTON. 

on  debating  The  parties  in  this  suit  are  the  Rev.  Dr.  Dillon, 

the  admission  * 

of  a  defensive  and  Charlotte  Frances,  his  wife,  and,  according  to 

8tiitfor°divorce  the  copy  of  the  entry  in  the  register  annexed  to  the 

adulter^  Held,  libel,  they  were  married  on  the  26th  of  November, 

of^ehy^  1839>  Mrs-  Dillon  being  at  that  time  a  minor  and  a 

admbribtrb  8P*n8ter-     ^  ^  not  pleaded  that  there   was   any 

an  averment,  courtship  between  the  parties  previous  to  the  mar- 
that  itwasde-  .              rf    .                        r               r                       .            ,. 

signediy  com-  riage,  and  it  may  not  be  necessary  JLo  plead  this, 
^ewofTn-    *  but  when  long  established  forms  are  departed  from, 

addtery^nd,  *he  vigilance  of  the  Court  is  usually  excited.    There 

uST^Sm  hu»-  *8  a^8°  an  ab»ence  in  the  pleadings  of  circumstances 

band  to  obtain  leading  up  to  adultery,  or  to  the  probability  of 

*  adultery,    one    single    act  of   adultery    is    alone 


from  his  wife. 

ration* ofThe"  charged  ;  indeed,  the  circumstances  connected  with 
pw^ofa"    the  case  are  all  marked   with   considerable   sin- 


pressive  of  a       ""^    ~w* 

are  admissible,      [The  Court  read  the  seventh  and  eighth  Articles 

as  tending  to  u  * 

elucidate  his       of  the  libel.  J 

conduct  in 

reference  to  the  tacts  of  the  case. 

That  it  is  competent  to  a  party  charged  with  adultery,  first,  to  deny  such  charge  specifically ; 
secondly,  to  plead  condonation. 

A  husband  receiving  information,  impugning  hig  wife's  fidelity,  sufficient  to  induce  him  to 
investigate  her  conduct,  is  bound,  pending  the  inquiry,  to  abstain  from  cohabitation,  although 
not  bound  to  remove  her  from  his  house. 

A  departure  from  established  forms  of  pleading,  although  in  a  particular  not  strictly  essential 
to  the  proof  in  the  cause,  is  calculated  to  excite  the  vigilance  of  the  Court. 
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Now  although  Dr.  Dillon  pleads  that  he  did  not      1841. 
believe  the  information  that  his  wife  had  slept  on     July  22nd. 
the  night  of  the  29th  of  December  with  a  strange      dTI^n 
man  at  the  Inn,  at  Gadshill,  he  acts  as  if  he  did      3£EJI. 
credit  it,  and  he  continues  to  cohabit  with  her  on 
the  very  night  of  the  day  on  which  he  receives  the 
information.     Now  I  have  always  understood  the 
legal  principle  to  be  this,  that  when  a  husband  has 
received  information  respecting  his  wife's  guilt,  and 
can  place  such  reliance  on  the  truth  of  it  as  to  act 
on  it,  although  he  is  not  bound  to  remove  his  wife 
out  of  his  house,  he  ought  to  cease  marital  coha- 
bitation with  her. 

Having  recapitulated  the  leading  features  of  the 
case  I  now  come  to  the  present  plea,  the  defensive 
allegation  given  in  by  Mrs.  Dillon.  It  has  been 
said  in  argument,  that  this  allegation  is  merely 
brought  in  for  the  sake  of  delay,  and  for  creating 
additional  expense  to  Dr,  Dillon,  that  if  the  defence 
is  genuine  the  libel  cannot  be  proved.  I  am  not  at 
liberty  to  look  at  the  case  in  this  view,  according  to 
the  first  principles  of  justice,  a  party  charged  with 
a  particular  offence  has  a  right  specifically  to 
counterplead  the  acts  charged  against  him.  It 
may  be  that  the  party  may  be  unable  to  adduce 
the  requisite  evidence  to  support  a  counterplea,  but 
I  see  no  impossibility  at  present  of  doing  so ;  I 
recollect  a  case  perfectly  well,  where  a  lady  was 
accused  of  adultery,  the  circumstances  were  stated 
with  great  minuteness,  she  was  even  charged  with 
having  given  birth  to  a  child,  the  fruit  pf  that 
adultery,  all  the  facts  pleaded  were  apparently  fully 
proved,  lyit  the  evidence  failed   on  the  point  of 
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1841.      identity  ; — indeed    the    diversity  was  clearly   es- 
Juiy  22od.     tablished. 

dHUTn  This  disposes  of  the  first  five  Articles  of  the  al- 

85IJJ£.  legation,  I  now  come  to  the  sixth,  which  pleads  that 
on  the  9th  of  May,  1841,  after  the  circumstances 
stated  in  the  eighth  Article  of  the  libel,  were  known 
to  Dr.  Dillon,  and  he  had  taken  measures  founded 
on  them,  he  passed  the  night  in  the  same  bed  with 
his  wife.  This,  it  is  said,  is  pleading  condonation, 
which  proceeds  on  an  avowal  of  adultery,  and  is  in- 
consistent with  a  denial  of  adultery,  but  according 
to  the  rules  of  pleading  in  this  class  of  cases,  I 
apprehend  you  may  plead  double — you  may  first 
deny  the  adultery  in  toto,  and  you  may  further 
plead  that  if  the  adultery  shall  be  proved  to  have 
been  committed,  it  has  been  condoned. 

I  now  come  to  the  eighth  Article,  when  I  first 
read  this  Article  of  the  allegation,  I  found  that  it 
contained  matter  of  serious  difficulty,  I  have 
searched  for  cases  in  order  if  possible  to  discover 
whether  acts  of  cruelty,  coupled  with  such  decla- 
rations as  are  pleaded  in  this  Article,  had  ever  been 
admitted  or  rejected,  and  if  the  latter,  what  were 
the  reasons  why  they  had  been  rejected. 

[The  Court  read  the  Article.] 

The  argument  adduced  in  order  to  sustain  the 
Article,  is,  that  it  may  prove  two1  things;  first,  that 
Dr.  Dillon  places  little  reliance  on  the  information 
he  had  received  ;  secondly,  that  he  was  ready  to 
listen  to  any  charges  against  his  wife,  with  a  dis- 
position to  give  them  credence. 

Now,  on  referring  to  the  cases,  I  find  it  laid 
down  in  several  of  them,  that  cruelty  .cannot  be 
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.  pleaded  in  bar  to  adultery.     I  myself  so  held  in       1841. 
Harris  v.  Harris  (a)%  and  on  referring  to  my  own     jttiy  22nd. 
note  of  the  judgment,  I  find  that  I  relied  upon  the      d^Ih 
doctrine  of  Lord  Stowell,  in   Chambers  v.   Cham-      SS^St 

bers(b)9  where  he  expressly  lays  it  down  as  the     _ _ 

general  doctrine,  "  That  a  wife  cannot  plead  cruelty 
as  a  bar  to  divorce  for  her  violation  of  the  marriage 
bed  ;"  the  reason  he  assigns  for  this  is,  that  com- 
pensation can  only  arise  where  both  parties  ace  in 
eodem  delicto*  and  that  in  the  cases  of  cruelty  and    ' 
adultery,  the  delictum  is  not  of  the  same  kind!!    T  '•*"    I 
candidly  say,  I  entertain  doubts  whether  the  reason         \ 
given  is  the  most  satisfactory  that  conld  be  adduced,  j 
because,  if  this  effect  arises  out  of  the  difference  in  ' 
the  nature  of  the  two  offences,  it  follows,  h  converso,  j 
that  where  the  wife  has  brought  a  suit  on  account 
of  cruelty,  the  husband  cannot  plead  her  adultery 
in  bar,  a  proposition  whichJL§H.iiQtilwftr^.h?j?  ever  | 
been  laid  down  in  these  Courts.     Perhaps  the  more  |[ 
correct,  because  the  more  satisfactory  reason  may 
be,  that  if  the  husband  has  been  guilty  of  cruelty 
before  the  wife  is  charged  with  having  committed 
adultery,   she    might  have    had   redress   by   pro- 
ceeding for  a  separation  before  the  time  when  the 
adultery  was  committed.     No  cruelty  can,  as  Lord 
Stowell    has  said,    justify   the    violation   of    the 
marriage   bed.     Moreover,    a    wife    might    after 
committing  adultery,    endeavour  to  provoke   her 
husband  to  cruelty,  in  order  to  raise  a  defence  to 
any  suit  that  might  be  brought  against  her.    I  have 
stated   my  reasons  in  support  of  the  doctrine,  to 
shew  that  I  am  not  disposed,  even  if  I  was  at  liberty 

(a)  2  Hagg.  411.  (6)  1  Cons.  452. 
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1841.  to  do  so,  to  depart  from  the  doctrine  as  laid  down 
July  22nd.  by  my  predecessor ;  with  regard  then  to  this  case, 
all  that  I  have  to  consider  is,  whether  the  doctrine 
just  laid  down  is  applicable  to  the  circumstances  of 
it,  which  are  very  peculiar. 

Now  the  way  to  consider  the  question  is,  to  try 
what  will  be  the  legal  effect  of  the  cruelty,  if 
proved  ;  the  Counsel  for  Mrs.  Dillon  has  disclaimed 
any  suggestion  that  it  could  bar  the  sentence  for 
divorce,  if  the  adultery  shall  be  proved ;  then  the 
only  effect  of  it  will  be  to  throw  some  degree  of 
suspicion  on  the  husband's  case,  as  to  whether  he 
actually  believed  the  charge  made  against  his  wife. 
If  adultery  is  charged  against  a  wife,  if  counter 
j  adultery  cannot  be  proved,  nothing  can  bar  a 
sentence  for  separation  but  connivance  on  the  part 
of  the  husband,  cruelty  will  not  be  a  bar  neither 
will  malicious  desertion,  although  such  conduct 
may  have  a  tendency  to  cause  the  wife  to  commit 
adultery,  it  is  clearly  established  that  it  is  no 
defence  to  the  husband's  suit,  although  I  have 
some  doubt  as  to  the  propriety  of  the  doctrine  on 
this  point,  I  have  felt  myself  compelled  to  act  on 
it,  indeed,  I  did  act  on  it  in  a  recent  case  of 
Morgan  v.  Morgan  (a). 

Is  the  doctrine  thus  established  affected  by 
pleading  that  the  cruelty  was  committed  with  the 
ulterior  design  of  getting  rid  of  the  wife  by  driving 
her  to  the  commission  of  adultery,  is  it  connivance  ? 
I  think  it  is  not.  There  may  by  possibility  be 
cases  where  cruelty  on  the  part  of  the  husband 
may  directly  lead  up  to  the  wife's  adultery  ;  I  say 
nothing  upon  such  a  case. 

(a)  2  Curl.  686. 
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I  must  reject  that  part  of  the  Article  which  pleads       1841. 
the  acts  of  cruelty  ;  with  regard  to  the  other  part,     j«iy22nd. 
which  pleads  the  declaration  of  the  husband  as  to      d^n 
a  desire  to  get  rid   of  his  wife,  I  think  it  is  ad-*,  D?™£ 
missible,  it  may  tend  to  she^  whether  the  husband  . 
actually  believed  the  truth  of  the  charge  of  adultery ; 
it  may  be  very  necessary  to  sift  the  conduct  of  the 
husband  on  this  part  of  the  case. 

It  is  somewhat  extraordinary  that  Dr.  Diljon 
should  have  taken  the  conduct  of  the  case  into  his  • 
own  hands,  and  that  after  the  commencement  of 
the  suit  he  should  have  sought  and  had  an  interview 
with  one  of  the  persons  who  in  all  probability  will 
be  a  material  witness  in  the  suit. 

The  other  Articles  plead  interviews  and  amicable 
intercourse  between  Dr.  and  Mrs.  Dillon,  subsequent 
to  thecommencementof  these  proceedings,  these  facts 
are  clearly  admissible;  if  they  shall  be  proved,  it  may 
be  very  doubtful  how  far  Dr.  Dillon  will  be  entitled 
to  relief  in  this  Court,  for  it  will  be  inconsistent 
with  a  belief  in  the  adultery  of  his  wife,  that, 
although  not  cohabiting  with  her,  he  should  have 
these  interviews. 

The  allegation  must  be  reformed  in  the  parti- 
culars specified. 


The  allegation  was  afterwards  admitted  as  re- 
formed, and  witnesses  having  been  examined  in 
support  of  it,  the  cause  came  on  for  hearing,  and 
was  argued  by  Addams  for  the  husband. 

Haggard,  contrd. 
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1842. 
April  22nd.  Judgment. 

jj^ow  Dr.  Lushington. 

DiI^h!  This  is  a  suit  brought  by  the  Rev.  Dr.  Dillon, 

Apart^arry-  against  Frances  Charlotte  Dillon,  his  wife,  for  a 
^w/whoox  sePara^on  by  reason  of  her  adultery,  and  certainly, 
he  had  pre-  since  the  time  I  have  sat  in  this  chair,  I  have  never 
duc^isbound  met  with  a  case  where  the  evidence  required  a  more 
mmdMB or-    careful  and  painful  investigation. 

£STJ?£?#  0n  the  Part  of  the  wife  the  adultery  is  denied ; 
conduct  and     ancj  father,  it  has  been  argued  on  her  behalf,  that 

deportment.  t\* 

where  a  Dr.  Dillon's  conduct,  as  well  on  the  discovery  of  the 
adultery  is  alleged  adultery,  as  during  the  progress  of  the  suit, 
accompanied  has  been  such  as  to  bar  him  of  his  remedy  in  this 
^^^"adhig  Court,  even  were  the  charge  of  adultery  sufficiently 
babUtho/ite  estabKshed  : — to  these  points  my  attention  must  be 
commission,      directed. 

the  Court  will  _  .  # 

view  the  case  The  parties  were  married  at  the  latter  end  of 
andeJxamin7'  November,  1839,  and  it  has  been  truly  observed 
whhe^°e  by  the  counsel  of  Dr.  Dillon,  that  the  marriage  did 
T^^ence  in  not  ta^e  P^ace  under  happy  circumstances,  since  it 
proof  and  in  has  been  proved  by  Mr.  Wingate,  a  witness  ex- 
aduitery  being  amined  on  behalf  of  Dr.  Dillon  himself,  that  Dr. 

equally  ba- 
lanced, the 
Court  examined  the  following  incidents  of  the  case. 

First,  The  fact  of  the  wife  having,  previous  to  the  marriage,  been  seduced  by  the  husband. 

Second,  The  fact  of  warnings,  direct  and  indirect,  given  to  the  husband,  calculated  to  excite 
his  vigilance  for  his  wife's  honour,  and  no  steps  taken  by  him  in  consequence  thereof. — The 
absence  of  due  precaution  may  amount  to  criminal  negligence. 

Third,  The  fact  of  cohabitation  continued  after  prababilis  tcientia  of  the  alleged  adultery. 

Fourth,  The  citation  in  the  cause  served  on  the  wife,  whilst  in  company  with  her  husband. 

Fifth,  Two  interviews,  of  some  duration,  between  the  husband  and  wife,  after  the  commence- 
ment of  the  proceedings,  their  object  and  effect  being  unexplained.  SembU,  that,  on  the  part 
of  the  wife,  the  fact  of  such  interviews  should,  immediately  on  their  occurrence,  have  been 
brought  to  the  notice  of  the  Court. 

Sixth,  The  absence  of  an  action  at  law,  and  of  any  attempt  to  discover  the  partictps  criminU, 
and  no  evidence  accounting  for  the  omission, — although  in  cases  of  separation,  by  reason  of 
adultery,  proceedings  at  law  are,  generally  speaking,  unnecessary,  they  are  of  great  importance 
when  the  proof  in  this  Court  depends  on  identity. 

In  weighing  the  testimony  or  witnesses,  naturally  biassed,  the  rule  is,  to  give  credit  to  their 
statements  of  facts,  and  to  view  their  deductions  from  facts  with  suspicion. 

Observations  in  testing  evidence  io  a  case  of  disputed  identity. 
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Dillon  had  previously  seduced  his  present  wife,  1842. 
then  a  young  woman  under  twenty  years  of  age.  April  22nd. 
At  the  time  of  adverting  to  this  circumstance,  the  iww 
counsel  of  Dr.  Dillon  observed, — and  observed  5ESL 
truly,  that  however  reprehensible,  in  this  particular, 
the  conduct  of  Dr.  Dillon  might  be,  the  Court 
ought  not,  on  that  account,  to  visit  him  with  punish- 
ment in  this  suit ;  certainly  not,  and  I  wholly  dis- 
claim any  intention  of  doing  so;  the  marriage, 
under  these  circumstances,  was  commendable;  it 
was  making  all  the  reparation  in  his  power  for  all 
that  had  occurred  previous  to  the  marriage ;  and  , 
such  circumstances  never  can  operate  as  a  justifica- 
tion for  a  wife's  misconduct,  nor  excuse  infidelity 
after  the  marriage,  nor  form  a  bar  to  the  husband's 
redress :  still  in  cases  like  this,  facts  which  have 
occurred  prior  to  the  marriage,  are  not  without  their 
legitimate  bearing,  for  a  husband  contracting  mar- 
riage under  such  circumstances,  is  bound  to  exercise 
more  than  ordinary  care  that  his  wife  does  not 
deviate  into  that  path  of  error,  mto  which  he  was 
the  first  to  lead  her.  It  would,  however,  be  too 
much  to  say,  that  because  the  marriage  was  con- 
tracted under  such  circumstances,  the  husband 
intended,  a  priori,  to  break  the  tye  between  him 
and  his  wife,  by  conniving  at  her  adultery. 

The  cohabitation,  after  the  marriage,  was  not  of 
long  continuance,  for  the  citation  in  this  cause, 
was  taken  out  on  the  10th  of  May,  1841.  There 
is  not  much  evidence  to  shew  on  what  terms  the 
parties  lived  during  the  cohabitation,  but  appa- 
rently they  were  not  those  of  happiness,  for  it  is 
in  evidence  that  Dr.  Dillon  frequently  complained 
of  his  wife  absenting  herself  from  home. 

VOL.   111.  H 
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1842.  I  now  proceed  to  the  charge  of  adultery :  it  is 

April  22nd.  contained  in  the  fourth  and  fifth  Articles  of  the 
d^n  libel,  and  it  is  necessary  to  advert  to  them  with 
C  some  particularity  ;  in  substance  they  plead,  First, 
"that  on  Tuesday  the  29th  of  December,  1840, 
F.  C.  Dillon  went  to  Gravesend,  for  the  ostensible 
purpose  of  paying  a  visit  to  her  mother,  for  which 
she  had  solicited  and  obtained  her  husband's  per- 
mission, who  accompanied  her  as  far  as  Black  wall. 
That  at  some  time  previous,  F.  C.  Dillon  had 
formed  an  adulterous  intercourse  with  some  person 
whose  name  is  unknown.  That  on  her  arrival  at 
Gravesend,  the  said  F.  C.  Dillon  was  joined  by 
this  person,  and  proceeded  in  company  with  him, 
in  an  omnibus  or  other  public  conveyance,  to  an 
inn  at  Gadshill,  called  the  'Sir  John  Falstaff/" 
and  it  is  then  alleged  that  the  parties  spent  the 
evening  there  together,  and  committed  adultery  ; 
that  the  next  morning  they  left  the  inn  for  Graves- 
end, to  which  place,  it  is  pleaded,  the  said  F.  C. 
Dillon  stated  that  she  was  about  to  proceed  to  visit 
her  mother. 

Now  the  first  observation  that  arises  on  this  part 

9 \JL*+ju>4I  AtAAjLA  °^  ^e  ca8e,  l*9  *^e  tota*  a^8ence  °f  circumstances 
jf^  w  L^p/  leading  up  to  and  making  the  adultery  probable  ; 
Ip4*^  ^  and  the  total  silence  as  to  why  no  such  evidence  is 

/Jflo/fo**^*'*/  produced.      It  is  true  that  in  almost  all   cases, 
^  y    adultery  is  clandestine,  but  it  is  equally  true,  in  the 

great  majority  of  cases,  where  the  parties  are  cohabit- 
I  ing  together,  that  after  the  discovery  of  the  fact  of 
adultery,  evidence  is  produced  to  shew  that  it  is 
probable  ;  but  in  the  present  case,  there  is  no  evi- 
dence of  any  previous  circumstances,  and  if  any 
have  since  come  to  light,  they  are  neither  pleaded 
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nor  proved.     This  is  a  species  of  evidence  the  Court      1 842. 
always  looks  for;   indeed  requires,  wherever  the    April  22nd. 
circumstances  allow  of  its  production,  as  was  fre-      £^v 
quently  observed  by  Lord  StawelL     On  the  present      $££. 
occasion  ail  such  evidence  is  wanting :  it  is  only  on 
the  cross-examination  of  Mr.  Wingate,  that  it  ac- 
cidentally comes  out,  that  he  was  told  by  Dr.  Dillon, 
as  a  fact,  that  Mrs.  Dillon  was  in  the  habit  of  ab- 
senting herself  from  home, — under  what  circum- 
stances,— what  means  the  husband  adopted  to  check 
such  habit ; — bound  as  he  was  to  exercise  great  care 
over  his  wife ; — with  respect  to  all  these  facts,  im-  j 
portant  as  they  are,  the  Court  is  left  entirely  in  the 
dark ;  that  such  evidence  might  have  been  given 
I  must  assume,  if  the  case  stated  by  Dr.  Dillon  be 
true,  and  the  Court  being  purposely  kept  in  the 
dark  on  this  point,  is  bound  to  take  especial  care 
not  to  travel  out  of  the  light. 

Now  with  regard  to  the  adultery  on  the  29th 

of  December,  1840,  although  it  is  not  proved  by 

any  evidence  that  Mrs.  Dillon  met  any  person  that 

day  at  Gravesend — it  is  agreed  that  she  did  go  to 

Gravesend,  and  without  Dr.  Dillon ;  so  far  she  is 

shewn  to  have  been  in  the  vicinity  of  Gadshill ; 

this  is  certainly  not  an  unimportant  fact ;  its  bearing 

will  have  to  be  considered  hereafter ;  if  the  three 

witnesses  examined  on  this  point  be  not  grossly 

perjured,  some  man,  and  some  woman  answering 

the  description  of  Mrs.  Dillon,  slept  at  their  house 

on  the  29th  of  December ;  which  fact  brings  this 

part  of  the  case  to  a  question  of  identity.     As  to  the 

particular  day — a  very  important  point  in  the  case 

—I  should  place  but  slight  reliance  on  the  memory 

of  the  witnesses,  unless  it  were  that  particular  facts 
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are  stated,  enabling  them  to  fix  the  time :  it  cer- 
"~  tainly  does  appear  to  me,  that  the  fact  of  a  ball 
being  to  take  place  the  next  day  at  their  house, 
reasonably  tended  to  enable  the  witnesses  to  fix  the 
time,  and  I  do  not  think  the  accuracy  of  the  maid 
servant  is  impugned  by  her  saying,  that  it  was  two 
nights  before  Christmas  day,  instead  of  New  Year's 
day  ;  it  is  a  very  natural  mistake,  and  not  such  a 
discrepancy  as  would  cause  any  doubt  as  to  the 
accuracy  with  which  the  witness  had  fixed  the 
day. 

Then  with  regard  to  the  identity  of  the  person, 
and  the  power  of  witnesses  to  speak  to  the  identity 
of  an  individual,  I  think  these  witnesses,  having 
had  such  means  and  opportunity  in  this  case  of 
seeing  the  lady,  and  in  all  probability  having  had 
their  attention  particularly  called  to  her,  and 
especially  so  Mr.  Wilson,  who  attended  in  person 
upon  the  parties  at  tea,  and  again  in  the  morning 
at  breakfast,  would  be  enabled  to  speak  to  the 
identity  of  her  person  with  reasonable  certainty ; 
and  I  say  reasonable  certainty,  because  I  think, 
that,  as  a  general  observation,  an  inn-keeper  may 
not  be  the  best  witness  to  speak  to  the  identity  of  a 
guest  whom  he  sees  but  once;  an  inn-keeper  must 
be  in  the  habit  of  seeing  a  great  number  of  stran- 
gers, and  unless  there  be  some  circumstances 
attracting  his  attention,  he  is  not  likely  to  take 
very  accurate  notice  of  his  guests.  But  these  ob- 
servations do  not  apply  on  the  present  occasion, 
where  it  is  stated  by  the  witnesses,  that  there  was 
the  peculiar  fact  attracting  their  notice,  namely, 
that  the  lady  had  lost  an  eye,  or,  at  least,  that  one 
eye  was  visibly  affected,  and  also  the  fact  of  the 
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gentleman  coming  again  to  their  inn,  and  speaking       l842* 
of  bringing  the  lady  there  again.    The  maid-ser-    April  22nd, 
vant   Goff  had   still   more  ample  opportunity   of      dumk 
ascertaining    the    identity;     she    waited    on    the      d^w*. 
parties,  and  assisted  the  lady  to  dress;  and  she 
states,  that  on  seeing  Mrs.  Dillon  in  the  steam- 
boat, when  going  to  London,  on  the  1 1th  of  May, 
she  immediately  recognised  her. 

It  is  unnecessary  to  travel  through  the  evidence 
as  to  the  adultery,  for,  unless  these  witnesses  be 
grossly  perjured,  these  two  persons  did  sleep  to- 
gether in  the  same  bed  at  this  inn  on  the  night 
in  question.  In  the  libel  it  is  stated,  that  the 
lady,  whoever  it  was,  who  slept  there,  told  the 
chambermaid,  who  was  assisting  her  to  undress, 
that  she  had  a  mother  living  in  Gravesend,  whom 
she  was  going  to  visit ;  that  is  true  as  pleaded,  but 
the  evidence  of  the  witness  goes  further, — that  she 
stated,  not  only  that  she  had  a  mother  living  at 
Gravesend,  whom  she  was  going  to  visit,  but  whom 
she  had  not  seen  for  eight  or  nine  years.  It  has 
been  contended,  that  this  addition  to  the1  statement, 
as  pleaded,  is  as  inconsistent  with  the  fact  of  the 
informant  being  Mrs.  Dillon,  as,  if  it  stood  alone,  it 
would  be  consistent  with  that  fact.  It  is,  I  think, 
scarcely  fair  to  plead  part  of  a  conversation,  leaving 
out  that  which  has  much  operation  the  other  way. 

Now,  as  I  have  said,  the  charge  of  adultery  is 
limited  to  one  occasion,  and  there  are  no  corrobo- 
rating circumstances,  yet  there  can  be  but  little 
doubt  that  the  proof, — which  both  by  law  and 
justice  is  thrown  upon  the  accuser, — is  primd  facie 
borne  out  by  the  evidence ;  there  is  enough  primd 
facie  evidence  both  of  adultery  and  of  identity, 


L 


102 


CASES   DETERMINED   IN   THE 


1842. 

April  22nd. 

Dillon 

against 

'  Dillon. 


unless  there  be  other  circumstances  to  be  taken 
into  consideration.  However,  before  the  Court  can 
arrive  at  the  conclusion  that  these  facts  are  proved, 
and  before  it  can  pronounce  Dr.  Dillon  entitled  to 
the  divorce  he  seeks,  not  only  must  the  evidence  to 
establish  the  alibi  be  carefully  weighed,  but  many 
other  important  circumstances  must  be  investigated 
and  considered. 

Now  the  evidence  to  establish  the  alibi  consists 
of  the  testimony  of  four  persons,  Mrs.  Drury, 
the  mother  of  Mrs.  Dillon,  Janet  Rumball,  her 
daughter,  Emily  Dicks,  and  Elizabeth  Lloyd. 
They  have  been  examined  to  prove,  that  Mrs. 
Dillon,  on  the  very  night  in  question  slept  at 
Gravesend,  and  was  at  Gravesend  during  the 
whole  night,  and  consequently  could  not  have  been 
at  the  "  Sir  John  Falstaff."  The  connection  of 
two  of  these  witnesses  with  the  party  accused  would 
induce  the  Court  to  watch  their  testimony  with 
caution ;  but  neither  on  principle  nor  authority, 
are  they,  on  that  account  alone,  to  be  denied  cre- 
dence; they  are  capable  witnesses,  and  nothing 
could  be  more  absurd,  than  that  Mrs.  Drury,  the 
mother,  is  to  be  examined,  and  a  priori  not  cre- 
dited ;  in  my  judgment,  as  was  often  stated  by  Sir 
John  Nicholl,  the  proper  course  is  this, — when  you 
examine  the  testimony  of  witnesses  nearly  con- 
nected with  the  parties,  and  there  is  nothing  very 
peculiar  tending  to  destroy  their  credit,  when  they 
depose  to  mere  facts,  their  testimony  is  to  be  be- 
lieved ;  when  they  depose  as  to  matter  of  opinion, 
it  is  to  be  received  with  suspicion.  Now  if  Mrs. 
Drury,  Janet  Rumball,  and  Emily  Dicks,  are  to  be 
believed,  it  is  manifestly  impossible  that  Mrs.  Dil- 
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Ion  could  have  been  at  the  "  Sir  John  Falstaff "  on       I842- 
the  night  in   question.     Elizabeth   Lloyd   cannot    April  22nd. 
establish  the  fact  with  the  same  certainty ;  she  only       Dillon 
says  she  was  at  Gravesend  at  six  o'clock  in  the      dIllom. 
afternoon  of  that  day,  therefore  it  is  possible,  that 
Mrs.  Dillon  might  have  reached  the  "  Sir  John 
Falstaff"  between  seven  and  eight  o'clock,  which 
may  be  taken  to  be  the  time  when  it  is  said  by  the 
Wilsons  and  by  Goff  that  she  did  arrive  there ;  but 
the  evidence  of  Elizabeth  Lloyd  is  of  considerable 
importance,   inasmuch  as  it  tends  to  corroborate 
Mrs.  Drury,  her  daughter,  and  maid-servant,  as  to 
Mrs.  Dillon  having  actually  been  at  Gravesend  on 
the  day  in  question. 

Such  being  the  contradictory  state  of  the  evi- 
dence, the  credit  of  the  witnesses  is  one  of  the  most 
important  questions  the  Court  has  to  determine : — 
as  to  these  four  witnesses,  the  tone  of  their  evi- 
dence, and  the  probability  of  the  facts  which  en- 
able them  to  fix  the  precise  night  when  Mrs.  Dillon 
slept  at  Gravesend,  are  the  circumstances  which 
must  guide  the  judgment  of  the  Court.  The  ad- 
mitted fact  of  Mrs.  Dillon  going,  with  the  consent 
of  Dr.  Dillon,  to  Gravesend,  takes  away  all  the 
improbability  of  her  being  at  Gravesend  on  that 
day,  exactly  as  it  adds  to  the  probability  of  her 
being  on  that  day  at  the  "  Sir  John  Falstaff/9  it  is 
consistent  with  either  alternative  of  guilt  or  inno- 
cence; it  has,  however,  this  additional  bearing, 
that  it  is  in  unison  with  the  evidence  of  Mrs. 
Drury,  who  states  that  she  had  written  to,  and  ex- 
pected, her  daughter  during  that  week.  I  am  of 
opinion,  upon  a  careful  consideration  of  the  evi- 
dence of  Mrs.  Drury,  that  I  should  not  be  justified 
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IS*2*       in  saying,  that  it  is  marked  with  circumstances  of 
April 22nd.    gross  or  palpable  inconsistency;  moreover,  she  is 
d^Ln      confirmed  in  all  her  reasons  for  being  certain  of 
ihiZ*.     *^e  day,  by  her  daughter,  by  Elizabeth  Lloyd,  and 
by  Emily  Dicks.     I  do  not  think  that,  properly 
speaking,  they  are  at  all  to  be  considered  as  wit- 
nesses exposed  to  suspicion. 

Elizabeth  Lloyd,  as  far  as  appears  to  me,  is  as 
credible  a  witness  as  any  one  who  has  been  ex- 
amined in  the  cause ;  she  does  not  attempt  to  go 
beyond  facts  in  her  own  knowledge ;  she  states 
that  she  was  engaged  to  go  to  Mrs.*  Drury's  house 
on  that  day,  for  the  purpose  of  making  up  a  dress ; 
she  does  not  attempt  to  carry  down  the  presence  of 
Mrs.  Dillon  at  Gravesend  later  than  six  o'clock ;  if 
she  were  a  forward  witness,  or  produced  for  the 
purpose  of  her  establishing  an  alibi,  she  would  have 
gone  further,  but  she  confines  her  evidence  to  facts 
in  her  own  knowledge,  and  states  her  reasons  for 
remembering  the  precise  time ;  the  circumstance  of 
Thursday  being  New  Year's  day  is  common  to 
both  sides  as  a  mark  whereby  to  fix  the  day.  What 
was  the  circumstance  which  occurred  to  Lloyd  on 
that  day?  not  simply,  that  in  consequence  of  the 
arrival  of  Mrs.  Dillon,  she  was  disappointed  at 
sleeping  at  the  house,  but  that  she  had  to  go,  at  six 
o'clock  on  a  night  in  December,  to  the  village  of 
Northfleet,  to  sleep  with  her  sister:  I  think  that 
was  a  circumstance  fairly  calculated  to  make  an 
impression  on  the  memory  of  the  witness. 

In  proceeding  to  try  the  evidence  of  Emily  Dicks, 
I  shall  first  observe,  that  there  is  nothing  in  her 
evidence,  to  induce  me  to  say,  that  she  is  a  less 
credible  witness  than  Frances  Goff ;  they  are  both 
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in  the  same  situation  of  life,  and  she  is  not  now      1842. 
living  in  the  service  of  Mrs.  Drury,  but  of  another    April  22nd. 
person,  and  is  in  no  way  under  the  control  of  Mrs.      Dillon 
Drury ;  her  reason  for  fixing  the  day  is  not,  appa-      S^^'n. 
rently,  so  cogent  as  that  which  exists  on  the  mind 
of  Lloyd,  but  still  there  is  no  improbability  in  her 
statement,   and  no  appearance  of  falsehood;   the 
circumstance  of  having  been  promised  a  holiday  on 
that  day,  and  losing  it,  is  a  circumstance  by  no 
means  likely  to  escape  the  memory  of  a  person  in 
her  situation  in  life ;  her  statement  is  consistent 
with  itself,  and  it  is  scarcely  possible,  had  it  been 
otherwise,  that  she  should  not  have  betrayed  her- 
self, considering  that  she  has  been  most  closely 
cross-examined. 

The  statements  of  both  witnesses  are  consistent, 
and  could  not  have  been  concocted  by  such  per- 
sons :  they  never  could  have  met  the  cross-examin- 
ation, such  as  that  addressed  to  them. 

There  is  one  fact  deposed  to  by  Dicks,  which  is 
of  a  very  startling  description ;  I  refer  to  her  evi- 
dence on  the  ninth  Article ;  she  states,  that  subse- 
quently to  the  10th  of  May,  Dr.  Dillon  questioned 
her  as  to  Mrs.  Dillon  coming  to  her  mistress's 
house,  and  endeavoured  to  persuade  her,  that  it 
was  on  a  Wednesday,  and  that  she  mentioned  this 
to  her  mistress.  I  thought  it  my  duty  to  look  at 
the  answers  of  Dr.  Dillon,  and  I  find  he  denies  that 
he  ever  had  any  conversation  with  the  witness.  On 
her  sole  testimony,  I  will  not  attribute  to  Dr.  Dil- 
lon an  attempt  to  tamper  with  this  witness,  but, 
though  I  do  not  impute  this  to  him,  it  would  be 
wholly  unjustifiable  to  impute  to  this  witness,  that 
the  whole  is  untrue  :  a  principle  very  analogous  to 
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I842*      this  is  acted  upon  by  the  Court  of  Chancery,  where 
April  22nd.    the  facts  stated  by  one  witness  only  are  denied  by 
Dillon      the  answer  of  a  party ;  although  I  do  not  think  that 
Dillon,      the  principle  could  always  be  carried  out  in  these 
Courts.      On  the  one  hand,  then,  I  decline  im- 
puting to  Dr.  Dillon  any  culpability ;  on  the  other, 
I  do  not  fix  on  Emily  Dicks  the  charge  of  false- 
hood. 

Now  this  is  the  evidence  of  these  seven  witnesses 
as  to  the  great  point  in  dispute,  namely,  where 
Mrs.  Dillon  slept  on  the  night  of  the  29th  of  De- 
cember, and  I  am  compelled  to  say  that,  upon  the 
examination  of  this  evidence,  on  whichever  side  the 
truth  may  be,  I  find  myself  placed  in  this  painful 
predicament,  there  is  not  sufficient  to  enable  me  to 
say  that  either  party  has  been  guilty  of  wilful  per- 
jury ;  and  if  either  party  has  been  guilty  of  mis- 
take, it  is  equally  difficult  to  account  for  it..  In 
such  a  case,  it  behoves  the  Court  to  advert  to  the 
other  facts  with  great  caution. 

To  proceed  then  to  the  other  parts  of  the  case, — 
the  conduct  of  Dr.  Dillon,  before  and  after  the  dis- 
covery of  the  alleged  adultery,  and  what  took  place, 
as  regards  the  witnesses,  as  regards  his  wife,  and  as 
regards  the  unknown  adulterer;  and  here  again 
the  same  observations  apply  as  to  the  credit  of  the 
witnesses. 

First  then,  as  to  the  evidence  of  the  manner  in 
which  the  alleged  adultery  first  came  to  Dr.  Dillon's 
knowledge;  this  is  given  by  Mrs,  Wilson  in  answer  to 
the  seventh  and  eighth  interrogatories,  and  the  truth  of 
this  statement  cannot  be  denied,  without  impugning 
the  veracity  of  one  of  the  most  important  witnesses 
examined  on  behalf  of  Dr.  Dillon, — the  witness 
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says,  "  that  Dr.  Dillon  called  upon  her,  that  her  1842. 
husband  was  the  only  person  present  on  the  oc-  April  22nd. 
casion,  that  Dr.  Dillon  stated,  that  he  had  been  DiZZow 
repeatedly  written  to  about  his  wife  to  watch  her  35n£. 
movements,  that  he  paid  no  attention  to  the  letters 
he  received  about  her,  till  he  received  one  from  a 
friend  of  the  gentleman  who  had  been  with  her  at 
our  house,  and  who  had  quarrelled  with  the  said 
gentleman,  stating  that  his  wife  and  the  said  gen- 
tleman had  slept  at  our  house  on  the  said  29th  day 
of  December ;"  she  goes  on  to  say,  in  answer  to  the 
eighth  interrogatory,  that  "  she  does  not  know  who 
the  man  was,  and  that  Dr.  Dillon  said  he  did  not 
know  the  man  himself,  but  had  been  told  that  he 
was  the  son  of  a  solicitor,  living  at  No.  3,  some- 
where in  Lincoln's  Inn."  Now  what  does  Dr. 
Dillon  do  upon  this  discovery? — that  which  it  is 
not  prudent  in  any  case,  and  particularly  not  in  one 
like  this — he  undertakes  the  investigation  in  person, 
and  going  down  to  the  inn  sees  the  two  principal 
witnesses.  He  goes  down  again  on  some  day  before 
the  10th  of  May,  and  on  Mrs.  Wilson  saying  that 
something  was  the  matter  with  the  lady's  eye,  Dr. 
Dillon  said,  "It  is  my  wife,"  and  seemed  much 
affected.  Pursuant  to  an  arrangement  then  made, 
Mr.  Wilson  proceeds  to  town  on  the  10th  of  May, 
and  meets  Dr.  Dillon  and  his  wife  at  the  Poly- 
technic Institution,  and  then  this  conversation  * 
occurs,  which  is  somewhat  singular,  the  previous 
facts  being  borne  in  mind,  and  the  meeting  having 
been  arranged  for  the  express  purpose  of  identifying 
Mrs.  Dillon.  Mr.  Wilson  states  that  "  having  ob- 
served Dr.  Dillon  sit  down  with  his  wife  in  a  less 
frequented  part  of  the  room,  and  having  imme- 
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1842.      diately  recognised  her,  I  went  up  and  said  "  Good 
April  22nd.    morning  Ma'am,  I  hope  you  are  better,  Mrs.  Wilson 
dTIuhi      and  myself  thought  we  should  have  had  the  plea- 
2£££#     sure  of  seeing  you  at  Gadshill  again  before  this ; 
your  good  gentleman  was  at  our  house  a  short  time 
since,  and  said,  he  should  bring  you  down  again  as 
he  thought  it  benefitted  your  health/'     Now  this 
appears  to  me,   to  be  a   most  singular  mode  of 
addressing  her !   and  it  seems  that  this  unknown 
gentleman  had   been  to  the   house  subsequently, 
and  as  is  pretty  clear  from  the  evidence,  had  stated 
his  intention  of  re-visiting  the  inn.     The  witness 
goes  on,  "  Dr.  Dillon  and  his  wife  then  stood  up, 
and  he  questioned  her  about  what  I  had  said  to  her, 
addressing  her  by  her  Christian  name,  which  I  do 
not  now  remember,  '  My  dear/  says  he,  *  what  does 
this  mean  ?  Your  good  gentleman,  what  does  this 
mean  V  " — why  Dr.  Dillon  was  perfectly  cognizant 
of  this  before  ;  I  cannot  help  saying  that  here  is  a 
strong  appearance  of  an  arrangement  for  the  pur- 
pose of  proving  identity.     [The  witness  proceeds.] 
"  Addressing  me,  he,  (Dr.  Dillon)  said,  '  I  am  this 
lady's  good  gentleman  V  "  Why,  Mr.  Wilson  knew 
that — it  was  a  very  gratuitous  piece  of  information  ? 
"  I  am  her  husband,  was  it  I  who  was  with  her  at 
your  house  ?  I  told  him  no,  and  he  proceeded  to 
question  me  further  as  to  his  wife,  and  as  he  was  so 
doing,  Mrs.  Dillon  squeezed  my  arm.     I  continued 
however.  He  appeared  very  much  cut  up, and  putting 
his  hand  to  his  forehead,  he  turned  round/'     If  Dr. 
Dillon  had  believed  this  witness  he  was  before  this 
time  convinced  of  all  that  had  occurred,  and  if  so, 
it  is  somewhat  singular  that  he  should  have  con- 
ducted himself  in  such  a  manner.    The  reason  why 
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I  advert  to  this  is,  on  account  of  the  difficulty  in  184& 
which  the  Court  is  placed  when  an  individual  con-  April  22nd. 
dacts  his  own  case,  the  Court  has  a  right  to  expect  Dillon 
that  some  person,  whose  integrity  and  impartiality  jS'um. 
could  be  relied  on,  should  be  employed  to  conduct 
the  case,  and  to  sift  the  witnesses,  and  not  the  party 
in  the  cause.  I  must  not,  however,  although  very 
much  struck  with  the  details  of  this  meeting,  take  a 
one-sided  view  of  this  evidence,  it  is  distinctly  sworn 
to  by  Mr.  Wilson,  and  I  know  no  reason  why  he 
should  not  be  entitled  to  credit,  that  Mrs.  Dillon, 
by  signs,  urged  him  to  keep  silence,  which  in  effect 
was  admitting  her  identity,  for  if  she  was  entirely 
innocent  she  would  at  once  have  denied  all  this* 
It  is  a  very  strong  circumstance ;  but  it  is  deposed 
to  by  one  witness  only.  But  what  occurred  sub- 
sequently? On  this  same  10th  of  May,  Mr.  Wilson 
comes  to  Doctors9  Commons,  and  is  examined  by 
the  clerk  of  Dr.  Dilloh's  proctor.  Was  this  in  pur- 
suance of  a  previous  arrangement  or  not  ?  If  in 
pursuance  of  a  previous  arrangement,  it  is  very 
difficult  to  account  for,  and  not  at  all  consistent 
with  the  surprise  exhibited  by  Dr.  Dillon.  Is  it 
probable,  that  if  an  arrangement  had  been  made 
that  Wilson  should  come  here  to  be  examined  on 
that  day,  that  Dr.  Dillon  should  so  express  himself, 
after  all  that  he  knew,  and  after  he  had  spoken 
to  a  proctor  on  the  subject  ?  On  the  same  10th  of 
May,  Dr.  Dillon  takes  his  wife  to  her  mother,  then 
residing  near  Bayswater,  and  on  the  same  day 
Mrs.  Dillon  goes  to  Gravesend  to  see  Emily  Dicks; 
on  the  11th,  she  comes  back,  and  Mrs.  Wilson  and 
Frances  Goff  also  come  to  town  by  the  same  steam 
vessel,  and  on  board  of  her  they  see  and  recognise 
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1942*  Mrs.  Dillon;  on  that  very  day,  the  11th,  she  is 
joined  by  Dr.  Dillon,  on  her  return  from  Graves- 
end,  and  near  her  mother's  house,  in  the  presence 
of  Dr.  Dillon,  Mrs.  Dillon  is  served  with  the 
citation  in  the  cause ;  and  then  what  takes  place  ? 
Why  that  which  I  should  think  is  quite  unpre- 

\  cedented  in  these  Courts,  Mrs.  Dillon  walks  away 
and  joins  her  husband !  Before  commenting  more 
particularly  upon  this,  I  will  follow  the  evidence  ; 

•  after  the  citation  is  served,  while  the  cause  is  going 
on,  Dr.  Dillon  had  two  interviews  with  his  wife, 
the  one  on  the  30th  May,  and  the  other  on  the  4th 
of  July  ;  they  took  place  in  the  evening,  and  lasted 
for  no  inconsiderable  space  of  time, — from  three  to 
four  hours ;  they  walked  arm  in  arm  together,  and 
shook  hands  at  parting. 

Having  stated  the  evidence,  I  must  now  consider 
its  weight  and  bearing ;  this  is  no  ordinary  case, 
there  are  many  points  deserving  the  greatest  con- 
sideration, my  judgment  must  be  founded  on  no 
one  isolated  fact,  but  upon  a  view  of  all  the  facts 
and  circumstances.     This  is,  I  repeat,  no  ordinary 

\  case,  for  many  reasons,  and  especially  for  this,  that 
Dr.  Dillon  had  previously  to  the  marriage  seduced 
his  wife:  I  think  it  never  can  or  ought  to  be 
maintained,  that  a  husband,  who  seeks  to  be 
divorced  from  his  wife,  which  wife  he  had  first 
seduced,  is  not  to  expect  his  whole  conduct  to  be 
examined  into  with  more  vigilant  scrutiny  and 
more  rigid  investigation  than  where  no  such 
connection  has  existed :  if  he  has  paved  the  way 
to  her  first  fall,  he  ought  to  take  care  that  he  does 
not  smooth  the  path  to  a  second.  Dr.  Dillon  has 
furnished   no  evidence  as  to  the  terms  of  their 
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matrimonial  cohabitation  :  I  place  no  great  reliance  1M8» 
on  the  evidence  of  the  two  servants  who  were  at  April  22ad. 
the  house  where  he  resided,  with  respect  to  his  Dillon 
frequent  declaration  that  he  wished  to  get  rid  of  his  C. 
wife ;  but  his  own  witness — and  it  is  fair  to  judge 
him  by  his  own  witness — deposes,  that  Dr.  Dillon 
and  his  wife  did  not  live  on  happy  terms,  nor  were 
there  circumstances  wanting  to  excite  his  vigilance. 
Wingate  deposes  that  early  in  1841,  Dr.  Dillon 
declared,  it  was  impossible  they  could  live  together 
much  longer,  and  that  he  stated  as  a  reason  for  this 
among  other  facts,  her  violence  of  temper  and  her 
constantly  absenting  herself  from  home.  Now  this 
fact,  considering  the  connection  before  marriage, 
the  terms  they  were  on,  and  the  disparity  of  years 
between  them,  ought  to  have  excited  Dr.  Dillon's 
attention,  and  to  have  led  to  some  steps  for  the 
preservation  of  her  honour  and  his  own  ;  nothing, 
however,  appears  to  have  been  done,  and  nothing 
having  been  done,  I  think  in  a  case  like  this,  I  do 
not  express  myself  too  strongly  in  saying,  that  the  , 
absence  of  due  precaution  amounts  to  criminal 
negligence,  and  although  the  absence  of  all 
precaution  might  not  alone  determine  the  judgment 
of  the  Court,  yet  combined  with  other  circumstances 
it  is  an  important  ingredient  in  the  case. 

Now,  what  is  the  next  step?  Dr.  Dillon, 
according  to  his  own  account,  as  deposed  to  by  his 
own  witness,  had  been  repeatedly  written  to  to 
watch  his  wife's  movements,  but  had  paid  no 
attention  to  these  letters ;  what  is  to  be  said  as  to 
this  conduct  ?  There  is  no  evidence  that  he  ever 
complained  to  her  of  her  conduct,  it  is  not  even 
alleged  that  he  did  any  one  thing  before  or  when 


i 


'1 


112 


CASES   DETERMINED   IN   THE 


1842*       these    letters    were   written :  he  did   nothing  to 
April  22od.    prevent    the    consequences    likely  to   result :  he 
dTIZon      receives  warnings  of  the  danger,  and  totally  dis- 
iww.      regards  them  :  again  what  does  he  do,  after  he  had 
had  the  two  interviews  with  Mr.  and  Mrs.  Wilson  ? 
He  continues  to  cohabit  with  his  wife.     Is  this 
justifiable  or  not,  is  it  sanctioned  by  the  principles 
laid  down  by  these  Courts  ?  What  does  Ougkton  (a) 
say,  when  speaking  of  the  causes  which  prevent 
separation,  although  adultery  has  been  committed, 
that  if   the    party    proceeding    shall    have    had 
I  "  notitiam  saltern  probabilem  crimvnis  commissi/'  and 
shall  continue  cohabitation,  that  is  condonation, 
and  he  then  proceeds  to  say  what  this  probabilis 
scientia  is,    if  the   witnesses  had  signified  to  the 
party  that  they  could  depose  to  the  adultery  "  ex 
propriis  eorum  visu  et  scientid"     In  this  case  the 
husband  had  received  a  letter  informing  him  of  the 
adultery,   he   had    heard   from  the  witnesses   all 
which  they  have  since  deposed  to,  he  had  heard 
Mrs.  Wilson  speak  of  the  mark  in  the  eye,  and  the 
means  of  identification,  he  had  declared  it  must 
be   his  wife,    and  according  to  the  witnesses  he 
was    much   affected,    and  yet    he  continued   the 
cohabitation. 

In  excuse  of  Dr.  Dillon's  conduct,  the  case  of 
Elwes  v.  Elwes  (b)  has  been  cited,  or  rather  a 
dictum  of  Lord  StowelVs  in  that  case,  for  there 
condonation  was  not  pleaded,  nor  was  the  probabilis 
scientia  proved ;  on  the  contrary,  it  was  rather  dis- 
proved.   To  that  dictum  of  Lord  StowelFs,  I  am 


(a)  Oughton,  Ordo.  Judiciarum,  tit.  214. 
(6)  1  Cons.  Rep.  292. 
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disposed  to  pay  the  greatest  deference;  he  says,       1842. 
"  a  husband  has  suspicions— he  has  some  intima-    April  22nd. 
tions — he  has  enough  to  convince  his  own  mind,      Dillon 
but  not  to  instruct  a  legal  case.    In  that  distressing      flauS. 
interval  his  conduct  is  nice,  and  it  is  difficult  to 
refrain  from  cohabitation,  as  the  means  of  discovery 
would  be  frustrated  ;  and  if  he  continues  cohabita- 
tion, it  then  becomes  liable  to  that  species  of  im-  tl^^^pC^-* 
putation  which  has  passed  to  the  disadvantage  of      Cri3ir\*dzZ*> 
this  gentleman."     These  observations  appear  to  me  "** 
to  apply  to  a  case  wholly  different  from  this, — to  a 
case  where  there  is  no  direct  evidence  of  the  fact, 
although   there  are   circumstances  rendering   the 
fact  probable.    In  Timmings  v.  Timmings  (a),  a  case 
greatly  different  from  this  in  its  circumstances, — 
as  indeed  all  cases  of  this  description  must  neces- 
sarily differ— Lord  Stowell  expressed  himself  very 
strongly  as  to  the  necessity  of  the  husband  proving, 
(although  condonation  was  not  pleaded,)  that  he 
had  not  slept  with  his  wife  after  his  knowledge  of 
her  adultery.     (He  says,)  "  It  has  been  said  there 
is  no  condonation  of  this  fact  in  proof,  nor  any- 
thing to  shew  that  he  slept  with  her  on  the  night 
of  the  12th;  and  that  if  condonation  is  relied  upon 
it  should  be  put  in  plea,  for  that  it  is  not  incum* 
bent  upon  the  complaining  party  to  prove  there 
Was  no  condonation." 

"  To  this,"  (he  says,)  "  as  a  general  doctrine  I 
assent ;  but  I  think  in  this  case  where  it  is  alleged 
in  the  libel  that  she  did  not  leave  his  house  till  the 
13th,  it  is  necessary  the  complainant  should  shew, 
that  they  did  not  cohabit  on  the  12th  by  sleeping 

(a)  3  Hagg.  E.  R.  84. 
VOI..  III.  1 


1. 


114 


CASES   DETERMINED   IN    THE 


1842«      together  :  he  has  taken  an  onus  upon  him,  which, 
Apni  22nd.    in  ordinary  cases,  does  not  lie  on  the  complaining 
Dillon      party ;" — Now  in  the  present  case,  condonation  is 
iTll^c.      expressly  pleaded,  and  it  is  true,  that  in  this  case, 
on  the  9th  of  May,  Wilson  had  not  had  a  personal 
interview  with  Dr.  Dillon,  yet  alfthe  other  circum- 
stances being  well  known,  I  cannot  but  think,  that 
it  is  very  difficult  to  escape  from  one  or  other  of 
these  conclusions;  first, — that  Dr.  Dillon  did  not 
give  credit  to  the  story,  or  secondly,-— that  he  was 
very  reckless  whether,  he   continued  cohabitation 
with  her  or  not  after  the  adultery  was  known  to 
him, — the  latter,  perhaps,  is  the  most  probable. 
I  have  thought  it  my  duty  not  to  leave  this  point 
unnoticed.     The  principle  laid  down  by  Oughton, 
is  never  to  be  lost  sight  of,  at  the  same  time  acting 
on  what  was  said   by  Lord  Stowell  in  JElwes  v. 
JElwes,  I  am  not  disposed  in  the  present  case  to 
hold,  that  if  these  were  the  only  circumstances 
/  unfavourable  to  his  claim,  such  circumstances  stand- 
I    ing  alone  would  bar  the  husband  of  his  divorce. 
I  have  already  adverted  to  the  fact  of  Dr.  Dillon 
being  present  when  the  citation  was  served  upon 
his  wife,  which  appears  to  me  to  have  been  a  very 
unbecoming  proceeding;  then  with  regard  to  the 
two  interviews  with  the  wife  during  the  pendency 
of  the  suit,  I  have  great  doubts  whether  the  Court, 
had  these  facts  been  brought  to  its  notice  at  the 
time,    would  have  allowed  the  case   to  proceed  ; 
moreover,  all  explanation  as  to  these  visits  has  been 
refused.     I  looked  at  the  answers  of  Dr.  Dillon, 
to  see  if  he  has  given  any  explanation,  but  I  find 
that  he  has  refused  to  give  any  answer  with  regard 
to  these  interviews.     In  such  a  case  no  facts  ought 
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to  be  kept  from  the  knowledge  of  the  Court.     In       1842. 
former  times,  great  doubt  was  entertained  whether,    April  22nd. 
in  cases  of  this  nature,  even  the  solicitor  of  the       dIu^n 
party  could  refuse  to  disclose  confidential  com-       ^ 
munications. 

There  still  remains  a  further  point  of  no  small 
importance ;  there  has  been  no  action  at  common 
law:  not  only  is  the  alleged  adulterer  undiscovered, 
but  there  is  no  evidence  to  shew  that  any  attempt 
has  been  made  to  discover  him,  of  to  account  for 
the  extraordinary  darkness  of  the  case  in  this  par- 
ticular.    It  was  indeed  said  in  argument,  that  the 
poverty  of  the   husband  would  not  allow  of  the 
expense  of  such  proceedings ;  I  cannot  allow  such 
an  excuse.     Look  to  the  facts  of  the  case ;   here 
are  letters  giving  important  information,  and  those 
letters  are  withheld  from   the  Court,  and,  if  the 
story  be  true,  they  were  written  by  one  who  must 
have  known  all  the  facts ;  they  state  the  party  to 
be  the  son  of  a  solicitor,  the  number  of  his  resi- 
dence is  disclosed,  and  the  vicinity  of  the  house ; 
he  was  a  person  who  evidently  well  knew  the  inn 
at  Gadshill,  and  was  there  after  the  particular  oc- 
currence in  this  cause :  surely  this  individual  could 
have  been  traced.     Lord  Stowell,  in  the  case  of 
Ttmmings  v.  Timmings  (a),  commented  strongly  on 
withholding  evidence  of  this  kind  ;  the  present  case 
is  one  where  it  is  of  paramount  importance,  with 
reference  to  the  bona  fides  of  the  whole  case,  con- 
sidering that  identity  is  the  great  point  in  dispute, 
and  looking  to  the  absence  of  a  viva  voce  examina- 
tion, which,  in  such  a  case  as  the  present,  is  almost 


(a)  3  Hagg.  E,  R.  84. 
I   2 
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1842.      indispensable  to  the  discovery  of  the  truth.     In 
April  22nd.    ordinary  cases,  proceedings  at  common  law  are 
d^w      unnecessary, — indeed  they  are  often  of  no  advan- 
d*lum.      taSe  >  but  that  is  not  so  in  this  case,  where  the  iden- 
tity of  the  alleged  adulteress  as  the  wife  a*e-at-issue, 
in  such  a  case  a  vivd  voce  examination  becomes  of 
paramount  importance ;  it  is  quite  manifest  that  in 
a  case  of  contradictory  evidence,  the  confronting  the 
witnesses,  and  the  opportunity  of  cross-examination 
tend  to  throw  more  light  on  the  real  facts,  than 
can  possibly  be  done  by  written  examinations. 

Taking  then  the  whole  of  the  circumstances  into 
consideration ;  here  is  a  charge  of  adultery  on  one 
single  occasion,  preceded  by  no  one  fact  of  improper 
freedom,  or  even  of  acquaintance  tending  to  make 
it  probable,  proved  by  three  witnesses,  whose  ve- 
racity there  is  no  ground  to  deny,  but  whose  tes- 
timony is  corroborated  by  no  other  circumstances 
sufficient  to  establish  adultery,  and  opposed  by  the 
testimony  of  four  other  witnesses,  to  whom,  in 
equal  justice,  veracity  is  to  be  conceded.     As  far 
as  concerns  the  wife,  in  effect,  this  is  not  a  civil  but 
,  a  criminal  proceeding,  and,  if  there  be  any  doubt, 
1  she  is  entitled  to  the  benefit  of  it;  the  evidence 
perhaps  may  preponderate  in  favor  of  the  husband, 
but  I  cannot  say  that  it  is  free  from  reasonable 
doubt.     I  do  not,  however,  refuse  to  grant  the 
divorce  on  this  ground  alone,  but  looking  at  all 
the  circumstances  before  marriage,  the  neglect  of 
repeated  warnings  to  the  husband  after  the  mar- 
riage, indirect  from  the  absence  of  the  wife  from 
home,  direct  from  letters  written  to  the  husband, 
to  the  continued  and  unjustifiable  cohabitation  after 
the  alleged  discovery  of  the  adultery,  to  the  reck- 
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Iessness  shewn  by  the  husband  of  his  own  honor  in      1842. 
this  continued  cohabitation,  and  in  his  interviews    April  32nd. 
during  the  suit,  to  the  suppression  of  evidence,  and      DuZim 
the  absence  of  all  information  why  there  has  been      ££££ 
no  discovery  of  the  alleged  adulterer,  or  the  reason 
of  it  satisfactorily  accounted  for,  and  to  the  want  of 
proceedings  at  common  law,  I  think,  in  pronouncing 
for  a  divorce,  I  should  do  an  act  not  warranted  by 
the  legal  considerations  applicable  to  the  case,  and 
set  an  evil  example  of  granting  relief,  in  a  case  of 
great  doubt,  to  one,  whose  conduct  towards  his  wife 
tends  strongly  to  shew  that  he  has  no  just  claim  to 
relief. — I  dismiss  Mrs.  Dillon. 
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In  the  Goods  of  James  Byrd,  deceased.  1842* 

May  27th. 

James  Byrd  died  in  February  last ;  on  the  18th  Motion  for 
of  that  month,  intending  to  execute  his  will,  two  win  signed  by 
persons  in  his  presence  as  witnesses,  subscribed  their  a/L  the  wit. 
names  to  the  will,  and  the  deceased  then  placed  his  SmSw?* 
signature  to  the  will,  and  declared  it  to  be  his  will ;  J^^*6 
one  of  the   witnesses  then  suggested  that  there  ntring.iuiH 
should  be  seals;  upon  which,  seals  were  placed  by  the  agoing  by 

placed  seals 
opposite  to  their  names,  rytcttd. 
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1842.      the  witnesses  opposite  to  their  natoes,  and  after- 
May  27th.    wards  the  deceased  placed  a  seal  opposite  to  his 
inth^Goidsof  name. 

JaMSS  BYRD, 

Burnaby  prayed  probate,  submitting  that  there 
was  a  distinction  between  this  case  and  that  of 
Olding,  deceased,  (a)  in  which  the  deceased  signed 
his  name  after  the  witnesses,  there  being  the  further 
[act  of  sealing  by  the  witnesses,  which  might  be 
considered  a  re-attesting,  after  the  deceased  had 
signed  the  will  in  their  presence. 

Sir  Herbert  Jenner  Fust. 
There  appears  to  me  to  be  no  real  distinction 
between  the  two  cases.  My  opinion  is,  that  the 
witnesses  should  subscribe  the  will  after  the  testator 
has  sighed  it.  I  must  reject  the  motion ;  the  parties, 
if  they  please,  may  propound  the  paper. 

(a)  Olding,  deceased,  2  Cart  965. 


1842. 


May  27jh. 
Motion  for 


In  the  Goods  of  Edward  Colman,  deceased. 


probTeofa  Edward  Colman  died  at  Naples,  on  the  2nd  of 
will  signed  by   April,  1842.     On  the  25th  of  March,  the  deceased 

the  deceased  .  .  . 

in  the  presence  being  ill  in  bed,  two  persons  were  called  into  his 
nesses,but  bed-room  for  the  purpose  of  seeing  him  sign  his 
them  b  an  It-  will,  and  to  attest  its  execution ;  the  deceased  then 
&£!!&«  sig»ed  th*  will>  in  the  presence  of  those  two  per- 
do^f°butnfn  sons*  kut  being  apparently  exhausted  by  the  effort, 
«ch  a i  situation  the  witnesses  retired  into  an  adjoining  room,  which 
ceased  could     communicated  with  the  bed-room  by  folding  doors, 

not  see  them, 
rejected. 
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each  of  the  width  of  about  eighteen  inches,  and      18*2» 
which  were  open  at  the  time,  being  tied  bapk  by     May  27th. 
strings,  and  the  witnesses  there  subscribed  their  intheTiSoodtoC 
names  to  the  will  on  a  table,  which  was  so  situated,     coin**, 

I  that  it  was  impossible  for  the  deceased  to  have  seen 

1  them. 

Addams  prayed  probate. 

Sir  Herbert  Jenner  Fust. 
I  know  of  no  case  which  would  authorize  the 
Court  to  hold  that  this  will  was  attested  and  sub- 
scribed by  the  witnesses  in  the  presence  of  the  de- 
ceased ;  had  the  deceased  been  in  such  a  situation 
that  he  might  have  seen  the  witnesses  subscribe 
their  names,  it  might  have  been  held  to  have 
been  done  constructively  in  his  presence,  as  in  the 
case  where  a  lady  sat  in  her  carriage,  whilst  the 
will  was  attested  in  a  solicitor's  office,  in  which 
she  might  have  seen  the  witnesses  (a)  sign  their 
names.  Here  it  was  impossible  for  the  deceased  to 
see  the  witnesses.     I  reject  the  motion. 

(a)  Canon  v.  Dade,  1  Br.  C.  C.  98.    ' 


1842. 
Rendall  against  Kendall. — 

^  May  27th. 

This  was  a  business  of  proving  the  last  will  and  ^Sti^f 
testament  of  Simon  Rendall,  deceased.   The  solicitor  I^S&S 

conclusion  of 
a  cause,  for 
the  purpose  of  releasing  and  re-examining  the  solicitor  who  drew  the  will  propounded,  and  who, 
upon  his  cross- culmination  as  a  witness  in  support  of  the  will,  had  admitted  that  he  retained 
the  proctor  in  the  cause,  and  was  responsible  to  him  for  the  costs,  grounded  on  an  affidavit  of 
the  witness    that  he  had  not  seen  the  depositions,  rejected. 
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1842. 

May  27th. 

RxNDALL 

against 
Kendall. 


who  drew  the  will,  having  been  examined  as  a 
witness  in  support  of  the  will,  admitted,  on  cross- 
examination,  that  he  had  retained  the  proctor  in 
the  cause  and  was  responsible  to  him  for  the  costs; 
publication  of  the  evidence  had  passed. 

Addams  and  Bay  ford  prayed  the  Court  to  rescind 
the  conclusion  of  the  cause,  and  to  permit  the  wit- 
ness to  bring  in  a  release  and  be  re-examined, 
upon  his  affidavit  that  he  had  not  seen  any  portion 
of  the  evidence ;  they  submitted  that  the  applica- 
tion so  supported  was  in  effect  the  same  as  if  made 
before  publication,  and  was  therefore  distinguish- 
able from  the  case  of  Godrich  v.  Jones  (a). 

The  Queen's  Advocate  and  Jenner  contra. 

Sir  Herbert  Jenner  Fust. 
The  Court  gave  notice  in  a  late  case  (a)  that 
under  circumstances  like  the  present,  it  would  not 
permit  a  witness  to  be  re-examined.  Publication 
of  the  evidence  has  passed,  and  the  proctor  has  seen 
the  depositions  of  the  witnesses,  and  he  must  have 
been  aware  of  the  rule  of  the  Court,  and  of  the  in- 
competency of  the  witness ;  I  do  not  think  that  the 
circumstances  of  the  case  are  such  as  should  induce 
the  Court  to  depart  from  the  rute  laid  down ;  it 
appears  that  the  proctor,  upon  reading  the  depo- 
sitions, discovered  that  the  witness,  Mr.  Mogg,  had 
admitted  his  responsibility  for  the  costs,  upon  which 
he  wrote  to  Mr.  Mogg,  desiring  him  not  to  look  at 
the  depositions,  I  dare  say  Mr.  Mogg  could  swear 
that  he  has  not  read  any  part  of  the  depositions, 
and  that  he  gave  his  evidence  without  reference  to 
(a)  Godrich  v.  Jones,  4»Curt.  630. 
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his  responsibility,  I  have  no  doubt  he  did  depose       1841* 
without  reference  to  his  responsibilty,  and  probably     May  27th. 
many  witnesses  whose  testimony  has  been  excepted      r^Ii* 
to  on  the  ground  of  interest,  gave  their  evidence .    rJEJIS* 
without  reference  to  their  responsibiliy ;   but  the  1 
Court  cannot  act  upon  such  a  supposition, 

I  see  no  ground  for  departing  from  the  rule  laid 
down. 


Soar  against  Dolman. 


In  the  goods  of  Charles  Nicholas  Rippin, 
deceased. 

Motion. 


1842. 

June  6th. 


In  this  case  probate  of  the  will  of  C.  N.  Rippin  A*J*!°f  eijif- 
had  passed  on  motion  (see  Vol.  2,  p.  333),  with  a  containing 
legacy  to  Sarah  Soar  in  blank — the  legacy  had  th^^ot  fifty 
been  originally  fifty  pounds,   whicfi  the  testator  SSh^uenUy # 
had  altered  into   thirty,   and   the  alteration   not  ^^"^ 
having  been  attested,  the  Court  considering  that  eraJ?*£SjJ 
parol  evidence  could  not  be  admitted,  to  shew  what  mbstitated  the 
the  original  word  was,  directed  probate  to  pass  in  The  alteration 
blank.     It  having  since  been  held,  by  the  Judicial  ^L^Tpgrobiue 
Committee  of  the  Privy  Council,  in  the  case  of  EJjb? 
Brooke  v.  Kent,  (a)  that  where  a  testator,  intend-  "0T^£Py 
ing  to  revoke  a  legacy,  by  substituting  a  different        — 

(a)  See  in  the  Goods  of  Brooke,  deceased,  voL  2,  p.  344  (ft).     The  formerly 
allegation  propounding  the  will  was  admitted  by  the  Judicial  Com*  ^£2-333 
mittee  on  the  1st  of  July,  1841,  reversing  the  decision  of  the  Preroga- 
tive Court.  _ 
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I8*2*       sum  to  that  originally  given,  and  such  substituted 

junejth.     8um  i8  noj  effectually  given,  the  original  legacy  is 

soar        not  revoked,  and  that  evidence  is  admissible  to  shew 

Dolman,     what  was  the  original  legacy ;  a  decree  was  now  taken 

out  on  behalf  of  Sarah  Soar,  the  legatee,  calling 

upon  the  executors  to  bring  in  the  probate,  and 

shew  cause  why  the  original  sum  should  not  be 

inserted — the  executors    by    proxy   authorised  a 

proctor  to  appear  for  them,  and  consent  to  the 

legacy  being  inserted. 

Haggard  prayed  the  Court  to  direct  the  word 
"  fifty"  to  be  inserted  in  the  probate. 

Sir  Herbert  Jenner  Fust. 

When  this  case  came  before  the  Court  on  a 
former  occasion,  the  Court  was  of  opinion  that  as 
the  original  word  was  entirely  erased,  evidence 
aliunde  was  not  admissible  to  shew  what  the  word 
was.  The  Judicial  Committee  of  the  Privy  Coun- 
cil, having  subsequently  held,  in  the  case  of  Brooke 
v.  Kent,  that  in  such  a  case  evidence  may  be 
admitted  aliunde,  and  the  Court  has  now  no  diffi- 
culty in  directing  the  word  fifty  to  be  inserted 
in  the  probate.  There  can  be  no  doubt  that 
the  sum  was  originally  fifty ;  and  although  it  woqld 
have  been  more  satisfactory,  if  the  case  had  been 
brought  before  the  /Court  by  allegation,  still  as  the 
sum  is  so  small,  and  the  executors  are  consenting, 
it  is  unnecessary  to  put  the  parties  to  the  expense 
of  propounding  the  will. 

Let  probate  pass  with  the  word  "  fifty"  inserted. 
I  should  have  considerable  difficulty  in  directing 
the  will  itself  to  be  altered. 
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In  the  Goods  of  Priscilla  Deichbjan,  Widow, 
deceased. 

June  6th. 

Priscilla  Deichman,  widow,  died  on  the  4th  of  f^SSiAm 
June,  1826,  she  left  a  will,  of  which  John  Puckett  ■■«.«■■' 
and  John  Inman  the  two  executors,  took  probate  "ill,  and  « in 
shortly  after  the  death  of  the  testatrix.  John  In-  death  of  either 
man,  the  survivor,  died  on  the  13th  of  January  lowered  the" 
last,  intestate,  leaving  part  of  the  effects  of  the  X^^d. 
deceased  unadministered.  therethouid 

The  deceased  by  her  will  directed,  "  also  should  continue  to  be 

two  executor*, 

one  executor  die,  the  survivor  to  choose  another  to  Upon  the 
the  best  of  his  judgment,  and  so  to  continue  to  the  B?appointed 
true  intent  and  meaning  of  two  executors, "  and  by  £* £**&£'' 
indenture  dated  the  7th  of  January,   1834,  John  ^f^"1 
Inman,  the  surviving  executor,  after  reciting  that  during  the  life- 
the  said  John  Puckett  had  departed  this  life,  "  did     H#w,that 
nominate,  substitute,  constitute,  and  appoint  John  pan  to  afand 
George  Puckett  to  be  an  executor  of  the  said  will,  i^Jpokt  Sf ' 
in  the  room,  place,  and  stead  of  the  said  John  J^J x£*°* 
Puckett,  deceased,  to  act  in  conjunction  with  the  him- 
said  John  Inman."    John  George  Puckett,  however, 
never  applied  for  probate  in  the  lifetime  of  John 
Inman,  and  it  being  doubtful,  whether  he  could 
now  take  probate,  he  having  been  appointed  to  act 
in  conjunction  with  John  Inman. 

Addams  prayed  administration  with  will 
annexed,  to  Priscilla  Marshall,  the  surviving 
residuary  legatee  for  life  named  in  the  will;  she 
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18*2.      did    not,     however,    oppose    probate    passing   to 

June  6th.       J.  G.  Puckett. 

In  the  Goods  of 

dewud. '  Sir  Herbert  Jenner  Fust. 

The  object  of  the  deceased  was,  that  there  should 
be  two  executors  of  her  will,  and  it  appears  to  me 
that  this  party  may  have  the  probate. 

The  testatrix  died  in  June,  1826,  she  appointed 
two  executors,  who  are  now  dead,  the  survivor. died 
in  January  last,  intestate,  but  in  his  lifetime 
appointed  J.  G.  Puckett  to  act  as  executor  with  him 
under  a  power  given  by  the  will,  the  party  appointed 
did  not  take  probate,  he  now  applies  for  probate, 
and  there  appears  to  me  in  principle  to  be  no 
difference  between  this  appointment  and  that  of 
two  executors  by  a  testator,  and  where  one  does  not 
prove  in  the  lifetime  of  the  other.  There  was  a 
case  somewhat  similar  at  the  Rolls,  in  1825  (a),  in 
which  it  was  said  that  the  party  appointed  was  not 
an  executor,  but  a  trustee  only,  but  there  is  a 
material  distinction  between  that  case  and  the 
present,  there  the  deceased  had  appointed  five 
trustees  for  certain  purposes,  and  gave  a  power  to 
appoint  others,  that  there  should  be  always  five 
executors ;  the  object  then  was  that  there  should  be 
always  five  trustees,  and  the  Master  of  the  Rolls 
thought  the  deceased  meant  to  continue  the  trustees 
perpetually,  and  not  the  executors,  that  the  word 
executors  had  been  used  by  mistake :  here  there 
are  no  trustees  except  as  executors ;  I  think  that 
Mr.  Puckett  may  take  probate  and  appoint  another 
to  act  with  him. 

(a)  Frances  Aahton,  deceased. 
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Mackenzie  against  Yeo.  1842* 

June  6th. 

George  Acland  Barbor,  Esq.,  of  Fremington,  in  Jj^lSSi 
the  county  of  Devon,  died  on  the  7th  of  July,  1839,  although  <w«i 
a  bachelor,  being  seised  of  real  estate  of  about  major,  *  not 
4,000/.  per  annum,  incumbered  in  his  lifetime  by  a  mp^t  VLta- 
jointure  and  by  mortgages,  and  further  by  annuities  pjpj^ff* 
and  legacies  bequeathed  by  his  will,  in  the  whole  ^J^y  «*• 
to  the  extent  of  1,900/.  per  annum;  he  was  pos-  attested, where 
sessed  of  personal  property  of  about  4,000/.     He  admfoicdw 
left  a  will,  which  had  been  prepared  for  him  by  Sn^to068 
his  confidential  solicitor,  dated  the  15th  of  October,  ^he^the  ™. 
1830,   and  duly  executed  and  attested.     On  the  babiiities/the 

1  •  J  case  incline 

27th  of  August,  1839,  probate  of  this  will   was  againettbe 
granted  to  Dr.  W.  A.  Yeo,  the  sole  executor  named  an  instrument. 
therein.     In  the  month  of  December,   1839,  the  teetamtnury  * 
executor  was  formally  required  to  take  probate  of  pJSSuce?by  a 
a  paper,  of  the  existence  of  which  he  had  been  ^J^J?^. 
informed  on  the  26th  of  November,  1839;  it  was  u  purported'* 

be  signed  b  y 

dated  the  6th  of  July,  1838,  and  purported  to  be  a  theteitator 
codicil  to  the  will  of  the  testator,  and  to  be  executed  attested  by  two 
by  him,  and  attested  by  two  witnesses.     By  this  3^JJ^,2J 
paper  a  legacy  of  5,000/.  was  given  to  a  Miss  Ann  £^  a^7 
Melton.     The  paper   was  entirely   in   the  hand-  ?f  *•  p*p«* 

in  question, 

writing  of  the  legatee,  with  the  exception  of  the  married  the 
signatures  of  the  testator  and  of  the  witnesses,  and  evidence  of  * 
of  the  two  first  words  of  the  paper,  which  were  n^wh'oie* 
alleged  to  be  in  the  handwriting  of  the  testator,  J-™*  "*£■" 
The  executor  having  refused  to  take  probate  of  this  ^impeached, 

w  *  entirely  sup* 

ported  the 
factam  of  the  paper :  Held,  that  his  sole  testimony  could  not  sustain  the  paper,  there  being  no 
circustances  leading  up  to  the  probability  of  the  transaction,  and  there  being,  on  the  contrary, 
various  facts  and  circumstances  from  which  the  Court  drew  a  conclusion  unfavourable  to  its 
legal  validity. 
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1842.  paper,  it  was  propounded  on  behalf  of  the  legatee, 
jane  6th.  who  had  theu  lately  intermarried  with  Mr.  Thomas 
M*^*i&    D.  Mackenzie,  one  of  the  attesting  witnesses  to  the 

The  first  plea  was  a  common  condidit  given  in 
by  Mrs.  Mackenzie;-  it  pleaded  the  signature, 
"  G.  A.  Barbor,"  and  the  two  first  words  of  the 
paper  propounded  to  be  of  the  proper  handwriting 
of  the  testator. 

The  answers  of  the  execntor  hating  been  taken, 
a  responsive  allegation  was  given  in  pleading,  in  the 

First  Article,  the  amount  of  the  property  of  the 
deceased. 

Second.  The  notoriety  of  his  death,  and  actual 
knowledge  df  the  fact  by  Mr.  and  Mrs.  Mackenzie 
in  July,  1839. 

Third.  The  employment  of  Mr.  W.  Law,  and 
subsequently  of  Mr.  T.  H.  Law,  as  the  confidential 
solicitors  of  the  deceased,  the  ignorance  of  the 
deceased  of  legal  business  and  phraseology. 

Fourth.     The  will  of  the  deceased. 

Fifth.  The  existence  of  an  illicit  connection 
between  the  deceased  and  a  Miss  S.,  and  the  birth 
of  a  child ;  the  great  affection  of  the  deceased  for 
Miss  S.  and  this  child,  and  the  settlement  of  200/. 
per  annum  on  the  former  secured  by  a  bond. 

Seventh.  An  illicit  connection  between  the  de- 
ceased and  Mrs.  -Mackenzie,  then  Ann  Melton, 
which  commenced  in  1834. 

Eighth.  That  such  connection  entirely  ceased 
on  the  22nd  of  June,  1838. 

Ninth.  That  during  the  period  of  such  last- 
mentioned  connection,  T.  D.  Mackenzie  was  con- 
stantly in  the  company  of  Ann  Melton. 
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Tenth.    That  in  May,  1838,  T.  D.  Mackenzie       1842, 
wrote  two  letters  to  the  deceased  on  the  subject  of     June  6th. 
this  connection.  Macmwu* 

Eleventh.    That  during  the  absence  of  Mr.  Barbor       a^£? 
from  Fremington,  T.  D.  Mackenzie  stated  publicly 
the   fact  of  such  connection,  and  uttered   violent 
threats  against  Mr.  Barbor  on  account  of  it. 

Thirteenth.  Directions  by  Mr.  Barbor  to  T.  H. 
Law  to  prepare  a  bond,  securing  an  annuity  of  60/. 
to  Ann  Melton. 

Fourteenth.  That  Mr.  Barbor  subsequently  di- 
rected the  bond  to  be  increased,  by  making  the 
annuity  100/.,  stating  however  to  T.  H.  Law,  that 
Ann  Melton  had  promised  only  to  take  80/.  per 
annum. 

Fifteenth.  Repeated  declarations  by  the  de- 
ceased that  he  should  do  nothing  more  for  Ann 
Melton. 

Seventeenth.  That  the  deceased  never  mentioned 
to  his  confidential  advisers  or  intimate  friends,  that 
he  had  executed  such  a  paper  as  the  codicil  pro- 
pounded. 

Eighteenth.  The  marriage  of  Ann  Melton  with 
T.  D.  Mackenzie  in  August,  1838,  and  advances  of 
money  made  to  her  by  the  deceased.  An  ap- 
plication made  by  Mr.  and  Mrs.  Mackenzie  to 
T.  H.  Law,  for  payment  of  the  first  half-yearly 
amount  of  the  annuity,  and  a  statement  by  the 
deceased  to  T.  H.  Law  that  he  had  already  paid  it 
by  such  advances,  and  a  refusal  by  Mr.  and  Mrs. 
Mackenzie,  communicated  to  T.  H.  Law,  through 
Mr.  Gribble,  a  Solicitor,  to  allow  the  sums  advanced, 
to  be  considered  as  payments  of  what  was  due  on 
the  bond. 


must 
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1842.  Nineteenth.     Ad  interview  between  the  deceased 

June  6th.  and  Mr.  T.  H.  Law,  as  his  Solicitor,  with  Mr. 
Mact^zie  Gribble,  od  the  subject  of  the  advances  and  pay- 
ment of  the  annuity,  and  a  statement  on  that  oc- 
casion that  the  advances  had  been  made  in  respect 
of  the  annuity,  and  that  the  annuity  was  to  be  80/., 
not  1001. 

Twentieth.  A  demand  made  by  Mr.  Gribble  for 
the  payment  of  the  whole  of  the  first  half-year's  an- 
nuity without  any  deduction  whatever,  and  a  refusal 
to  allow  the  advances  to  be  taken  as  payments* 
Great  displeasure  evinced  by  the  deceased  at  the 
conduct  of  the  Mackenzies,  and  the  following 
letter,  by  his  desire,  written  by  T.  H.  Law  to  Mr. 
Gribble. 

12  th  January,  1839. 
"Dear  Sir, 

"  You  will  no  doubt  recollect  the  statement  of 
Mr.  Barbor,  made  to  you  on  the  subject  of  the 
Mackenzie's  annuity  ;  namely,  that  it  should  be 
nominally  100/.,  but  in  reality  that  only  80/.,  should 
be  paid  or  demanded,  and  that  he  had  paid  60/. 
on  account  of  the  first  year's  annuity.  I  have  there- 
fore to  request  that  you  will  inform  me,  whether 
your  client  really  means  to  require  that  the  annuity 
shall  be  paid  at  the  rate  of  100/.,  and  to  deny  that 
the  60/.  have  been  paid  on  account. 

(Signed)     "T.  H.  Law." 
(Addressed)     "  W.  Gribble,  Esq." 

That  on  the  same  day,  Mr.  Gribble,  Junr., 
called  and  stated,  that  the  100/.  per  annum  would 
be  demanded,  and  that  no  part  of  the  60/.  would 
be  allowed,   as  payment  on  account;   and  that 
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gainst 
fEO. 


thereupon  T.  H.  Law  paid  50/.  for  the.  first  half-year       18*2. 
of  the  annuity.  J*«*  6th. 

Twenty-second.     Extreme  anger  of  the  deceased     Macknxm 
on  account  of  the  enforcement  of  this  demand,  and 
repeated  declarations  to  the  effect  that  the  conduct 
of  Mr.  and  Mrs.  Mackenzie  had  been  fraudulent 
and  dishonest. 

Twenty-sixth.  A  visit  by  Gribble  to  T.  H.  Law, 
in  the  latter  part  of  August,  1839,  an  inquiry 
whether  Mrs.  Mackenzie's  name  was  mentioned  in 
the  will  of  the  deceased,  and  no  mention  made 
by  Gribble  of  this  codicil  at  that  interview. 

Twenty-eighth.  An  application,  on  the  25th  of 
November,  1839,  by  Gribble  to  T.  H.  Law,  to  shew 
him  the  will  of  the  deceased,  and  an  inquiry 
whether  there  was  any  codicil  to  it,  and  the  then 
communication  of  the  fact  of  the  paper  bequeathing 
the  5000Z.  to  Mrs.  Mackenzie. 

Twenty-ninth.  A  formal  letter,  written  by  Grib- 
ble to  Law,  on  the  9th  of  December,  1839,  by  the 
desire  of  the  latter,  announcing  the  existence  of 
the  codicil,  and  requiring  the  executor  to  take 
probate  of  it. 

The  concluding  Articles  related  to  the  hand- 
writing of  the  deceased,  and  exhibited  several 
genuine  signatures  of  his. 

An  allegation  in  reply,  pleaded 

Third  Article,  that  Mr.  and  Mrs.  Mackenzie 
did  not  hear  of  the  death  of  Mr.  Barbor,  until  the 
27  th  of  July,  1839  ;  and  pleading  a  letter  of  the  2nd 
of  August,  written  by  Mrs.  Mackeuzie  to  Mr.  Grib- 
ble, communicating  to  him  the  fact  of  her  having 
this  codicil  in  her  possession,  and  requesting  his 
advice  in  the  matter. 

VOL.  III.  k 
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1842.  Fifth.    Mr.  Gribble's  answer  to  this  letter. 

jUne  eth.         Twelfth.     Pleaded  the  handwriting  of  Mr.  Mac- 
kenzie as  the  witness  to  the  asserted  codicil. 


Mackenzie 

against 

Yeo. 


The  Queen'*  Advocate  and  Addams  in  support  of 
the  paper. 

Haggard  and  Jenner,  contrh. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
Mr.  G.  A.  Barbor  died  on  the  7th  of  July,  1839 ; 
he  was  unmarried  ;  his  father  was  dead ;  his  near- 
est relation  was  Dr.  Yeo,  for  whom  he  appears  to 
have  entertained  considerable  regard  and  affection. 
The  personal  property  of  the  deceased  is  about 
4000/.,  and  he  also  appears  to  have  been  possessed 
of  real  property  of  about  4000/.  per  annum,  but  this 
must  be  considered  as  incumbered  to  nearly  one- 
half  of  its  annual  value.  The  deceased  made  a  will 
in  1830 ;  by  it  he  has  given  a  considerable  amount 
in  legacies  to  various  persons,  all  charged  on  his 
real  estate ;  amongst  others,  is  an  annuity  or  rent- 
charge  of  300/.,  to  a  Miss  S.,  in  addition  to  an 
annuity  of  200/.  previously  secured  to  her  by  a 
bond ;  he  has  also  given  to  his  (natural)  child 
3000/.  for  her  sole  and  separate  use ;  and  has 
bequeathed  other  legacies,  and  amongst  others, 
3000/.  to  his  executor ;  he  has  charged  all  these 
incumbrances  and  his  debts  on  his  real  estate,  and 
has  devised  the  residue  of  his  real  estate  to  his  cousin 
Dr.  Yeo,  his  heirs  and  assigns ;  but,  in  case  he 
shall  depart  this  life  without  issue,  then  to  his 
(Dr.  Yeo's)  brother,  his  heirs  and  assigns ;  and  he 
gives  his  personal  estate  to  Dr.  Yeo  absolutely,  and 


atn*t 
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appoints  him  sole  executor.     This  will  was  executed       16A29 
by  the  deceased  on  the  15th  of  October,  1830,  in     *«•«*. 
the  presence  of  Mr.  Law,  his  confidential  solicitor,     NAcumn 
and  of  two  other  witnesses,  and  probate  of  it  was        y 
granted  to  Dr,  Yeo,  as  the  sole  executor,  six  weeks 
after  the  death  of  Mr.  Barbor,  and  this  probate  has 
remained  unquestioned,  in  any  way,  until  the  month 
of  December,  1839,  when  an  asserted  codicil  was 
produced,  and  the  executor  called  on  to  take  pro- 
bate of  it ; — the  deceased  having,  as  I  have  before 
stated,  died  on  the  7th  of  July,  1839.    This  codicil 
purports  to  have  been  executed  by  the  deceased  on 
the  6th  of  July,   1838,  just  one  year  before  his 
death ;  it  is  as  follows : 

"  This  is  to  certify,  that  I,  George  Acland  Barbor, 
of  Fremington,  in  the  county  of  Devon,  Esq.,  do 
give  and  bequeath  to  Ann  Melton,  of  Barnstable, 
in  the  County  of  Devon,  spinster,  the  sum  of  five 
thousand  pounds,  of  good  and  lawful  money  of  Great 
Britain,  in  consideration  of  injuries  and  sufferings 
sustained  by  her,  through  certain  false  and  calumnious 
reports  caused  by  me.  The  same  to  be  paid  to  the  said 
Ann  Melton,  within  six  months  after  my  death, 
should  she  survive  me ;  but  should  the  said  Ann 
Melton  die  before  me,  then  this  shall  be  of  none 
effect.  And  I  fully  authorize  and  command  my 
heirs,  executors,  and  administrators,  each  and  every 
of  them,  to  receive  and  view  this  in  every  respect 
as  a  codicil  to  my  last  will  and  testament,  and  dis- 
charge it  accordingly/' 

(Signed)  "G.A.  Barbor." 
(Attestation)     "  Signed  by  the  said  George  Acland 
Barbor,  this  6th  day  of  July,  1838,  in  the  pre- 
sence of    T.  D.  Mackenzie.     George  Lake." 
k  2 
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1842.  The  body  of  this  paper  is  in  the  handwriting  of 

June  eth.     Ann  Melton,  with  the  exception  of  the  two  first 
MaT^zii    words,   which    are   pleaded  to  be  in  the  hand- 

Tw."  writing  of  the  deceased,  the  signature  is  also 
pleaded  to  be  that  of  Mr.  Barbor,  and  being  so 
signed,  in  the  presence  of  two  witnesses,  it  would 
be  entitled  to  probate.  Assuming  all  this  to  be  so. 
It  has  happened,  that  one  of  the  two  attesting 
witnesses  has  since  become,  and  is  now  the  husband 
of  Ann  Melton,  and  consequently,  as  this  sum  is  not 
given  to  her  for  her  separate  use,  this  person  has  the 
presumptive  interest  in  it  in  himself,  and  if  this  paper 
shall  prove  to  be  a  good  and  valid  codicil,  T.  D. 
Mackenzie  will  be  entitled  to  this  sum  of  5000/. 
I  mention  this  circumstance,  because  an  objection  (a) 
on  the  ground  of  interest,  has,  in  a  former  stage 
of  this  cause,  been  taken  to  the  evidence  of  T.  D. 
Mackenzie,  and  his  deposition  has  been  rejected,  he 
is  not  now  a  competent  witness  to  prove  the 
execution  of  this  paper,  however  competent  he  may 
have  been  at  the  time  of  its  execution  ;  this  circum- 
stance, however,  would  not,  standing  alone,  have  the 
effect  of  preventing  this  paper  operating  as  a  valid 
codicil.  The  Court  directed  Mr.  Mackenzie's 
deposition  to  be  sealed  up,  and  accordingly,  it  has 
been  sealed  up,  and  has  not  been  seen.  The 
Examiner  was  bound  to  take  the  examination  of 
this  person,  indeed  I  think,  that  in  the  first  instance, 
his  examination  was  properly  taken,  although  it 
has  since,  as  properly,  been  rejected  as  evidence  in 
the  cause.  It  therefore  now  turns  out,  that  there 
is  only  one  witness  to  prove  the  execution  of  this 

(a)  See  Mackenrie  v.  Yeo,  2  Cart.  509. 
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codicil ;    there  were  four  persons  present  at  its       1842. 

execution,  namely,  the  deceased  Mr.  Barbor,  Ann     June  6th. 
Melton,  the  legatee,  T. '  D.  Mackenzie,  now  her    m^»i 
husband,  and  G.  Lake  the  other  attesting  witness  ;       *$^ 
there  is  no  other  person  who  can  be  produced  as  a 
witness  to  prove  the  execution  of  this  paper ; — true 
it  is,  that  in  a  subsequent  allegation  given  in  0>y 
Mr.  and  Mrs.  Mackenzie,  the  handwriting  of  Mr. 
Mackenzie  has  been  pleaded  and  witnesses  have  been 
examined  to  prove  it    The  names  of  two  persons 
are  subscribed  as  witnesses  to  the  instrument,  but, 
independent  of  Lake,  no  person  can  be  examined 
as  to  its  execution,  and,  under  these  circumstances, 
its  validity  depends  on  the  sole  testimony  of  Lake, 
who  is  described  as  a  witness  omni  suspicione  major. 
Although  perhaps  not  necessary,  yet,  no  doubt  being 
advised  to  do  so,  the  parties  have  pleaded  the  hand- 
writing of  the  deceased,  and  have  supported  this  plea 
by  the  testimony  of  several  witnesses. 

I  have  already  stated,  that  probate  of  the  will  of 
the  deceased  was  extracted  by  Dr.  Yeo  in  August, 
1839,  and  this  codicil  was  not  produced  either  to  Dr. 
Yeo  or  to  his  legal  adviser  until  November,  1839, — 
three  months  after  the  probate  had  been  obtained  ; 
however,  this  circumstance  is  not  to  be  viewed  to  the 
full  extent  of  a  keeping  back,  a  non-asserting  of  this 
paper,  for  although  it  was  not  produced,  it  does  ap- 
pear, that  on  the  2nd  of  August,  1839,  Mrs.  Mac- 
kenzie, then  Mi6s  Melton,  wrote  a  letter  to  Mr. 
Gribble,  her  solicitor,  in  which  she  requests  him  to 
inquire  whether  any  mention  had  been  made  of  a 
codicil  to  the  will  of  Mr.  Barbor,  which  was  in 
her  possession  at  that  time ;  this  letter  produces  an 
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1842.  answer  from  Mr.  Gribble,  bearing  the  post-mark  of 
June  6th.  the  3rd  of  August,  1839  ;  therefore,  there  can  be 
Mao»hi    no  doubt  of  this,  that  Mrs.  Mackenzie  did  communi- 

TiT  cate  to  Mr.  Gribble  the  fact  that  she  had  such  a  paper 
in  her  possession,  and  directed  him  to  make  an 
assertion  of  that  codicil ;  and  it  further  appears, 
that  the  knowledge  of  Mr.  Barbor's  death  did 
not  reach  her  until  about  that  time.  This  fact  does 
away  with  any  prejudice  which  would  otherwise 
arise  from  Mrs.  Mackenzie  not  having  previously 
mentioned  this  codicil ;  still,  however,  Dr.  Yeo,  up 
to  the  end  of  November,  had  no  knowledge  that 
such  a  paper  was  in  existence ;  that  appears  on  the 
evidence  and  letter  of  Mr.  Gribble,  who,  it  seems, 
thought  it  prudent  to  keep  back  the  codioil,  in 
order,  first,  to  make  inquiry  whether  any  mention 
had  been  made  of  this  codicil  in  the  will  of  the  tes- 
tator, of  the  date  of  which  he  was  ignorant  at  the 
time.  After  the  lapse  of  a  fortnight,  about  the  17th 
or  20th  of  August,  Gribble  saw  T.  H.  Law,  and 
inquired  of  him,  not  whether  there  was  any  men- 
tion of  this  codicil  in  the  will,  but  whether  any 
mention  was  made  of  Mrs.  Mackenzie's  name  in 
the  will.  Under  these  circumstances,  I  think  the 
responsive  plea  of  Dr.  Yeo  is  quite  justifiable : 
until  the  latter  end  of  November,  he  did  not 
even  know  of  the  existence  of  this  codicil,  for 
although  it  is  true,  that  on  the  23rd  of  November, 
1839,  a  letter,  containing  a  copy  of  the  codicil,  was 
sent  by  Mrs.  Mackenzie  to  Mr.  Gribble,  it  was  not 
until  two  days  after  that  letter,  that  any  mention 
of  this  codicil  was  made  by  Gribble  to  T.  H.  Law. 
The  evidence  proves  this  : — Gribble  says  "  he  asked 
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Law  what  was  the  date  of  the  will  of  Mr.  Barbor ;"      1842« 
Law  replied,  "  It  was  made  about  eight  years  be-     Jttneed>- 
fore  ;"  Gribble  told  him  "  there  was  a  codicil,  and    Mack*™ 
that  Mrs.  Mackenzie  had  it ;"  whereupon  Law  re-      Ti>. 
quested  that  any   communication  on  the  subject 
should  be  made  in  writing. 

T.  H.  Law,  in  his  deposition  says,  "  On  the  25th 
of  November,  1839,  Gribble  called  on  me;  he 
asked,  '  if  there  was  any  codicil  to  Mr.  Barbor's 
will;9  I  told  him,  ( I  never  knew  or  heard  of  any 
codicil;'  he  told  me,  'there  was  a  codicil;'  I  ex- 
pressed my  surprise,  and  said,  '  that  as  the  matter 
had  assumed  a  serious  aspect,  the  communication 
of  such  fact  should  be  made  in  writing/"  The 
truth  is,  that  at  this  interview  no  communication 
was  made  of  the  contents  of  the  codicil ;  it  was  only 
by  means  of  an  application  made  by  Law  through 
his  town-agent,  that  the  contents  of  this  codicil  be- 
came .known  to  him,  the  agent  having  procured 
the  information  through  his  proctor.  Unquestion- 
ably, a  codicil  of  this  description  must  have  made 
a  considerable  impression  on  the  minds  of  Dr.  Yea 
and  of  Mr.  T.  H.  Law,  the  fact  of  the  testator 
giving  so  large  a  sum  as  5,000/.  to  this  lady,  and 
that,  too,  at  so  late  a  period  of  his  life,  must  have 
excited  great  astonishment. 

The  witnesses  to  the  codicil  were  found  to  be 
Mr.  Mackenzie,  the  present  husband  of  the  party 
benefitted,  and  G.  Lake,  who,  on  inquiry  being 
made  for  him,  is  found  to  be  residing  at  Exeter. 
Application  is  made  to  Lake,  who  gave  information 
to  the  effect  stated  in  his  deposition, — to  which  the 
Court  will  presently  refer. 
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1842.  Now  it  lias  been  admitted,  that  Dr.  Yeo  was 

June  6th.  justified  in  making  these  inquiries  of  Lake  in  the 
Ma~^7n*u  fir**  instance,  but  it  is  said,  that  he  ought  to  have 
T^T  been  ^tistied  with  the  result  of  them,  and  perhaps, 
if  that  had  been  the  whole  of  the  case,  he  would 
have  been;  but  I  cannot  say,  that  the  mode  in 
which  Dr.  Yeo  and  Mr.  Law  acquired  their  know- 
ledge and  information,  as  to  the  existence  of  this 
codicil,  were  of  such  a  nature,  as  bound  them  to 
assume  that  it  was  a  genuine  document: — I  see  no 
fault  to  find  with  them,  or  with  their  legal  advisers, 
in  coming  to  a  determination  that  the  codicil  should 
be  opposed,  and  the  circumstances*  of  the  case  be 
investigated. 

It  has  been  said,  as  a  reason  why  Mr.  Gribble 
did  not  previously  mention  the  existence  of  the 
codicil  to  Mr.  Law,  that  Gribble  considered  Law- 
had  given  him  evasive  answers  to  his  inquiries 
respecting  the  will  of  the  testator :  it  seems  Gribble 
asked  to  see  the  will;  Law  declined  to  shew  it, 
saying,  "  that  it  was  in  process  of  being  proved, 
and  he  might  see  it  at  Doctors'  Commons."  I  see 
nothing  objectionable  in  this  answer,  or  anything 
inconsistent  with  Mr.  Law's  professional  conduct; 
even  if  it  be  an  excuse  for  Gribble  not  having  then 
disclosed  the  fact  of  the  codicil  to  Law.  Gribble,  how- 
ever, takes  no  further  notice  of  this  remark ;  surely ! 
after  being  told  that  the  will  was  at  Doctors'  Com- 
mons, this  was  the  time  to  bring  forward  the  codi- 
cil. I  see  nothing  in  all  this  which' is  evasive  on 
the  part  of  Law,  and  the  rather  so,  as  the  main 
inquiry  was,  whether  he  knew  of  any  codicil  to  the 
will  ?  It  has  been  said  in  argument,  that  the  codicil 
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was  not  brought  forward  until  the  date  of  the  will       1842. 
was  known,  as  the  party  interested  under  it  did  not     June  6th. 
know  the  date  of  the  will,  which  might  have  been    Mlaimn 
of  a  later  date  than  the  codicil,  and  might  have      "?» 
revoked  it. 

Having  made  these  preliminary  observations,  I 
will  now  proceed  to  the  circumstances  of  this  case, 
in  relation  to  Mr.  Barbor  and  Mrs.  Mackenzie. 

Mr.  Barbor  was,  as  I  have  before  stated,  a  person 
of  considerable  landed  property,  and  I  assume  that 
this  will  come  to  Dr.  Yeo  comparatively  unincum- 
bered ;  he  was  addicted  to  field  sports,  averse  to 
business  of  all  descriptions,  took  no  part  in  the 
county  business,  expressed  the  greatest  horror  of 
the  law,  and  was  entirely  unacquainted  with  legal 
forms  and  proceedings.  He  had  formerly  employed 
as  his  confidential  solicitor  Mr.  W.  Law,  a  solicitor 
at  Barnstable,  and,  it  seems,  placed  great  confi- 
dence in  him;  and  when  that  gentleman  retired 
from  business,  he  still  continued  to  consult  him, 
though  not  professionally  ;  he  gave  his  professional 
business  to  Mr.  T.  H.  Law,  a  nephew  of  his  former 
solicitor,  who  had  succeeded  his  uncle  in  his 
business  ;  and  the  fact  is  'deposed  to,  that  he  never 
transacted  any  legal  business  without  the  advice 
and  sanction  of  either  the  uncle  or  the  nephew.  In 
the  year  1825,  Mr.  Barbor  formed  an  illicit  con- 
nection with  a  Miss  S.,  by  whom  he  had  two 
children ;  one  of  them  died  before  1830,  the  other 
is  still  alive ;  Miss  S.  has  an  annuity  of  300/.  by 
the  will ;  Mr.  Barbor  had  previously,  by  bond,  set- 
tled on  her  an  annuity  of  200/. ;  he  gave  3000/.  to 
the  child.     Miss  S.  did  not  continue  entirely  to 
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1842«      cohabit  with  Mr.'  Barbor ;  she  resided  abroad,  and 

June  6th.     was  occasionally  joined  there  by  him,  and  then  they 

Macksmzik    cohabited  together;    indeed,  at  the  time  of  his 

T^T       death,  he  was  travelling  with  her ;   a  relation  of 

his  own  and  of  Dr.  Yeo's  was  also  travelling  with 

them,  and  he  proves,  that  at  the  time  of  his  death  Mr. 

Barbor's  affection  for  Miss  S.  continued  unabated. 

In  the  year  1834,  the  deceased  formed  a  con- 
nection with  Miss  Melton,  (the  party  in  the  cause,) 
whose  character,  previous  to  this,  the  Court  has  no 
reason  to  assume  to  have  been  anything  else  than 
unimpeachable,  at  all  events,  it  was  not  such  as  to 
<  cause  any  observation  in  Barnstable;  she  kept  a 
respectable  day-school,  though,  of  course,  when  once 
her  connection  with  Mr.  Barbor  became  known,  her 
scholars  were  withdrawn.  There  is  nothing  in  the 
evidence  to  lead  the  Court  to  the  conclusion  that  she 
lived  otherwise  than  respectably  until  the  time  when 
her  connection  with  Mr.  Barbor  commenced ;  I  am 
bound  to  assume  that  there  was  nothing  in  the 
conduct  of  these  two  parties  towards  each  other 
which  could  make  the  connection  known  in  Barn- 
stable previous  to  the  time,  when  by  some  means  or 
other  it  did  become  known.  It  appears,  that  Mr. 
Barbor  visited  Miss  Melton  at  the  house  of  some 
persons  named  Beaseley,  where  she  then  resided, 
and  T.  D.  Mackenzie  boarded  in  the  same  house, 
whether  for  a  long  or  short  time  before  the  con- 
nection between  the  parties  was  known,  does  not 
appear ;  but,  if  Mr.  Barbor 's  visits  were  of  frequent 
occurrence,  it  must  have  become  known  to  Mac- 
kenzie, more  particularly  as  at  this' time  he  ap- 
pears to  have  been  paying  his  addresses  to  the 
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lady.  In  May,  1838,  Mr.  Barbor  was  absent  from  1842. 
home,  and  during  that  time,  it  did  become  known  Jum*i>. 
in  Barnstable,  that  an  improper  intimacy  had  sub- 
sisted between  him  and  Miss  Melton ;  and  it  ap- 
pears, that  T.  D.  Mackenzie,  on  the  occasion, 
exhibited  the  greatest  indignation,  and  threatened 
to  destroy  himself,  Mr.  Barbor,  and  Miss  Melton. 
What  was  the  object  of  Mackenzie  in  doing  this, 
whether  he  really  was  as  indignant  as  he  expressed 
himself  to  be,  I  have  no  means  of  knowing :  certain 
it  is,  that  whatever  was  the  previous  degree  of 
notoriety  on  this  subject,  Mackenzie  left  it  in  no 
doubt ;  he  declared  his  indignation  publicly ;  he 
said  that  his  whole  happiness  was  destroyed,  and 
that  all  intimacy  between  himself  and  Miss  Melton 
must  be  broken  off;  still,  it  seems,  he  endeavoured 
to  procure  her  some  compensation.  The  Court 
does  not  stop  to  inquire  what  was  the  income  de- 
rived by  this  lady  from  her  school ;  most  certainly 
she  lost  her  scholars  from  the  time  the  connection 
with  Mr.  Barbor  was  known. 

Now  the  account  of  the  manner  in  which  the  ap- 
plication for  compensation  to  Miss  Melton,  was  made 
to  Mr.  Barbor,  is  deposed  to  by  T.  H.  Law,  and  I 
consider  that  I  do  no  injustice  to  the  parties  in  giving 
perfect  credit  to  his  testimony  ;  and  I  say  so  for  this 
reason, — T.  H.  Law  swears  in  his  deposition,  that 
he  wrote  a  certain  letter  (12th  January,  1839),  to 
Mr.  Gribble,  and  Gribble,  in  allusion  to  this  cir- 
cumstance, says  he  never  received  this  letter,  but 
that  "  such  is  his  belief  in  the  veracity  of  T.  H. 
Law,  that  if  he  says  such  a  letter  was  written  he 
(Gribble)  cannot  doubt  but  that  it  was  so  written/* 
So  that  the  veracity  of  T.  H.  Law,  stands  corrobo- 
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1S*2>  rated  by  the  solicitor  and  witness  of  the  opposite 
June6th.  parties.  I  see  no  reason  to  doubt  the  testimony  of 
Macmnzib     T.  H.  Law  ;  true  it  is,  in  his  cross-examination,  one 

^KT  or  two  of  the  interrogatories  are  not  quite  fully 
answered,  but  yet  I  see  no  reluctance — no  shrinking 
from  giving  testimony.  Now,  his  account  of  the 
transaction  as  to  the  bond  given  to  Miss  Melton  is 
this:  that  in  June,  1838,  Mr,  Barbor  returned 
from  the  continent  to  Barnstable,  and  on  his  arrival, 
found  several  letters  addressed  to  him  from  T.  D. 
Mackenzie,  couched  in  language  of  great  violence, 
the  effect  of  which  letters,  Mr.  Barbor  at  once  com- 
municated to  the  deponent  Law.  Now  I  dwell  on 
these  minute  particulars,  because  the  real  question 
in  this  case,  is  the  probability  of  the  provision  of 
5000/.,  and  in  all  these  sort  of  cases, — where  it  is 
not  a  trial  of  sanity  or  insanity — but  whether  a  par- 
ticular act  is  really  and  truly  the  act  of  a  party 
deceased, every — even  isolated — fact  isof  importance. 
Pritnd  facie,  the  onus  probandi  is  on  the  party  setting 
up  the  instrument ;  it  does  not,  in  the  first  instance, 
lie  on  the  other  side  to  negative  it.  Then  I  come 
'  to  consider  what  is  the  amount  of  proof  required 
from  the  party,  whether  the  onus  is  satisfied  by  the 
examination  of  the  attesting  witnesses,  and  whether, 
their  testimony  being  in  favour  of  the  due  execution 
of  the  instrument,  the  other  side  is  then  to  be  called 
on  to  shew — (I  allude  to  cases  where  the  general 
credit  of  the  witnesses  stands  unimpeached) — that 
by  reference  to  the  general  circumstances  of  the 
case,  credit — by  this  I  mean  credit  in  a  legal  sense 
— cannot  be  given  to  the  testimony  of  the  witnesses. 
tiowprimd  facie,  in  this  case,  the  factum  of  the  instru- 
ment is  established ;  then  what  are  the  circumstances 
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to  shew  that  credit  cannot  be  given  to  the  testimony  1842. 
of  the  witnesses  ?  Imprimis,  what  is  the  quantum  of  June  6th. 
probability  and  improbability  of  the  gift?  It  was  m*^«b 
bat  natural  that  some  provision  should  be  made  for 
Miss  Melton,  and  there  was  nothing  actually  im- 
proper in  Mackenzie  endeavouring  to  obtain  it  for 
her, — provided  he  had  no  other  motive  in  so  doing. 
Law  states :  "  In  June,  1838,  Mr.  Barbor  had 
a  communication  with  deponent,  on  the  subject  of 
this  connection  :  and  on  the  26th  of  that  month  he 
called,  by  request,  on  Mr.  Barbor,  who,  at  this  in- 
terview, shewed  him  a  letter  which  he  had  received 
from  Mackenzie.  The  result  of  this  was,  a  bond 
was  drawn  up,  securing  60/.  per  annum  to  Miss 
Melton  ;  this  was  afterwards  altered  to  802.,  and 
subsequently  to  100/.,  and  both  these  alterations 
were  made  without  the  advice  and  sanction  of  Law, 
who  was  told  by  Mr.  Barbor,  that,  although  the 
bond  was  nominally  given  for  100/.,  Miss  Melton 
had  promised  him  not  to  take  more  than  80/.  per 
annum.  Now  this  has  an  appearance  of  an  attempt 
by  Mackenzie  and  Miss  Melton  to  drive  a  hard 
bargain  with  Mr.  Barbor.  The  consideration  of 
the  bond  has  been  much  dwelt  upon  in  argument ; 
it  has  been  remarked,  that,  by  its  provisions,  Miss 
Melton  was  bound  to  continue  her  residence  within 
a  certain  distance  of  Barnstable,  by  which  was 
meant  to  be  inferred,  that  Mr.  Barbor's  affection 
for  her  continued  unabated ;  but  there  is  not  a 
tittle  of  evidence  to  shew,  that  he  continued  the 
connection  after  Mackenzie's  letters;  moreover, 
there  is  no  evidence  that  Mr.  Barbor  intended,  or 
was  required  to  do  anything,  ultra  the  bond  for 
Miss  Melton ;  on  the  other  hand,  there  is  evidence 
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1842.  that  he  said  to  Mr.  Russell,  "that  his  connection 
June  6th.  with  her  was  over."  I  look  then  to  the  conduct, 
Maciewzib  coupled  with  the  declarations  of  Mr.  Barbor,  on 
Tm."  the  days  of  the  29th  of  June  and  the  4th  of  July, 
1838 ;  on  this  last  day — two  days  before  the  co- 
dicil I— he  went  to  Mr.  W.  Law,  who  was  then  at 
Instow,  in  Devonshire ;  on  this  occasion,  he  said, 
4 '  both  Miss  Melton  and  Mackenzie  had  behaved 
very  ill ;  that  they  had  got  too  much  out  of  him, 
and  Mackenzie  had  written  several  threatening 
letters  to  him;9'  and,  in  Law's  opinion,  " nothing 
could  be  more  improbable,  than  that  the  deceased 
should  have  made  or  contemplated  the  making,  such 
a  provision  for  Miss  Melton."  So  far  then  it  does 
not  appear  at  all  probable,  that  the  deceased  would 
make  any  further  provision  for  her.  On  the 
15th  of  November,  1838,  it  seems  an  application 
was  made  respecting  the  payment  of  the  first 
instalment  of  the  bond,  and  made  by  Mr.  Grib- 
ble,  who  called  on  Law  to  inquire  how  the 
annuity  was  to  be  paid?  it  being  the  intention 
of  Miss  Melton  to  leave  Barnstable;  Law  there- 
upon communicates  with  Mr.  Barbor  on  the 
subject,  and  Mr.  Barbor  stated,  that  nothing 
was  due  on  the  bond,  as  Miss  Melton  had  had 
60/.  on  account,  and  also  that  the  annual  sum 
to  be  paid  on  the  bond  was  to  be  80/.  and  not  100/. 
This  Law  communicated  to  Gribble,  who,  on  a 
subsequent  day,  answers,  that  his  clients  did  not 
admit  that  anything  had  been  paid  on  account  of 
the  annuity,  which  also  could  not  be  taken  at  a  less 
sum  than  the  bond  stated.  In  consequence  of  this, 
T.  H.  Law  and  Mr.  Barbor  go  together  to  Gribble, 
and  Mr.   Barbors  version  of  the  story  is  given, 
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whereupon  Gribble  said  he  would  speak  to  his  client  1842, 
about  it.  In  his  deposition  in  chief,  Gribble  says,  Jttne  6lh. 
"  The  object  of  the  visit  and  the  purport  of  what  -  Ma~811 
passed  on  the  occasion,  according  to  the  best  of  my  re-  a&in* 
collection,  were  to  assert,  that  certain  sums  of  money 
which  Mr.  Barbor  had  advanced  to  Mrs.  Mackenzie, 
since  the  date  of  the  bond,  had  been  paid  in  liqui- 
dation of  the  growing  half-yearly  annuity/9  He 
says  further,  "  What  had  previously  passed  to  lead 
to  this  visit  I  cannot  say,  I  have  an  impression  that 
either  by  personal  communication  with  myself,  or 
through  my  son,  I  had  been  informed  by  Mr*  T.  H. 
Law,  that  Mr.  Barbor  would  so  call,  or  I  could  not 
have  replied  to  Mr.  Barbor,  as  I  did,  that  Miss 
Melton  considered  the  sums  of  money  as  presents 
to  her,  and  not  payments.  I  do  not  recollect,  that 
anything  was  said  about  the  amount  of  the  annuity, 
something  might  pass  on  the  subject,  I  have  no 
recollection  of  it.  Mr.  Barbor  and  Mr.  Law  re- 
mained with  me  but  the  shortest  possible  space  of 
time,,  scarcely  three  minutes.  It  was  not  Mr. 
Barbor  himself  but  Mr.  Law  who  asserted  that  of 
which  I  have  deposed,  Mr.  Barbor  assented  to  what 
Mr.  Law  said  for  him,  he  scarcely  spoke  five  words 
himself.  I  told  them  that  Mrs.  Mackenzie  denied 
what  they  asserted,  but  that  I  would  communicate 
to  her  what  had  passed."  Now  Law,  in  his  de- 
position, says,  "The  subject  of  the  annuity  was 
mentioned.  I  accompanied  Mr.  Barbor  to  Mr. 
Gribble's  office,  on  the  7th  of  December,  we  went 
there  and  had  a  conference  with  him.  I  stated  to 
Mr.  Gribble,  that  I  had  brought  Mr.  Barbor  to 
him,  that  he  might  hear  from  his  own  lips  the 
statement  he  had  to  make,  which  was,  that-he  had 
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1842.  paid  to  Mrs,  Mackenzie  several  sums  on  account  of 
Jum  eth.  the  first  year's  annuity,  and  amounting  to  60/.,  and 
Mackenzie  further,  that  Mrs.  Mackenzie  did  engage,  when  the 
T«o?  bond  was  given  to  her  for  1 00/.  a-year,  never  to 
claim  more  than  80/.,  the  100/.  mentioned  in  it 
having  been  inserted  merely  to  shew  to  her  friends, 
or  to  that  effect.  Mr.  Barbor  then,  in  my  presence, 
either  repeated  what  I  said,  or  assented  to  it.  Mr. 
Gribble  listened  to  the  statement,  and  said,  he 
would  see  his  clients  upon  it."  Gribble  says,  he 
does  not  recollect  whether  the  subject  of  the  amount 
of  the  annuity  was  mentioned  or  not;  Law  says 
that  it  was,  and  Law  is  confirmed  by  Gribble  as  to 
the  greater  portion  of  his  statement,  and  he  is  not 
contradicted  as  to  the  rest ;  moreover,  Gribble  ad- 
mitting that  this,  conversation  took  place  in  the 
presence  of  Mr.  Barbor,  goes  far  to  confirm  Law, 
because,  unless  Mr.  Barbor  had  really  made  such 
statements  to  Law,  he  never  would  have  taken  him 
to  be  present  at  th$  interview  between  himself  and 
Gribble.  On  the  11th  of  January,  1839,  Mr. 
Gribble,  Jun.,  demanded  payment  of  the  first  half- 
year's  annuity ;  Law  says  in  his  deposition,  "  I  de- 
clined to  pay  him  until  I  had  seen  Mr.  Barbor.  I 
did  see  him,  he  was  very  angry  indeed  at  the  con- 
duct of  the  Mackenzies ;  we  discussed  the  matter 
with  a  view  to  the  means  in  his  power  of  defeating 
the  fraud,  as  he  insisted  that  it  was ;  he  was  as  angry 
as  a  mau  could  well  be;  he  declared  it  to  be  a 
gross  cheat,  and  it  was  a  matter  of  discussion  between 
us  whether  the  bond  itself  could  be  got  rid  of  alto- 
gether ;  at  length  it  was  determined  that  I  should 
make  one  effort  more  by  letter,  and  if  that  failed,  I 
was  to  pay  the  money."     Then  he  states  that  he 
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wrote  the  letter  of  the  12th  of  January,  to  Mr.       1842. 
Gribble,  that  he  received  no  written  reply,  that,  in     June  6th. 
the  course  of  the  day,  young  Mr.  Gribble  called,  and    m!^Tnz« 
stated,  that  the  full  annuity  was  insisted  on ;  and,       "$£"' 
in  thp  end,  Law  gave  a  check  for  50/.,  which  was 
honoured,  the  money  was  paid,  and  so  the  matter 
ended.     Is  this  true,  or  is  it  not?    What  does  Mr. 
Gribble,  Jun.,  say  on  the  subject? — It  is  sufficient 
to  state  that  his  evidence  offers  no  contradiction 
whatever  to  the  testimony  of  Law. 

So  far  then  there  is  no  one  circumstance  of 
probability  leading  up  to  the  making  of  this  codicil, 
and  there  is  no  evidence  (save  that  of  Lake)  to 
shew  that,  subsequent  to  this,  Mr.  Barbor  had  any 
one  interview  with  Mr.  or  Mrs.  Mackenzie. 

I  now  come  to  the  factum  of  the  codicil :  The  y 
question  is  this,  is  the  handwriting  of  Mr.  Barbor  1 
so  substantiated,  that  the  sole  testimony  of  Lake  is    \ 
sufficient  to  sustain  this  paper?   It  has  been  already        '      /  / 
seen,  that  the  testimony  of  Mackenzie  is  excluded, 
by  reason  of  his  interest  in  the  event,  it  has  been 
urged,  in  proof  of  the   bona  fides  of  the  parties 
setting  up  this  paper,  that  he  has  been  produced  in 
order  that  he  might  be  cross-examined;  I  do  not 
view  the  question  in  that  light,  he  has  chosen  to 
put  himself  in  such  a  situation  that  he  cannot  be 
examined,  and  the  opposite  party  has  a  right  to 
insist  on  his  not  being  examined. 

Now  let  me  consider  the  language  of  the  codicil 
itself:  It  has  been  said,  it  is  such  as  any  individual 
devoid  of  legal  knowledge  might  pick  up ;  the 
expression  "false  and  calumnious  charges/'  is 
singular,  it  is  just  possible,  but  is  it  probable  that 
Mr.  Barbor  dictated  these  words,  or  that  this  paper 
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I8*2*  Was  written  without  any  alteration ;  then,  what  is 
June  6th.  the  consideration  stated  ? — these  charges ;  is  it  true 
Mackenzie    that  they  were    false  and  calumnious?  is  it   not 

^E£  notorious  that  Mr.  Barbor  had  been  connected  with 
Miss  Melton.  However,  to  recur  to  the  factum  of 
the  paper,  I  will  now  consider  the  evidence  of  G. 
Lake,  the  only  witness:  he  says  "  I  knew  Mr.  Barbor 
by  sight,  almost  as  long  as  I  can  remember  anything. 
J  never  spoke  to  him,  unless  on  the  only  time  I  ever 
was  in  company  with  him,  which  was  when  he 
signed  the  codicil,  and  I  do  not  know  that  I  spoke 
to  him  then ;  at  the  time  of  which  I  am  about  to 
depose,  I  was  in  the  service  of  Messrs  Cook, 
Druggists,  in  Barnstable.  I  had  frequently  seen 
my  fellow  witness,  Mr.  Mackenzie,  there,  at  that 
time  ;  I  knew  Miss  Melton,  now  Mrs.  Mackenzie, 
by  sight,  but  no  more.  One  Friday,  it  was  market 
day,  in  the  summer,  two  years  ago  come  next  June 
or  July,  I  was  going  up  the  High  Street,  early  in 
the  afternoon,  I  think,  I  remember  I  had  not  been 
to  dinner,  Mr.  Mackenzie  tapped  on  the  window  to 
me,  as  I  was  passing  on  the  opposite  side  of  the 
street,  he  was  in  Miss  Melton's  front  room  up  one 
pair;  I  stopped,  he  beckoned  me,  I  went  to  the 
door,  he  came  down  to  me,  opened  the  door  and 
asked  me  to  walk  up  stairs,  that  he  wanted  me  for 
something;  I  followed  him  up  into  the  room, 
Miss  Melton  was  sitting  at  a  table,  writing,  Mr. 
Barbor  was  standing  behind  her  looking  over  her 
shoulder,  she  was  not  copying  any  other  paper,  it 
appeared  to  me  that  he  was  telling  her  what  to  say, 
but  I  did  not  hear  him  say  anything  to  her 
distinctly." 

Now  I  confess  that  I  cannot  imagine  how  Mr. 
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Barbor  should  be  able  to  dictate  a  paper  in  these      1842. 
terms.     To  give  validity  to  such  a  paper,  the  evi-     June  6th# 
dence  must  be  that  of  most  unimpeached  witnesses,     ^^nn 
but  it  consists  only  of  the  sole  testimony  of  the  one       <&}"* 
witness,  Lake.     There  is  no. general  reflection  on 
the  conduct  of  Lake,  he  was  a  boy  living  in  Barn- 
stable, and  no  particular  intimacy,  that  I  can  dis- 
cover on  the  evidence,  subsisted  between  him  and 
Mackenzie,  or  between  him  and  Miss  Melton. 

Lake  continues — "  Mackenzie  said  to  him,  (Mr- 
Barbor)  here  is  a  young  man  I  know  something 
about,  have  you  any  objection  to  bis  being  a  witness 
to  this?  Mr.  Barbor  said,  'No,  not  in  the  least.' 
Miss  Melton  was  writing  all  the  time  this  passed, 
Mr.  Barbor  still  being  behind  her  looking  over  her, 
he  seemed  to  be  telling  her  what  to  write.  I  heard 
nothing  more  till  the  paper  was  finished  by  her, 
that  was  not  more  than  two  or  three  minutes,  I  was 
not  there  altogether  more  than  about  five  minutes 
I  should  say.  The  paper  was  then  read  over  aloud 
by  Miss  Melton,  I  did  not  hear  any  one  tell  her  to 
read  it,  she  read  it  of  her  own  will  as  I  believe  ; 
she  was  sitting  while  she  wrote,  and  standing  while 
she  read  the  paper,  which  was  bequeathing  5000/. 
to  her,  the  paper  was  afterwards  read  over  by  Mr. 
Barbor,  not  so  loud  or  distinctly  as  by  her.  I  heard 
some  words  but  not  all.  Without  making  any  ob- 
servation as  to  its  contents  not  a  word  was  said 
about  them." — Now  if  the  witness  was  not  there 
altogether  more*  than  about  five  minutes,  there 
could  not  be  much  time  for  making  observations  on 
the  paper. — "  Mr.  Barbor  took  the  pen  and  wrote 
his  name,  he  did  that  as  he  stood,  I  did  not  see  him 
sit  the  while  I  stood  there ;  Mackenzie  signed  his 
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1842.      name  to  it,  then  I  signed  mine ;  one  or  both  of 

June  6th.     them,  I  think  both,  said  to  me.  *  Now  young  man/ 

MaI^me    and  so  stepping  forward  I  wrote  my  name  under 

^E£*      *^at  °*  Mr.  Mackenzie ;  when  I  had  so  done,  Mr. 

Barbor  gave  me  half  a  sovereign,  and  bade  roe  say 

nothing  about  it.  His  words  I  think  were, — "  Young 

man,  I  hope  you  will  keep  this  to  yourself  and  say 

nothing  about  it  to  any  one,  as  I  do  not  wish  it  to 

be  known/' 

Undoubtedly  this  witness  proves  sufficient  to  shew 
that  the  act  of  Parliament,  (1  Vict.  c.  26,  s.  9,)  has 
been  complied  with.  Lake  goes  on  to  identify  the 
paper,  as  the  one  so  signed,  and  he  says,  "  there  is 
one  change  in  it,  it  was  a  whole  sheet  then,  it  is 
only  a  half  one  now."  It  has  been  urged  in  argu- 
ment, that  this  fact  is  very  strong  in  confirmation 
of  Lake's  evidence,  inasmuch,  as  it  has  been  proved 
in  the  cause,  that  the  codicil  was  written  on  the 
other  half  sheet  of  paper  on  which  the  bond  was 
written  ;  I  lay  no  stress  on  this,  if  the  evidence  of 
Lake  is  not  sufficient  without  being  corroborated 
by  this  fact,  I  do  not  think  this  will  confirm  it.  It 
is  said, — indeed  it  is  proved,  that  in  1832,  Lake, 
left  Barnstable,  and  went  to  live  in  Exeter.  In 
1839  Mr.  and  Mrs.  Mackenzie  came  to  Exeter  to 
reside,  but  Lake  says,  "  they  never  had  any  con- 
versation about  the  codicil,  until  about  three  months 
before  his  examination."  In  his  cross-examination, 
Lake  says,  "  Mackenzie  called  on  me,  he  told  me, 
I  should  be  required  as  a  witness.  Mr.  T.  H.  Law 
next  called  on  me,  it  might  be  about  a  fortnight 
after  Mackenzie  had  been  with  me ;  he  asked  me  "  if 
I  knew  him,  I  said  '  Yes/  and  I  told  him  who  he 
was,  he  asked  me,  if  I  knew  Mr.  Barbor  of  Fre- 
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mington,  I  said,  'Yes,. I  did;-  he  asked  me,  if  I       1842. 

ever  was  in  company  with  him,  1  told  him  '  Yes,     Jane  6th. 

once/  and  on  my  telling  him  where,  he  said,  c  Oh !    m*^i» 

then  you  are  the  young  man  I  want,  can  I  take      "$£ 

down  your  evidence.'    He  asked  me,   if  I  knew 

Mackenzie,  and  had  I  seen  him  lately,  I  told  him 

*  Yes ;'  he  asked  me,  the  nature  of  the  business  on 

which  I  was  in  company  with  Mr.  Barbor,  I  told 

him  it  was  about  bequeathing  a  sum  of  5000/.  to 

Miss  Melton,  he  asked  me,  what  day  it  was,  I  told 

him  '  Friday/  he  then  asked  me  what  had  passed, 

and  I  told  him,  I  gave  him  an  account  of  it  just 

the  same  as  now.     He  asked  me,  if  I  could  recollect 

anything  about  the  room,  what  kind  of  a  room  it 

was,  what  the  furniture  was.     I  could  not  tell  that, 

for  I  had  been  there  but  a  short  time,  and  paid  no 

attention.    When  I  had  answered  all  his  questions, 

and  which  he  wrote  down,  as  I  imagine,  but  he  did 

not  read  it  to  me,  he  thanked  me,  and  went  away." 

This  is  the  amount  of  what  passed  between  Law 
and  this  witness.  I  have  already  stated  (a)  that  I 
must  suppose  Lake  to  have  told  Law  to  the  same 
effect  as  what  he  has  deposed  he  did  tell  him,  but 
still  this  cannot  corroborate  Lake's  evidence,  cer- 
tainly, it  does  not  invalidate  it ;  all  that  can  be  said 
is,  it  is  consistent  with  his  deposition,  but  it  cannot 
strengthen  it. 

The  result  at  which  I  arrive  is,  that  the  circum- 
stances of  this  case,  are  not  such  as  to  enable  me  to 
rely  on  the  sole  statement  of  Lake,  as  sufficient  to 
support  this  codicil ;  but  I  deny  the  necessity  of 
coming  to  a  conclusion,  that  a  person  of  unim- 

(a)  See  2  Curt  873. 
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1842.       peachable  character  has  been  guilty  of  perjury ; 
June  6ch.     it  is  the  duty  of  the  Court  to  weigh  the  whole  of 
Ml^Ztm    ^e  evidence,  and  then  to  determine  whether  it  is 
*^<*<t      such,  as  to  satisfy  the  mind  of  the  Court,  that  this 
was  the  act  of  the  testator,  Mr.  Barbor.     Here  are 
parties  setting  up  an  instrument,  and  it  is  the  duty 
of  the  Court, — the  Court  is  bound  to  sift  the  evi- 
dence, and  then  to  say,  whether  or  not  it  is  sufficient 
to  support  such  a  document  as  this.     The  Court  is 
not  bound  to  pronounce  that  a  party  has  been  guilty 
of  perjury,  but,  giving  credit  to  his  testimony,  is  to 
say,  whether  it  can  give  such  effect  to  it,  as  to 
pronounce  this  paper  to  have  been  the  act  of  the 
testator. 

The  only  remaining  question  is,  regarding  the 
handwriting  of  the  testator.  The  great  bulk  of 
the  interrogatories  apply  to  this  part  of  the  case ;  a 
great  number  of  witnesses  depose  to  the  signature 
not  being  of  his  handwriting,  and  as  great  a  number 
that  it  is.  Evidence  of  this  nature  is  always, 
unsatisfactory,  it  never  leads  to  a  sound  conclusion ; 
I  cannot  try  this  question  on  evidence  of  hand- 
writing. 

[The  Court  then  went  very  minutely  through  the 
evidence  as  to  the  handwriting,  and  observed,  at 
the  conclusion,  that  no  one  witness  gave  positive 
evidence  either  way.] 

Is  not  then  the  evidence  of  this  single  witness, 
Lake,  even  admitting  him  to  be  a  witness  oinni 
suspicione  major,  so  affected  by  the  whole  trans- 
action, and  by  the  great  improbabilities  of  the 
case,  that  the  Court  cannot  pronounce  for  this 
paper,  on  his  sole  testimony.  The  parties  pro- 
pounding the  codicil,  labour  under  the  disadvantage 
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of  having  only  one  attesting  witness  whom  they  can       1842, 
produce.  I  am  bound  to  say,  that  in  my  judgment,     June  ftb. 
there  is  not  sufficient  probability,  and  f  here  are    macesmii 
not  sufficient  circumstances  to  support  the  testimony      f^f 
of  Lake,  and  as  I  have  said,  the  evidence  to  support 
this  paper  as  a  codicil  consists  in  his  sole  testimony,  I 
cannot  place  that  reliance  on  his  evidence,  as  to  enable 
me  to  pronounce  a  firm  and  clear  opinion  that  this 
was  the  act  of  the  testator ;  that  is  the  utmost  extent 
to  which  the  Court  can  be  called  on  to  pronounce  its 
opinion.      I   pronounce  against  this  paper    as  a 
codicil  to  the  will  of  Mr.  Barbor. 

The  paper  has  been  propounded  by  Mr.  Mac- 
kenzie, the  party  to  be  benefited  by  it,  who  was 
present  when  it  was  made,  and  attested  it,  and  who 
afterwards  married  the  party  then  intended  to  be 
benefited ;  under  these  circumstances,  I  think  the 
parties  propounding  it  must  do  so  at  their  own 
expense. 

I  pronounce  against  the  validity  of  the  codicil, 
and  1  condemn  the  parties  propounding  it  in  the 


Gove  aaainst  Gawen.  164:2. 

June  23rd. 


TO- 


Henry  Prescott,  late  of  Greenwich,  died  on  the  tJZXV  ™ 

7  *  mined  to  pn 

14th  of  July,  1839,  a  widower.     He  died  possessed  t>ate,  °n  **« 

•'  r  testimony  of 

of  stock  in  the  funds  to  the  amount  of  6000/.     He  one  of  the  two 

attesting  wit- 


although  the  other  witness  deposed,  that  it  was  not  signed  by  the  testator  in  his  presence :  the 
circumstances  of  the  case  inclining  to  favour  the  supposition  of  a  due  execution,  e .  *.,  a  formal 
attestation  clause ;  and  the  first  witness  having,  in  an  affidavit  sworn  a  few  days  after  the  will 
was  made,  deposed  to  the  due  execution,  the  second  witness  not  having  been  examined  until  two 
years  and  a  naif  afterwards. 
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1842.      left  an  only  daughter,  who  had*  since  his  death, 
Jane  23rd.    intermarried    with    Alexander    Gove.      The    de- 
o^       ceased  m«de  a  will,  bearing  date  the  7th  of  July, 
g^n.      183y>  signed  by  him,  and  subscribed  by  two  wit- 
nesses;  the  purport  of  it  was,  to  give  to  trustees 
3600/.,  new  three-and-half  per  cents.,  upon  trust  to 
pay  the  dividends  to  his  daughter,  for  her  separate 
use  during  life,  and  at  her  decease,  in  case  she 
should  leave  any  children  or  a  child  surviving,  to 
divide  the  principal  money  equally  between  such 
children  or  child,  and  the  child  or  children  of  his 
cousin  James  Gawen,  and  of  his  sister  Jane  Pres- 
cott,  and  of  his  niece  Jane  Gawen,  as  should  be 
then  living.     But  in  case  his  daughter  should  not 
leave  any  children  or  a  child,  then  he  directed  his 
trustees  to  pay  the  said  dividends  to  his  said  sister 
for  her  separate  use,  during  life,  and  at  her  decease, 
or  in  case  of  her  decease  in  the  lifetime  of  his 
daughter,  to  divide  the  principal  equally  between 
the  children  or  a  child  of  the  said  James  Gawen, 
Jane  Prescott,  and   Jane   Gawen.     And  he  gave 
the    further    sum   of    2200/.,   three-and-half    re- 
duced Bank  annuities  to  his  trustees,  upon  similar 
trusts,  as  declared  concerning  the  sum  of  3600/., 
(with  the  exception  that  the  life  interests  given  therein 
to  his  sister  and  daughter,  were  transposed).     The 
testator  appointed  his  said  cousin,  James  Gawen 
the  elder,  James  Gawen  the  younger,  and  James 
Terry  his  executors.     The  attestation  clause  was  as 
follows  :  "  Signed,  sealed,  published,  and  declared 
by  the  said  Henry  Prescott,  the  testator,  as  and  for 
his  last  will  and  testament,  in  the  presence  of  us, 
who  in  his  presence  of  us  (a),  who  in  his  presence, 

(a)  So  in  the  original  will. 
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at  his  request,  and  in  the  presence  of  each  other,      1842. 

have  hereunto  subscribed  our  names  as  witnesses.  June  23rd. 
4 'George  Stanley.    Richard  Cattarns."  g^I 


On  the  29th.  of  July,  1839,  this  will  was  proved 
in  the  Prerogative  .Court  of  Canterbury,  by  the 
three  executors.  In  consequence  of  there  being 
certain  alterations  or  obliterations  on  the  face  of  the 
will,  Mr.  Cattarns,  on  the  29th  of  July,  made  an 
explanatory  affidavit  by  which  he  deposed  (among 
other  things),  "  That  the  said  alterations  were  made 
in  the  said  will,  prior  to  the  execution  thereof  by 
the  said  Henry  Prescott,  who,  on  the  7th  day  of 
July,  1839,  duly  executed  his  said  will,  by  signing 
his  name  at  the  foot  or  end  thereof,  in  the  presence 
of  this  deponent,  and  of  George  Stanley,  the  other 
subscribed  witness  thereto,  both  of  whom  were 
present  at  the  same  time,  and  this  deponent  and  the 
said  George  Stanley,  thereupon  attested  and  sub- 
scribed the  said  will  in  the  presence  of  the  said 
testator/* 

In  Michaelmas  Term,  1841,  a  decree  issued,  at 
the  promotion  of  Mr.  and  Mrs.  Gove,  calling  on 
the  executors  to  bring  in  the  probate  of  this  will, 
and  to  shew  cause  why  it  should  not  be  declared 
null  and  void,  and  administration  to  the  effects  of 
the  deceased,  as  dead  intestate,  granted  to  Mrs. 
Gove,  as  his  daughter  and  only  child.  The  pro- 
bate  having  been  brought  in,  the  will  was  pro- 
pounded in  a  condidit.  Mrs.  Gove  gave  in  her 
answers;  the  attesting  witnesses  were  examined 
and  cross-examined,  and  the  cause  assigned  for 
sentence. 

Mr.  Cattarns  deposed  to  the  following  purport : 


against 
Gawek. 
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1842*  "  I  had  been  instructed  by  the  deceased  to  prepare 
June  28rd.  his  will.  Oq  Sunday  morning,  the  7th  of  July,  I 
Go™  was  sent  for  to  attend  the  deceased ;  I  went,  taking 
gI^en.  with  me  the  will.  Upon  going  into  the  deceased's 
bed-room,  I  found  his  sister  there;  the  deceased 
begged  her  to  leave  the  room,  which  she  did.  I 
sat  down  by  the  bed-side,  and  read  the  cbntents  of 
the  will  over ;  I  said  '  We  shall  want  a  light  to  seal 
with,  and  also  another  witness ;'  the  deceased  called 
his  sister  to  fetch  a  light,  and  she  was  then  informed, 
either  by  me  or  by  the  deceased,  that  a  second 
witness  was  wanted.  Whilst  she  was  gone  for  a 
witness,  I  affixed  a  seal  to  the  will;  in  a  few 
minutes  she  returned,  bringing  with  her  a  person. 
I  then,  as  I  now  best  recollect  and  believe,  gave 
the  will,  which  I  had  read  over,  into  the  deceased's 
own  hands,  and  in  the  presence  and  hearing  of  ray 
fellow  subscribing  witness,  I  dictated,  and  the  de- 
ceased, after  my  dictation,  deliberately  repeated 
these  words :  '  This  is  my  will,  it  is  as  I  wish  it, 
and  I  wish  you  to  witness  it ;'  and  the  will  being 
then  placed  before  the  deceased,  he,  in  my  pre- 
sence, and  in  the  presence  of  G.  Stanley,  signed 
his  name  at  the  foot  of  each  sheet  of  the  will,  and 
upon  completing  his  signature  on  the  last  sheet 
thereof,  he,  by  my  direction,  touched  with  his 
finger  the  seal  affixed  thereon,  and  declared  such 
to  be  his  act  and  deed.  The  will  was  then  attested 
by  myself  and  by  Stanley,  by  our  signing  our  res- 
pective names  to  each  sheet  thereof,  and  our 
initials  against  certain  alterations  in  the  will,  in 
the  presence  of  the  deceased  and  of  each  other. 
Neither  of  us  had  quitted  the  room  from  the  time 
of  Stanley  first  entering  the  same,  until  after  the 
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will  had  been  executed  and  attested.    The  altera-       1842. 
tions  in  the  will  were  made  in  the  presence  of  the    June  23rd. 
deceased,  previous  to  the  execution  by  him  of  the       g<w* 

•i|  agmintt 

will.  Gawew. 

George  Stanley,  (the  other  subscribed  witness,) 
deposed,  "I  was  acquainted  with  the  deceased 
for  upwards  of  twenty  years.  On  Sunday,  the  7th 
of  July,  1839, 1  was  going  towards  the  house  of  the 
deceased,  I  saw  his  sister  stop  a  Mr.  Fisher,  she 
said,  seeing  me,  *  never  mind,  here  is  Mr.  Stanley, 
my  brother  would  rather  have  him/  I  went  with 
her  into  the  deceased's  bed-room,  I  found  him  with 
Mr.  Cattarns,  the  latter  said,  '  have  you  any 
objection  to  sign  Mr.  Prescott's  will/  I  replied, 
'  No/  he  said,  *  I  suppose  you  don't  wish  to  hear  it 
read/  I  replied, '  if  Mr.  Prescott  is  satisfied,  I  am.9 
At  this  time,  the  will  was  lying  on  a  small  table  in 
the  room  :  Mr.  Cattarns  asked  me  to  sign  the  will, 
and  I  signed  my  name  to  it,  I  believe  four  times. 
I  had  not  at  such  time  seen  the  deceased  sign  the 
will,  but  at  the  time  of  my  signing,  I  am  sure  that 
I  saw  Mr.  Prescott's  handwriting  to  the  will :  I 
saw  his  name  written  close  to  the  place  where  I 
signed ;  not  more  than  one  minute  passed  between 
the  time  of  my  entering  the  room  and  the  time  of 
Mr.  Cattarn's  asking  me  to  sign.  The  will  had 
not,  at  least  while  I  was  in  the  room,  been  in  the 
hands  of  Mr.  Prescott  before  I  signed,  but  it  was 
lying  on  a  small  table.  Besides  signing  my  name 
four  times,  as  I  believe,  I  set  my  initials  in  the 
margin.  After  I  had  signed,  I  turned  about,  and 
went  to  the  bed-side,  and  spoke  to  the  deceased ; 
during  this  time  Mr.  Cattarns  was  behind  me 
where  the  will  was.     I  did  not  see  him  sign  the 
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1842,       will,  though  he  may  have  done  so.     Mr,  Prescott 

Jane  23rd.     did  not  in  the  joint  presence  of  me,  and  of  Mr. 

o^l       Cattarns,  declare  the  paper  which  I  signed  to  be 

g^win.      his  will.     I  am  again  referred  to  the  signatures, 

"  Henry  Prescott,"  which  are  subscribed  at  the  foot 

of  each  sheet  of  the  will,  I  saw  such  signature 

already  subscribed  to  the  will  when  I  signed  the 

same,  but  I  did  not  see  the  deceased  write  such 

signatures. 

Addams  and  Deane  in  opposition  to  the  will. 
The  sole  question  is,  has  this  paper  been  sufficiently 
executed,  so  as  to  become  a  will  under  the  pro- 
visions of  the  1  Vict.  c.  26.  The  onus  of  proving 
that  it  has,  is  on  the  parties  propounding  it,  and 
they  must  stand  or  fall  by  their  plea ;  they  plead 
actual  signing  by  the  deceased  in  the  presence  of 
,  two  witnesses,  and  so  exclude  the  possibility  of 
.  proving,  that  there  was  an  acknowledgment  of  a 
signature.  It  is  true  that  Mr.  Cattarns  affirms 
positively  that  this  paper  was  signed  by  the  de- 
ceased in  the  presence  of  himself  and  Stanley,  but 
Stanley  is  equally  positive  that  it  was  not  signed  in 
his  presence.  Chambers  and  Yatman  v.  The 
Queen's  Proctor  (a)  will  be  relied  on  ;  true,  in  that 
case,  the  Court  said,  affirmative  evidence  would 
prevail  over  negative,  but  here  the  evidence  of 
Stanley  is  as  much  affirmative,  that  a  particular 
fact  did  not  and  could  not  have  happened,  as  is  the 
evidence  of  Mr.  Cattarns  affirmative  that  it  did. 
There  is  another  circumstance  in  this  case,  Mr.  Cat- 
tarns is  a  biassed  witness,  he  prepared  the  will,  and 

(A)  2  Curt  415. 
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undertook  the  business  of  seeing  it  legally  com-  1842. 

pleted,  his   professional  reputation  is  at  stake  in  June  23rd. 

supporting  the  factum  of  the  will.   On  the  contrary,  gq^ 

Stanley  is  perfectly  unbiassed.  g^J». 

The  Queen9 s  Advocate  and  Jenner  in  support  of 
the  will. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

I  should  consider  it  most  unfortunate,  if  this  was  a 
case  in  which  I  was  compelled  to  determine  between 
the  credit  of  two  witnesses,  one  of  whom  must  be 
absolutely  perjured;  I  do  not  think  I  am  under 
the  necessity  of  coming  to  so  painful  a  conclusion. 
The  witness  Stanley  has  deposed  to  a  fact  that 
happened  two  years  and  a  half  before  the  time  of 
his  examination,  and,  if  the  Court  shall  be  of 
opinion  that  the  facts  deposed  to  by  him  are  not 
substantiated,  it  is  not  a  necessary  inference  that  it 
considers  him  not  worthy  of  credit,  or  that  he  has 
come  forward  to  depose  corruptly  ;  but,  on  the 
contrary,  if  the  Court  shall  hold,  that  what  Mr. 
Cattarns  says,  is  not  true,  he  must  be  grossly 
perjured. 

The  will  in  question,  was  executed  on  the  7th  of 
July,  1839,  probate  of  it  was  granted  at  the  latter 
end  of  the  month,  when  the  executors  were  sworn 
to  the  due  execution  of  the  will.  On  that  occasion, 
Mr.  Cattarns  made  an  affidavit, — that  the  will  was 
signed  by  the  testator,  in  the  presence  of  himself 
and  of  Stanley,  both  of  whom  were  present  at  the 
same  time,  and  subscribed  the  will  in  the  presence 
of  the  testator.    Stanley  made  no  affidavit  on  that 
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1842.      occasion ;    two  years  and  a  half  elapse  between 

jone  23rd.    the  time  of  the  execution  of  the  will,  and  of  his 

g^       examination   in   the    cause ;    it    is  very   possible 

GawIk.  Stanley  may  have  forgotten  the  circumstances ;  he 
may  have  heard  remarks  made  in  conversation  as 
to  the  nature  of  the  will,  and  may  have  had  an 
idea  so  impressed  on  his  mind,  as  to  lead  him  to 
the  belief  that  the  will  was  not  actually  signed  in 
his  presence ;  but  there  is  no  absolute  necessity  for 
saying  that  he  is  perjured. 

It  has  been  urged,  that  Mr.  Cattarns  has  a 
strong  bias  to  sustain  his  own  act,  inasmuch  as, 
being  the  solicitor  called  in  to  draw  and  advise  as 
to  the  execution  of  the  will,  he  must  consider  his 
professional  reputation  at  stake,  if  he  has  not  con- 
ducted the  transaction  in  a  legal  manner,  so  as  to 
sustain  his  act.  If  this  is  to  throw  suspicion  on  his 
testimony,  it  is  a  circumstance  which  will  go  to  the 
credit  of  every  solicitor,  who  is  called  on  to  give 
evidence  in  this  Court  with  respect  to  a  testa- 
mentary business  transacted  by  him ;  for  no  solicitor 
can  give  evidence  on  such  a  point,  without  feeling, 
that  to  some  extent  at  least,  his  professional  cha- 
racter is  at  stake.  Am  I  to  presume  that  Mr.  Cat- 
tarns  has  misrepresented  the  facts,  in  order  to 
substantiate  this  will,  and  that,  after  making  the 
affidavit  of  the  29th  of  July,  to  which  I  have  before 
alluded,  Mr,  Cattarns  could,  in  the  short  interval 
of  the  few  days  which  elapsed  between  the  date  of 
the  will  and  the  affidavit,  have  forgotten  the  cir- 
cumstances attending  the  execution  of  it.  The 
question  is  not  one  of  credit  between  two  witnesses, 
both  similarly  circumstanced  as  regards  the  facts  of 
a  case,  but  between  two  witnesses,  one  of  whom 
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cannot  by  possibility  be  mistaken,  since  he  made       1842, 
an  affidavit  a  few  days  after  the  particular  trans-     J«ne  «w- 
action,  and  the  other,  who  speaks  from  recollection,        Gov* 
two  years  and  a  half  afterwards ;  moreover,  there      g*  ww. 
is  the  evidence  of  the  attestation  clause,  signed  by 
Stanley,  vouching  that  be  had  witnessed  the  sign- 
ing of  the  will  by  the  testator,  by  the  feet  of  sub- 
scribing his  name  to  the  clause,  and  to  the  three 
sheets  of  the  will ;  I  have  his  act  against  his  de- 
position.    Now,  I  should  not  be  inclined  to  place 
much  reliance  on  this  circumstance,  were  it  not 
that  I  am  called  on  to  come  to  a  conclusion  be- 
tween two  directly  opposite  statements;    I  must  j 
therefore  look  to  all  the  circumstances,  and,  when  j 
I  do  so,  I  think  they  enable  me  to  come  to  a  safe  ' . 
conclusion.     It  must  be  evident,  that  it  is  a  matter 
of  most  serious  consideration,  if  the  rights  of  parties 
are  to  depend  on  the  recollection  of  witnesses,  at ; 
any  distant  period  of  time.    Both  witnesses  are  posi-  I 
tiv'e  in  their  different  statements ;  Stanley  may  be, 
Mr.  Cattarns  cannot  be,  mistaken.   Some  criticisms 
have  been  made  on  the  language  of  the  will ;  this 
Court  has  nothing  to  do  with  such  questions ;  the 
validity  of  the  will,  as  regards  the  probate,  does  not 
depend  on  whether  Mr.  Cattarns  is  a  good  and 
careful  conveyancer,  but  whether  he  knew  how  a 
will  ought  to  be  executed.     He  took  instructions 
for  the  will;    he  drew  a  draft  will;    he  had  it 
engrossed  ;  he  attended  on  the  6th  of  July,  1839, 
for  the  purpose  of  its  being  executed,  but  found  the 
deceased  asleep;   he  is  sent  for  on  the  following 
day,  he  attends,  he  reads  over  the  will,  certain 
conversation  takes  place,   an  alteration  is  made, 
which  is  attested  by  the  initials  of  the  witnesses 
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1642'      being  placed  opposite  it,  and  with  this  alteration 

juneasrd.     foe  wju  jg  appTOved  of  by  the  deceased ;  a  light  is 

Gove       brought,  a  seal  affixed  ;  another  witness  is  sent  for, 

Gawut.      and  Stanley  is  met  with ;  he  is  asked  to  attest,  and, 

according  to  his  evidence,  he  does  so ;  the  whole 

story  shews  the  will  was  prepared  with  the  utmost 

deliberation. 

Under  these  circumstances,  1  think,  without 
reflecting  the  least  on  Mr.  Stanley,  that  I  am 
bound  to  give  credit  to  Mr.  Gattarns.  I  confirm 
the  will,  and  direct  the  probate  to  be  re-delivered 
out. 


1842.  Ilott  against  Genge. 

July  19th.  - 

a.  B7(de-  The  Rev.  H.  Masterman,  the  Vicar  of  Milton 

JEfi^  Abbas,  in  the  county  of  Dorset,  died  on  the  8th  of 

STaube1*"  December,   1841.     On  his  death,  a  testamentary 

same  time  "to  paper  was  found,  dated  the  8th  of  September,  1841, 

for him/which  it  was  in  the  handwriting  of  the  deceased,  signed 

preLice ^the  by  him,  and  the  names  of  three  witnesses  appeared 

Km™*™  subscribed  to    it.      The  attestation  clause  was  as 

SdTot^wy  ft>H°W8: — "Signed,  sealed,  and  delivered  in  the 

Twen^*"  Pre8ence  °f  U8>  this  8th  day  of  September,  1841, 

a.  b.  did  not  Samuel  Hopkins — Henry  Eaton — John  Chaffey" 

the  natun  of  This  clause  not  shewing  that  the  9th  section  of  the 

^eJKTmoii  1  Vict.  c.  26,  had  been  sufficiently  complied  with, 

A^B^itwL  'ke  subscribing  witnesses  were  applied  to,  to  make 

n^fotoLied  an  affidavit  in  the  form  required  by  the  Prerogative 

will. 

Held,  that  it  was  not  entitled  to  probate,  the  provisions  of  the  9th  section  of  the  1  Vict.  c.  26, 
not  having  been  complied  with. 

;- 
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Court,  they  declined  to  do  so,  whereupon  the  paper       1842. 
was  propounded  by  Mr.  Ilott,  an  executor  named     Jdy  i^h- 
therein,  and  was  opposed  by  Mrs.  Genge,  whose       Ilott 
interest  (as  the  lawful  second  cousin  of  the  de*       Gbnob. 
ceased)  in  his  effects,  in  case  he  had  died  intestate, 
was  admitted. 

The  allegation  given  in  by  Mr.  Ilott,  pleaded,  in 
the  first  Article,  that  this  paper  was  written  by  the 
deceased  with  his  own  hand,  that  it  was  subscribed 
by  the  deceased,  in  the  presence  of  two  witnesses 
present  at  the  same  time.  It  then  went  on  to  plead 
"  That  on  the  8th  of  September,  the  deceased,  at 
about  four  o'clock  in  the  afternoon,  called  on 
S.  Hopkins,  the  parish  clerk  of  Milton  Abbass,  who 
was  in  his  shop  with  H.  Eaton,  and  said,  I  want 
you  two  to  come  to  my  house  to  sign  a  paper  for 
me,  that  Hopkins  said  we  will  come,  that  the 
deceased  went  back  to  his  house,  that  Hopkins  and 
Eaton  shortly  afterwards  went  to  the  testators 
house,  and  found  him  in  his  study  standing  at  a 
writing  desk  placed  on  a  small  table  near  the  wall, 
that  his  back  was  turned  to  them  as  they  entered ;  that 
on  their  entering,  he  turned  round  and  said,  "Mr.  / 
Hopkins  I  want  you  to  sign  this  paper  for  me."  That  / 
he  then  turned  round  again  to  his  writing  desk,  and' 
still  standing  up  did  something  with  the  paper, 
and,  as  appeared  to  Hopkins  and  Eaton,  from  his 
attitude  and  manner,  he  was  writing  upon  it.  That 
after  a  short  interval,  during  which  the  deceased 
was  so  employed,  he  moved  the  paper  from  the 
desk,  and  put  it  on  the  table  on  which  the  desk 
was  standing,  and  said,  pointing  with  his  fingers  to 
the  bottom  thereof,  '  Sign  your  names  there/ 
That  Hopkins  then  took  the  pen  which  was  in  the 

vol.  in.  m 
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18*3.  ink-bottle,  and  which  apparently  the  deceased  had 
July  19th.  been  just  using,  and  signed  his  name  in  the  testator's 
Ilott  presence,  and  in  the  presence  of  Eaton,  and  Eaton 
g^  also  signed  his  name  in  the  presence  of  Hopkins  and 
of  the  deceased,  but  that  the  upper  part  of  the 
paper  was  so  folded  or  turned  down,  as  to  conceal 
the  writing  on  the  concluding  part  thereof,  so  that 
Hopkins  and  Eaton  could  not  see  whether  or  no 
there  was  any  signature  or  seal  to  it  That  the 
deceased,  on  the  same  afternoon,  called  on  J. 
Chaffey,  and  requested  him  to  put  his  name  to  the 
paper,  under  those  of  Hopkins  and  Eaton,  which  he 
accordingly  did  ;  that  the  paper  was  again  so 
folded  or  turned  down,  as  to  conceal  the  writing  on 
the  concluding  part  thereof,  but  neither  Hopkins 
or  Eaton  were  present  when  Chaffey  signed." 

The  second  Article  pleaded  the  handwriting  of 
the  deceased  to  the  paper. 

The  subscribing  witnesses  having  been  examined, 
it  appeared  by  their  evidence,  that  the  deceased  did 
not  sign  the  paper  in  their  presence,  and  that  they 
never  saw  his  name  or  seal  to  the  paper. 

The  case  came  on  for  hearing. 

Haggard  and  R.  PhUlimore  in  support  of  the 
will,  argued,  that  this  was  a  will  which  the  Court 
would  be  anxious  to  support.  That  in  White  v. 
Trustees  of  the  British  Museum  (u),  and  Doe  dem. 
.  Jackson  v.  Jackson  (6),  the  question,  whether  the 
signature  of  a  testator  to  a  will  was  made  before 
the  witnesses  subscribed,  was  left  as  a  fact  to  a  jury, 
and  a  jury  will  presume  the  fact  to  be  one  way  or  the 
other  on  the  reasonable  probabilities  of  a  case.    That 

(a)  6  Biog.  310. 

(*)  Coram,  Parke,  B.,  North  Circuit,  16th  March,  1842. 
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in  a  Court  of  probate  the  judge  will,  in  favour  of  a  18*2, 
testamentary  disposition,  make  the  same  presump-  Juiyi9th. 
tion  of  fact  as  a  jury  would  make  ;  that  it  would  be  w^ 
most  anomalous  and  inconvenient,  if  in  the  case  of 
a  will  respecting  real  estate,  a  jury  should  presume 
it  to  have  been  signed  by  the  devisor  in  the  pre- 
sence of  witnesses,  or  to  have  been  signed  by  him 
before  the  witnesses  subscribed,  and  a  Court  of  pro- 
bate not  make  the  same  presumption  in  the  case 
of  the  same  will,  as  respected  the  personalty.  That 
in  this  case  the  reasonable  probabilities  were,  that 
the  testator  signed  whilst  the  witnesses  were  present. 
They  cited  Farebrother  v.  Simmons  (a),  Wcdlis  v. 
Wallis  (ft),  Trimmer  v.  Jackson  (c),  Jarman  an 
Wills,  (c.  8,  p.  140,)  Williams's  Executors,  (vol.  1, 
p.  65.) 

Addams  and  Ourteis,  contra,  contended,  that  to 
hold  this  will  to  be  sufficiently  executed,  would  be 
to  repeal  the  9th  section  of  the  1  Vict.  c.  26>  which 
was  expressly  designed  to  prevent  any  paper  ope- 
rating as  a  will  where  the  witnesses  did  not  actually 
see  the  signature  of  the  testator.  That  the  sig- 
nature under  the  present  act,  must  be  made  in  their 
presence  or  the  signature, — not  the  will,  must  be 
acknowledged  in  their  presence.  That  the  Court 
could  not  presume  this  will  to  have  been  signed  in 
die  presence  of  the  witnesses,  when  they  the  wit- 
nesses deposed,  that  in  their  belief  it  was  not  signed 
in  their  presence.  That  presumptions  of  fact  can 
only  be  made  in  the  absence  of  evidence ;  and  that 
to  presume  the  fact  of  signature  in  the  presence  of 

(a)  5  B.  &  Aid.  333.  (c)  lb.  117. 

(ft)  4  Bora.  Bed.  Law.  114. 
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1842,  the  witnesses  in  this  case,  would  be  to  do  so  in  the 

j«iyu|th.  teeth  of  the  evidence.  fn  v  ^  <g*'Mt) 

Ilott  In  reply,  Star  Me  on  Evidence,  \p.  1685,)  and 

g™L  Peate  v.  Ongley  (a)  were  referred  to. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

The  Rev,  H.  Masterman  died  on  the  8th  of  De- 
cember, 1841 ;  he  left  a  will,  all  in  his  own  hand- 
writing, dated  the  8th  of  September,  1841,  signed 
by  the  deceased,  and  with  an  attestation  clause, 
"  Signed,  sealed,  and  delivered  in  the  presence  of," 
(three  persons,)  Samuel  Hopkins,  Henry  Eatou, 
and  John  Chaffey.  The  signature  of  the  deceased, 
and  the  date  of  the  year  in  which  the  execution 
took  place,  appear  to  have  been  inserted  after  the 
body  of  the  will  was  written  : — the  purport  of  the 
will  is  to  give  legacies  to  friends  and  servants. 
[The  Court  stated  the  contents  of  the  will,  and  pro- 
ceeded.] 

Now  this  is  a  will  which  the  Court  would  be 
disposed  to  support,  if,  under  the  circumstances, 
it  can  do  so ;  there  can  be  no  doubt  of  the  intention 
of  the  deceased,  that  it  should  operate  as  a  disposition 
of  his  property. 

The  will  is  propounded  by  Mr.  Ilott,  the  executor, 
who  is  a  legatee  in  a  sum  of  400/.,  and  is  opposed 
by  Mrs.  Margaret  Genge,  a  second  cousin  of  the 
deceased.  The  question  is,  whether  it  is  executed 
i  pursuant  to  the  provisions  of  the  9th  section  of  the 
1  Vict.,  c.  26,  inasmuch,  as  the  attesting  witnesses 
did  not  see  the  testator  write  his  name,  so  as  to  be 

(«)  Com.  196. 
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able  to  swear  that  he  did  so  in  their  presence ;       1842, 
whether  there  is  sufficient  evidence  to  satisfy  the     July  im. 
Court  of  the  fact  that  the  signature  was  on  the       u^ 
paper  at  the  time  the  witnesses  attested  it;  or      q££1 
whether  there  is  sufficient  evidence  to  satisfy  the 
other  alternative  of  the  statute,  namely,  of  the  ac- 
knowledgment of  the  signature,  in  the  presence  of  ,i     .  .  &* 
the  witnesses.     Although  in  the  allegation,  nothing  fiJ&        ^m**1*** 
is  suggested  as  to  acknowledgment  of  the  signature/  T^f^/VrH^^^fT 
but  the  case  is  rested  on  actual  signature,  yet,  il^/J^J&&'  ^**£ 
from  the  evidence  of  the  witnesses,  it  should  appear  ^^iU^^^.jf^ 
that  the  signature  was  acknowledged,  the  Court  iu^^^^^f^x^, 
would  not  deprive  the  party  of  the  benefit  of  that  V  faJL"  ***^^ 
fact,  particularly,  as  this  circumstance  has  been 
called  to  the  attention  of  the  other  party,  as  appears 
from  the  interrogatories  addressed  to  the  witnesses ; 
therefore,  I  think  both  points  do  arise  on  the  present 
occasion. 

The  evidence  produced  by  no  means  comes  up  to 
the  plea,  and  as  this  is  the  first  case  which  has  been 
argued  before  this  Court,  as  to  the  validity  of  a 
paper  executed  under  circumstances  such  as  exist 
in  this  case,  I  think  it  right  to  refer  particularly  to 
the  evidence  and  to  the  facts  of  the  case. 

The  first  witness  is  Samuel  Hopkins,  he  says,  "  I 
and  Eaton  were  called  on  by  the  deceased,  who 
said,  '  I  want  you  two  to  sign  a  paper  for  me/  I 
said,  we  will  come  immediately,  he  left  directly,  * 
Eaton  and  I  followed  in  a  few  minutes,  perhaps 
five.  We  went  to  the  Vicarage,  we  were  told  Mr. 
Masterman  was  in  his  study,  the  study  door  was 
open,  and  we  went  in,  the  room  is  small ;  the  de- 
ceased was  standing  at  a  table,  on  which  was  a 
little  desk,  his  back  was  to  us,  directly  opposite  to 
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1842.     the  door  at  which  we  entered.    He  was  doing 

July  i9th.    something  to  a  paper,"  (no  doubt  it  was  this  very 

£^       paper)  "  for  I  could  see  a  portion  of  it,  I  think  he 

g£j£      was  folding  it."  "It  was  at  that  table  and  desk 

that  he  did  all  his  writings,  then  he  used   to  be 

sitting,  for  it  was  high  enough  for  that,  and  no 

more,  but  at  the  time  of  which  I  am  speaking  he 

stood  leaning  forward  ;  I  am  sure  he   was  doing 

-m--'+  *       .  something  to  the  paper,  folding  it  I  think,  I  could 

s  .    *        not  swear  that  he  was  not  writing,  but  I  think,  if  he 

was  writing  when  we  went  in,  I  should  have  seen 

v    and  remembered  his  putting  his  pen  into  the  little 

•  glass  inkstand  in  which  it  was  when  I  saw  it,  as  I 

shall  depose,  and  where  it  always  was,  at  the  right 

hand  corner  of  the  little  desk.     He  was  standing 

as  I  have  said,  but  he  often  stood  to  write  so  much 

as  his  name  :  his  chair  was  close  by.     He  stood  for 

perhaps,  as  much  as  a  minute,  and  then  turning 

round,  he  said,  (seeing  us  both,)  addressing  me, 

*  Well,  Hopkins,  you  are  come/  he  had  the  paper  in 
his  hand,  the  one  I  signed,  and  he  then  said  that 
he  wished  me  or  us,  ('  you,  he  said,')  to  do  a  little 
job  for  him,  or  to  that  effect.  I  stepped  forward, 
and  the  deceased,  holding  the  paper  down  on  the 
desk  with  one  band,  told  me  to  sign  my  name 

*  there'  or  'here'  pointing  with  the  other  hand 
where.  I  saw  no  writing  at  all  upon  it,  it  was  folded 
in  such  a  manner  that  whatever  was  upon  it  was 
covered  by  the  folding  of  it  down.  The  place 
where  he  told  me  to  sign  was  up  as  close  to  the  fold 
as  it  well  could  be.  The  deceased  took  the  glass 
inkstand  or  flat  bottle  with  the  pen  in  it  out  of  the 
desk,  and  put  it  on  the  table  by  the  side  of  the 
desk,  and  then,  as  he  pointed,  I  wrote  my  name, 
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*  Samuel  Hopkins/  nothing  more.  Mr.  Masterman      I8*8- 
had  blotting  paper,  and  made  use  of  it  at  times,  but     July  i9th. 
I  saw  none  used  then."    This  I  suppose  to  be  in       iT^ 
answer  to  a  question  addressed  to  him  by    the 
examiner,  for  die  purpose  of  bringing  out  any  fact, 
because,  as  he  had  not  been  there  two  minutes 
before  he  signed  his  name,  if  the  deceased  had 
signed  during  that  time,  there  must  have  been  some 
ingenuity  used  to  conceal  from  him  the  whole  of  the 
paper,  particularly  as  the  attestation  clause  was  there 
before  he  signed.      He  goes  on, — "Not  another 
word  was  said  about  what  we  had  f  been  doing,  of 
that  I  am  quite  sure  ;  I  was  not  present  when  any 
other  person  signed  that  paper,  and  I  saw  no  more 
of  it,  and  never  heard  the  deceased  name  it,  except 
as  I  have  said." 

Then  he  goes  on  to  depose  to  the  complete 
capacity  of  the  deceased,  and  that  this  is  the  paper 
which  he  witnessed.  That  he  had  not  signed  any 
paper  for  Mr.  Masterman  for  some  time  before,  and 
never  signed  any  afterwards,  and  that  he  never 
witnessed  any  such  as  he  describes.  Then  he  says, 
"  I  cannot  myself  fold  the  paper  now  produced  to  me 
as  it  was  folded  when  I  signed,  I  signed  as  I  have 
said,  but  it  was  folded  or  covered  by  some  other 
paper,  so  that  no  part  was  to  be  seen  by  me,  but  just 
that  lower  part  on  which  the  names  of  myself  and 
the  other  two  witnesses  now  appear." 

It  is  quite  clear,  according  to  this  witness,  that 
he  did  not  see  the  subscription  of  the  testator,  if 
then  signed  to  the  paper  according  to  the  examina- 
tion in  chief  of  this  witness,  there  was  no  possibility 
of  seeing  any  writing ;  he  says  the  deceased  did  not 
pign  the  will  in  his  presence,  and  the  impression  on 
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1842..  the  mind  of  the  witness  is,  that  he  did  not  sign  in 
July  19th.  his  presence,  for  on  the  second  interrogatory,  he 
lum  says:  "  I  cannot  positively  swear  that  Mr.  Master- 
<g2J££  man  did  or  did  not  sign  his  name  in  my  presence, 
on  the  occasion  in  question ;  I  have  deposed  to  the 
best  of  my  recollection  and  belief,  to  what  passed, 
and  to  all  that  passed  on  that  occasion ;  I  am  sure 
that  he  did  not  shew  his  signature  to  me ;  if  it  was 
there,  I  did  not  see  it.  He  did  not  acknowledge  it 
by  any  words  spoken  in  my  hearing,  and  my  belief 
is,  that  he  did  not  sign  his  name  in  my  presence. 
I  cannot  at  all  say  whether  the  name  of  the  deceased 
had  or  had  not  been  signed  by  him  before  he  de- 
sired me  and  my  son-in-law  to  witness  it  as  we  did. 
Mr.  Masterman  has  frequently  asked  me  to  sign 
papers  for  him.  I  did  not  know  what  the  paper 
was  (which  I  so  signed  as  I  have  deposed),  when  I 
signed  it." 

To  the  third  interrogatory,  he  says, — 
u  I  cannot  swear  that  the  deceased  did  write  any- 
thing at  all  in  my  presence,  on  the  occasion  deposed 
of  between  the  time  when  I  so  went  to  him  in  his 
study,  and  of  my  subscribing  my  name  as  I  have 
deposed.  If  he  did  write  anything,  I  do  not  know 
why  it  might  not  have  been  as  well  filling  up  the 
date,  as  signing  his  name." 

The  witness  Henry  Eaton,  the  son-in-law,  de- 
poses much  to  the  same  effect.  He  says:  "  Mr. 
Masterman  had  his  back  to  us  as  we  entered.  The 
desk  stood  on  a  table  up  against  the  wall :  I  had 
often  seen  him  writing  at  that  desk,  in  that  place. 
He  commonly  sat  to  write.  He  was  a  tall  man, 
and  had  to  stoop  if  he  stood  to  do  anything  at  that 
desk.     When  I  went  into  the  room,  I  saw  nothing 
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but  his  back  ;  I  could  not  tell  what  was  before  bim      1842. 
on  the  desk  ;  if  any  thing ;  apparently  to  me,  he  was     July  i9th. 
leaning  over  the  desk,  doing  something  to,  or  else       w^ 
looking  at  what  was  on  it,  and,  that  it  was  a  paper      geno? 
that  was  on  it,  was  shewn  immediately  from  what 
followed.     We  had  but  just  entered  the  room,  when 
Mr.   Masterman,  tabling  half  round,  said    '  Mr. 
Hopkins,  I  want  you  and   Henry  (meaning  the 
deponent)  to  sign  this  paper  for  me.9    Mr.  Master- 
man  then  stood  a  little  aside,  to  allow  us,  one  at  a 
time,  to  come  to  the  table,  and  holding  a  folded 
paper, — so  covered  that  there  was  no  telling  whether 
there  was  anything  on  it  or  not,  or  what  was  on  it, 
I  should  say,  for  doubtless  there  was  something  on 
it,  or  he  would  not  be  hiding  it,  as  he  did, — he 
pointed  to  Hopkins  where  he  should  write  his  name, 
which  he  did,  and  then  the  same  with  me.     It  was 
close  under  where  the  upper  part  of  the  paper  was 
folded  down  upon  it,  that  we  had  to  sign  our  names 
as  we  did,  Mr.  Masterman  never  said  what  it  was 
we  were  signing.     I  suppose  that  we  were  with  him 
for  about  a  quarter  of  an  hour ;  I  should  think, 
that  from  the  time  we  entered  the  room,  until  the 
business  we  were  come  upon  was  finished  by  my 
signing  my  name,  as  I  have  said,  would  not  be. 
more  than  five  minutes,  six  at  furthest ;  I  should 
say  apparently,  he  was  getting  of  the  paper  ready 
for  us  to  sign  when  we  went  in." 

"  No  one  else  was  present  when  we  signed.  The 
first  that  I  saw  of  the  pen,  as  I  recollect,  was  as 
Mr.  Masterman  turned  aside  to  make  way  for 
Hopkins ;  the  pen  was  then  standing  in  the  glass 
in  the  inkstand ;  I  saw  Hopkins  take  it  out  from  it 
to  write  his  name;  when  he  had  done  so,  he  made 
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184a-  way  for  me,  and  I  took  his  place.  Whether  Mr. 
jmiy  i9tb.  Masterman  took  up  the  paper,  which  we  had  signed 
iunr  in  our  presence*  or  let  it  remain,  I  am  not  able  to 
Gkml  Bay ;  I  have  seen  blotting  paper  in  the  desk  and  on 
it  before  now,  but  I  saw  none  and  none  was  used 
that  day.  When  we  first  went  into  the  study 
(which  is  a  very  small  room),  I  stood  rather  behind 
Hopkins,  and  could  not  see  quite  so  well  as  he ;  I 
should  rather  say  Mr.  Masterman  did  not,than  that 
he  did»write  on  the  paper  while  we  were  with  him ; 
I  doubt  if  there  was  altogether  time  for  him  to  have 
written  and  folded  the  paper  too ;  I  do  not  call  to 
mind  anything  else  having  passed ;  Mr.  Masterman 
certainly  did  not  tell  us  what  paper  it  was  which 
we  were  signing/9  Then  further  on  he  says — 
"  How  the  paper  was  folded  on  that  occasion,  I 
cannot  now  say,  or  how  Mr.  Masterman  contrived 
it,  but  he  did  by  some  means  cover  it  all  up,  except 
just  the  space  left  for  us  to  sign  as  we  did." 

Upon  interrogatories,  this  witness  deposes  very 
much  to  the  effect  I  have  already  stated,  with  re- 
gard to  the  first  witness.  These  are,  in  effect,  the 
only  two  witnesses,  for  the  third  witness  was  alone 
at  the  time  of  his  attestation  of  the  will,  and  his 
attestation,  therefore,  would  not  be  sufficient  to 
comply  with  the  requisites  of  the  act  of  Parliament. 

What  is  the  result  ?  The  witnesses  are  called  in 
to  attest  a  paper ;  the  testator  is  a  tall  man,  standing 
at  a  table,  which  caused  him  to  stoop ;  he  was  doing 
something  with  the  paper ;  the  impression  made 
on  the  mind  of  the  one  witness  is,  that  he  was 
folding  the  paper ;  of  the  other,  that  he  was  getting 
it  ready  for  them  to  sign ;  neither  witness  can  take 
upon  himself  to  swear  that  he  saw  the  deceased 
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write  anything  on  the  paper,  or  that  he  had  a  pen      1842, 
in  his  hand,  or  put  a  pen  back  into  the  inkstand  ;     Jmiyis*. 
they  will  not  undertake  to  swear  that  he  did  write       iZ^r 
anything  in  their  presence,  or  that  the  impression      S£JJ£ 
on  their  minds  is  that  he  did  so ;  their  impression 
is  rather  that  he  did  not  than  that  he  did. 

Tbis  is  the  whole  proof  of  the  fact  of  execution  ; 
but,  it  has  been  contended,  that  with  reference  to 
cases  under  the  Statute  of  Frauds,  something  is  to 
be  inferred  from  the  attestation  clause,  which  pur- 
ports that  the  paper  was  "  signed,  sealed,  and  de- 
livered, in  the  presence  of  the  witnesses;'9  and 
perhaps  something  might  have  turned  on  that,  if 
the  deceased  himself  had  considered  the  instrument 
complete.  The  evidence  is,  that  the  deceased  re- 
quested the  witnesses  merely  to  sign  their  names, 
and  that  they  did  not  see  the  attestation  clause,  and 
the  deceased  himself  afterwards  went  to  Chaffey, 
and  requested  him  to  sign  the  paper,  and  he  could 
see  nothing ;  that  detracts  from  any  inference  being 
drawn  from  the  attestation  clause  in  favour  of  the 
will. 

Then  what  is  the  effect  which  this  evidence  ought 
to  have  on  the  mind  of  the  Court?  It  is  said,  that 
the  Court  may  presume  that  the  paper  was  signed 
while  the  witnesses  were  in  the  room ;  but  the  Court , 
cannot  presume  this,  while  the  impression  on  the 
minds  of  the  witnesses  is,  that  it  was  not  signed  in 
their  presence.  Although  the  circumstances  of  the 
case  do  not  preclude  the  possibility  of  the  paper 
having  been  then  signed  by  the  deceased  in  the 
presence  of  the  witnesses,  the  proof  of  the  affirma- 
tive lies  on  those  who  propound  the  paper,  and  I 
cannot  presume,  in  the  absence  of  all  evidence, — 
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1842.  notwithstanding  I  have  a  strong  inclination  to  carry 
j*iy  i9th.  into  effect  the  clear  intentions  of  the  deceased, — 
wi  that  the  instrument  was  signed  in  the  presence  of 
c£j|£      the  witnesses. 

This  brings  me  then  to  the  second  point,  whether 
the  signature  was  acknowledged  in  the  presence  of 
the  witnesses ;  I  have  already  stated,  that,  notwith- 
standing the  form  of  the  plea,  the  Court  would  be 
inclined  to  give  the  party  the  benefit  of  any  proof, 
which  may  arise  from  the  circumstances  of  the  case. 
It  is  not  contended,  that  there  was  any  express  ac- 
knowledgment of  a  signature,  that  the  deceased 
said,  "  This  is  my  signature,  and  I  request  you  to 
attest  it," — the  case  must,  therefore,  rest  on  what 
may  be  considered  a  virtual  acknowledgment  of  a 
signature  :  it  is  not  necessary  that  a  testator  should 
state  to  the  witnesses  that  it  is  his  signature ;  the 
production  of  a  will  by  a  testator,  it  having  his  name 
upon  it,  and  a  request  to  the  witnesses  to  attest  it, 
would  be  a  sufficient  acknowledgment  of  the  signa- 
ture under  the  present  statute. 

This  was  the  point  most  strongly  pressed  in  the 
argument,  and  it  was  contended,  that  with  reference 
to  cases  under  the  Statute  of  Frauds,  what  was 
done  in  this  case  was  sufficient  to  constitute  an 
acknowledgment  of  the  signature  :  before  I  refer  to 
the  cases  cited,  it  will  be  necessary  to  consider  the 
wording  of  the  two  statutes, — the  Statute  of  Frauds, 
and  the  statute  1  Vict.  c.  26.  By  the  Statute  of 
Frauds,  (29  Car.  2,  c.  3,)  "  All  devises  and  bequests 
of  any  lands  or  tenements,  shall  be  in  writing,  and 
signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence,  or  by  his  express 
direction,  and  shall  be  attested  and  subscribed,  in 
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tbe  presence  of  the  said  devisor,  by  three  or  more       1842- 
credible  witnesses."     Under  this  form  of  words,  it     July  ifth. 
was  held  not  necessary  that  the  witnesses  should        wi^ 
see  the  testator  actually  sign ;  he  need  not  acknow-       *3e™L 
ledge  his  signature  to  all  the  witnesses  at  the  same 
time,  the  acknowledgment  might  be  made  to  each    -  ♦     JX^j^ui 
witness  separately :  a  simultaneous  presence  of  the    U*^^^^«*^J 
witnesses  was  not  required.     Grayson  v.   A t^'^^^Jl^J^ •  / 
son  (a),  Jones  v.  Lake  (6),  Stonekouse  v.  Evelyn  (c),  ™      * 
Ellis  v.  Smith  (rf),   Wright  v.  Wright  (e).     These 
cases  determine  that  point,  that  an  acknowledg- 
ment in  the  presence  of  each  witness  separately,  is 
sufficient. 

In  other  cases,  it  has  been  held,  that  a  request 
to  witnesses  to  subscribe  their  names  as  witnesses, 
without  stating  what  the  instrument  was,  was  a 
sufficient  acknowledgment  under  the  Statute  of 
Frauds.  The  Trustees  of  the  British  Museum  v. 
White  (/),  Wright  v.  Wright  (g),  Johnson  v. 
Johnson  (A),  Jarman  on  Wills  (i). 

How  does  the  law  now  stand  ?  the  9th  section  of 
the  statute  1  Victoria,  c.  26,  enacts,  that  "  no  will 
shall  be  valid  unless  it  be  in  writing,  and  executed 
in  manner  hereinafter  mentioned ;  (that  is  to  say,) 
it  shall  be  signed  at  the  foot  or  end  thereof,  by  the 
testator,  or  by  some  other  person  in  his  presence, 
and  by  his  direction ;"  it  was  held,  under  the  Sta- 
tute of  Frauds,  that  a  signature  at  the  commence- 
ment was  sufficient;  now,  it  must  be  signed  at  the 

{a)  2  Vee.  Sen.  454.  (/)  3  Moore  &  P.   689;    6 

(b)  2  Atk.  176.  Bingham,  310. 

(e)  3  P.  Wms.  254.  (g)  5  Moore  &  P.  316. 

(d)  l  Yes.  Jun.  11.  (*)  1  Cr.  &  Meee.  140. 

(e)  5  Moore  &  P.  316.  (i)  Vol  1,  pp.  71, 73. 
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1842*      foot  or  end  thereof:  this  paper  is  signed  at  the 
Juiywth.     f00t  or  en(j  by  the  testator, — there  is  no  doubt  of 
ium       that.    The  section  goes  on,  "and  such  signature 
Gmoi.      shall  be  made  or  acknowledged  by  the  testator,  in 
the  presence  of  two  or  more  witnesses,  present  at 
the  same  time,  and  such  witnesses  shall  attest  and 
i         *  shall  subscribe  the  will  in  the  presence  of  the  tes- 
:     ^    4.   tator,  but  no  form  of  attestation  shall  be  necessary." 
Here  it  is  enacted,  not  that  the  will  shall  be  signed, 
but  "  that  the  signature  shall  be  made  or  acknow- 
ledged ;"   some  doubt  was  raised  soon  after  the 
passing  of  the  act,  whether  an  acknowledgment  was 
not  confined  to  cases  where  the  signature  was  made 
by  "  some  other  person"  for  the  testator,  but  the 
Court  was  of  opinion  that  the  acknowledgment  ex- 
tended to  the  signature,  whether  made  by  the 
testator  himself,  or  by  another  for  him.  (e) 

The  question,  then,  in  this  case  is,  whether  there 
was  an  acknowledgment  of  the  signature  by  the 
testator  to  two  witnesses  present  at  the  same  time  ? 
If  there  was  such  an  acknowledgment,  the  statute 
has  been  complied  with,  for,  undoubtedly,  the  two 
witnesses  were  present  at  the  time  of  the  acknow- 
ledgment, if  any  took  place,  and  they  subscribed 
the  will  in  the  presence  of  the  testator.  The  first 
observation  that  arises  on  this  is,  that  the  wording 
of  the  present  statute  varies  materially  from  the 
corresponding  section  in  the  Statute  of  Frauds; 
there  nothing  was  said  as  to  acknowledgment  of  the 
signature  by  the  testator ;  a  will,  therefore,  might 
be  signed  by  the  testator,  or  by  some  other  person 
in  his  (the  devisor's,  not  the  witness's,)  presence, 

l«)  In  the  Goods  of  Cornelius  Regm,  l  Curt.  908. 
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and  if  attested  and  subscribed  by  three  witnesses,  in 
the  presence  of  the  devisor,  would  be  good ;  it  is 
quite  clear  that  the  Legislature,  in  the  recent 
statute,  intended  something  further;  under  the 
Statute  of  Frauds,  it  was  sufficient  if  the  paper  was 
acknowledged  to  be  a  will,  but  it  is  now  enacted,  in 
express  terms,  that  the  signature  shall  be  acknow- 
ledged, it  would  seem  to  require  that  the  witnesses 
should  see  the  signature ;  that  they  should  know 
that  the  paper  was  signed  at  the  time,  a  fact  which 
could  only  be  known  by  seeing  the  testator  sign,  or 
hearing  him  say  that  he  had  signed,  and  "  that 
was  his  signature :"  it  might  be  a  question  whether 
a  declaration  by  the  deceased  that  he  had  signed 
the  paper  would  be  sufficient  for  the  purpose,  but 
that  point  does  not  arise  here.  How  is  it  possible] 
that  a  signature  should  be  acknowledged,  (for  it  is  not  j 
the  will,  but  the  signature,  which  is  to  be  acknow-l 
ledged,)  unless  the  signature  is  exhibited  to  the 
witnesses  ?  The  statute  requires  that  the  signature 
should  be  attested, — not,  as  Mr.  Jarman  says,  the 
will.  Now  the  construction  which  I  should  be  in- 
clined to  put  upon  this  clause,  is,  that  the  pro- 
duction of  the  will  with  the  signature  to  it,  and 
requesting  the  witnesses  to  attest,  and  their  attest- 
ing and  subscribing  the  will  would  be  sufficient. 

Now  what  were  the  cases  referred  to  ? — the  most 
important  was  that  of  White  v.  The  Trustees  of 
the  British  Museum,  (a)  In  that  case,  a  special 
verdict  found,  that  the  will  in  question  had  been 
signed  by  the  testator  before  he  produced  it  to  the 
witnesses ;  it  is  quite  evident,  that  on  the  facts  so 
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(«)  6  Bingham,  310. 
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1842.       found,  the  Lord  Chief  Justice  delivered  the  opinion 
July  19th.     of  the  Court, 
iTot  In  that  case,  then,  it  appears,  that  the  deceased 

3EJ£  had  signed  his  name  to  the  paper  before  he  pro- 
duced  it  to  either  of  the  witnesses,  that  he  pro- 
duced it  to  two  witnesses  who  did  not  see  the  sig- 
nature of  the  deceased,  and  he  afterwards  produced 
it  to  a  third  witness. 

[The  Court  read  the  statement  of  the  case  as  re- 
ported in  6  Bingham.'] 

Serjeant  Wilde,  in  arguing  the  case  on  the  one 
side,  says :  "  It  is  not  required  by  the  statute  that 
the  witnesses  should  see  the  devisor  sign ;  or  that 
he  should  sign  in  their  presence :  nor  that  all  the 
witnesses  should  subscribe  in  the  presence  of  each 
other :  nor  that  they  should  know  the  instrument 
they  have  subscribed  to  be  a  will." 

I  refer  to  this  on  account  of  an  observation  of 
Lord  Chief  Justice  Tindal,  which  here  occurs :  his 
Lordship  says, —  "  If  the  will  be  not  actually  signed 
by  the  devisor  in  the  presence  of  the  witnesses,  must 
it  not  be  acknowledged  as  such  to  them  V 

Then  Serjeant  Wilde  answers ;  "  The  devisors  de- 
siring the  witnesses  to  subscribe  the  instrument  under 
the  usual  formulary  of  attestation,  is  a  sufficient  ac- 
knowledgment of  his  having  signed  it  himself,  and 
intending  the  instrument  should  be  effective/9 — Be 
it  remembered,  that  it  had  been  found  that  this  will 
was  actually  signed  at  this  time. — "  There  is  no 
other  object  for  which  he  can  be  conceived  to  haver 
required  their  subscription.  Consistently,  therefore, 
with  the  decisions  before  referred  to,  the  word 
'  attested,'  as  employed  in  the  statute  in  conjunction 
'  with  subscribed/  can  only  mean,  that  the  witnesses 
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should  bo  subscribe  as  to  be  able  at  a  future  time  to       1842. 
testify,  by  a  reference  to  their  subscription,   the     Juiyi9th. 
identity  of  the  document  subscribed.     The  object       flow 
of  the  statute  is  to  prevent  a  false  document  from 
being  substituted  for  that  placed  in  their  hands  by 
the  devisor.     The  safety  of  the  devisor,  and  of  the 
parties  claiming  under  the  devise,  is  sufficiently 
answered,  if  at  any  time  the  witnessess  can  testify 
that  the  document  produced  with  their  subscription 
is  the  same  as  that  which  the  devisor  has  recog- 
nised by  placing  it  in  their  hands,  for  the  purpose 
of  obtaining  their  subscription." 

Chief  Justice  Tindal  said,  "  The  question  is, 
whether  in  the  execution  of  this  will,  the  several 
requisites  contained  in  the  Statutes  of  Frauds  have 
been  duly  observed  ?  By  the  29  Car.  2,  c.  3,  s.  5, 
it  is  enacted,  '  that  all  devises  and  bequests  of  any 
lands  or  tenements  shall  be  in  writing,  and  signed 
by  the  party  so  devising  the  same,  or  by  some  other 
person  in  his  presence,  and  by  his  express  directions, 
and  shall  be  attested  and  subscribed  in  the  presence 
of  the  said  devisor,  by  three  or  four  credible  wit- 
nesses, or  else  they  shall  be  utterly  void  and  of  non- 
effect.'  And  as  the  special  verdict  finds  that  the 
whole  of  the  paper  writing  is  in  the  handwriting  of 
W.  White,  and  that  he  signed  it  before  it  was 
signed  by  the  witnesses,  the  jurors  do  find  in  terms, 
that  there  is  a  devise  in  writing,  and  that  it  is  signed 
by  the  party  who  makes  the  devise. 

"  Again,  it  is  found  expressly  that  the  names  of 
the  three  persons  were  signed  by  them  upon  the 
paper  writing,  in  the  presence  of  the  said  W.  White ; 
that  is,  in  the  language  of  the  statute,  the  writing 
was  subscribed  in  the  presence  of  the  devisor,  so 
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that  the  inquiry  is  simplified,  and  reduced  to  this 
single  question,  whether  the  devise  was  attested  by 
them  within  the  meaning  of  the  statute  ?" 

The  Chief  Justice  founds  his  judgment  on  the 
special  verdict,  and  he  says — having  all  these  facts 
before  him,  all  found  by  the  special  case — "  It  has 
been  held  in  so  many  cases,  that  it  must  now  be  taken 
to  be  settled  law,  that  it  is  unnecessary  for  the  testator 
actually  to  sign  the  will  in  the  presence  of  the  three 
witnesses  who  subscribe  the  same  ;  but  that  any  ac- 
knowledgment before  the  witnesses  that  it  is  his 
signature,  or^any  declaration  before  them  that  it  is 
his  will,  is  equivalent  to  an  actual  signature  in  their 
presence,  and  makes  the  attestation  and  subscrip- 
tion of  the  witnesses  complete.  The  case  of  Ellis 
v.  Smith,  which  was  decided  by  Lord  Chancellor 
Harduricke,  assisted  by  the  Master  of  the  Rolls, 
Sir  J.  Strange,  Lord  Chief  Justice  Willes,  and  Lord 
Chief  Baron  Parker,  all  persons  of  high  and  eminent 
authority,  is  express  to  the  latter  point.  The  ob- 
jection, therefore,  to  the  execution  of  the  present 
will,  does  not  rest  upon  the  fact  that  it  was  not 
signed  by  W.  White  in  their  presence;  but  that 
with  respect  to  two  of  the  witnesses,  Hounslow  and 
Bristow,  there  was  no  acknowledgment  of  his  sig- 
nature, nor  any  declaration  that  it  was  his  will ; 
but  that  they  signed  their  names  in  entire  ignorance 
of  the  nature  of  the  instrument,  or  of  the  object  for 
which  their  names  were  written.  And  it  is  argued, 
that  if  such  subscription  of  their  names  satisfies  the 
intention  of  the  statute,  the  word  attested,  will  have 
no  force  whatever,  and  may  be  considered  as  if  it 
had  never  been  inserted. 

"  The  question,  however,  appears  to  us  to  be, 
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whether  upon  this  special  verdict,  the  finding  of  the       1842. 
jury  establishes,  although  not  an  acknowledgment     Juiyi9th. 
in  words,  yet  an  acknowledgment  in  fact,  by  the        il^ 
devisor  to  the  subscribing  witnesses,  that  this  in-      ghto* 
strument  was  his  will  ?  For  if,  by  what  the  devisor 
has  done,  he  must,  in  common  understanding  and 
reasonable  construction,  be  taken  to  haveacknow-i 
ledged  the  instrument  to  be  his  will,  we  think  the ' 
attestation  of  the  will  must  be  considered  .  as  com- 
plete, and  that  this  case  falls  within  the  principle 
and  authority  of  that  of  Ellis  v.  Smith. 

"  In  the  execution  of  wills,  as  well  as  that  of! 
deeds,  the  maxim  will  hold  good,  €  non  quod  dictum 
sed  quod  factum  est,  inspicitur.9 

"  Now  in  the  first  place,  there  is  no  doubt  upon 
the  identity  of  the  instrument.  The  paper  in  ques- 
tion is  the  very  paper  writing  which  was  produced 
by  the  testator  to  the  three  witnesses.  The  great 
object  of  the  direction  of  the  statute,  that  witnesses 
shall  subscribe  in  the  presence  of  the  devisor,  was 
to  prevent  the  possibility  of  the  witnesses  returning 
to  his  hands  any  other  instrument  than  the  very  . 
instrument  which  he  delivered  to  them  to  attest. 
This  object  has  been  attained  in  the  present  case, 
and  the  identity  of  the  instrument  is  beyond  dis- 
pute. 

"  In  the  next  place,  it  appears,  from  the  special 
verdict,  that  the  devisor  was  conscious  himself  that 
this  instrument  was  his  will.  For  the  verdict  finds 
that  he  was  of  sound  and  disposing  mind,  both  at  the 
time  he  signed  it  himself,  and  also  at  the  time  when 
the  witnesses  subscribed  their  names. 

"  But  further,  it  appears  from  the  inspection  of 
the  instrument  set  out  in  the  special  verdict,  that 
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1842*      the  signature  of  the  three  names,  could  not  pos- 
Jniy  19th.     gjbiy  enure   to  charge   themselves,  or  any  other 
Ilott       person,  and  could  not  have  been  done  for  any  other 
Genob.       purpose  whatever  than  simply  to  make  them  wit- 
nesses to  the  will.     And,  lastly,  it  appears  from  the 
same  inspection,  that  immediately  above  the  names 
of  the  witnesses,  there  was  written,  in  the  hand- 
writing of  the  testator,  these  words,  *  in  the  presence 
of  us  as  witnesses  thereto/  which  do  amount  to  a 
clear  and  unequivocal  indication  of  the  testator's 
intention  that  thev    should   be  witnesses  to   his 
will. 

"  When  therefore  we  find  the  testator  knew  this 
instrument  to  be  his  will ;  that  he  produced  it  to 
the  three  persons  and  asked  them  to  sign  the  same ; 
that  he  intended  them  to  sign  it  as  witnesses  ;  that 
they  subscribed  their  names  in  his  presence,  and 
,  returned  the  same  identical  instrument  to  him ;  we 
1  think  the  testator  did  acknowledge  in  fact,  though 
not  in  words,  to  the  three  witnesses,  that  the  will 
was  his.  For  whatever  might  have  been  the  doubt 
upon  the  true  construction  of  the  statute,  if  the  case 
were  res  Integra,  yet  as  the  law  is  now  fully  settled, 
that  the  testator  need  not  sign  his  name  in  the 
presence  of  the  witnesses,  but  that  a  bare  acknow- 
ledgment of  his  handwriting  is  a  sufficient  signature 
to  make  their  attestation  and  subscription  good 
within  the  statute,  though  such  acknowledgment 
conveys  no  intimation  whatever,  or  means  of  know- 
ledge, either  of  the  nature  of  the  instrument,  or  the 
object  of  the  signing :  we  think  the  facts  of  the 
present  case,  place  the  testator  and  the  witnesses 
in  the  same  situation  as  they  stood  where  such  oral 
acknowledgment  of  signature  has  been  made,  and 


r 


PREROGATIVE  COURT  OF  CANTERBURY. 


181 


we  do  therefore,  upon  the  principle  of  those  decisions*  \     1842. 
hold  the  execution  of  the  will  in  question  to  be  good     j„iy  19th. 
within  the  statute."  wr 

In  point  of  fact,  this  is  the  case  to  which  it  is  £££ 
alone  necessary  to  advert ;  this  is  a  determination 
that  where  a  testator  had  written  a  will  himself, 
and  signed  it,  and  produces  that  will,  so  signed  (for 
that  is  a  point  never  to  be  lost  sight  of)  to  witnesses, 
and  desires  them  to  sign  their  names,  that  amounts 
to  an  acknowledgment  that  the  paper  signed  by 
them  is  his  will,  and  the  instrument  is  complete  for 
its  purpose  ;  it  is  acknowledged  by  the  testator  to 
be  his  will. 

But  under  the  present  statute,  the  testator  must 
acknowledge  his  signature,  not  his  will  merely,  and  i 
there  is  no  proof  in  this  case  to  satisfy  my  mind  that 
the  will  was  signed  before  it  was  produced  to  the 
witnesses.  It  is  not  sufficient,  in  my  opinion,  merely 
to  produce  the  paper  to  the  witnesses,  where  it  does 
not  appear  that  the  signature  of  the  testator  was 
affixed  to  it  at  the  time,  and  this  it  is  which  distin- 
guishes this  case  from  those  under  the  Statute  of 
Frauds,  as  in  all  those  cases,  with  the  exception 
perhaps  of  Peate  v.  Ongley,  the  will  was  proved  to 
have  been  signed  before  it  was  produced  to  the 
witnesses.  *  • 

But  a  case  has  been  referred  to,  which  occurred 
on  the  Northern  Circuit,  before  Mr.  Baron  Parke, 
on  the  16th  of  March,  1842,  and  which  applies 
very  materially  to  this  case,  it  is  Doe  dem.  Jackson 
v.  Jackson.  It  turned  on  the  execution  of  a  will, 
the  paper  was  signed  when  it  was  produced  to  both 
witnesses,  and  both  the  witnesses  subscribed  the 
will  in  the  presence  of  the  deceased ;  the  question 
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1842,      was,  whether  the  deceased  had  acknowledged  his 
jaiy  i9th.    signature  to  two  witnesses  present  at  the  same  time  ? 
Ilott  The  facts  of  the  case  are  these,  the  testator  called 

gImob!  one  °f  his  confidential  clerks  into  a  counting-house, 
he  produced  a  paper,  and  told  him  it  was  his  will, 
(this  witness  was  the  only  witness  examined  at  the 
trial,)  this  paper  was  read  over  by  the  clerk  in  the 
presence  of  the  testator,  he  knew  what  the  will  was, 
and  that  it  was  signed  by  the  testator,  who  inquired 
of  him  who  was  likely  to  attest  it  as  a  second 
witness,  he  named  another  person,  a  second  clerk, 
the  testator  was  unwilling  that  the  second  clerk 
should  know  the  nature  of  the  paper,  and  on  his 
being  called  in,  he  placed  his  arm  on  the  instrument 
so  that  the  second  witness  could  not  see  the  sig- 
nature or  know  the  contents  of  the  paper,  both 
witnesses  attested  in  the  presence  of  the  testator, 
both  witnesses  were  present  at  the  same  time,  but 
when  the  will  was  produced  to  the  second  to  sign, 
he  did  not  know  whether  it  was  signed  by  the 
testator  or  not,  by  reason  of  the  testator  placing  his 
arm  on  it.  The  first  witness  knew  it  was  a  will 
and  signed  by  the  testator,  both  subscribed  it  in  the 
presence  of  the  deceased  ;  the  question  was,  whether 
this  was  a  valid  execution  of  the  will ;  the  ob- 
servations of  Baron  Parke,  are  these, — I  think  Mr. 
Baron  Parke  rather  expected  the  verdict  would  be 
against  the  will. — He  left  it  to  the  jury  to  say, 
whether  it  was  the  intention  of  the  testator  to 
acknowledge  his  signature  to  the  second  witness, 
he  says,  "  This  is  a  dry  question  of  fact  which  you 
have  to  decide,  reference  has  been  made  to  a  case  of 
White  v.  Trustees  of  the  British  Museum;  one 
question  is,  whether  the  testator  meant  the  second 
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witness  to  see  his  signature,  or  to  witness  it  as  a  1842. 
complete  instrument,  you  have  heard  that  he  put  ~j^fy  19th. 
his  hand  over  the  paper  and  covered  the  instrument ;  j~ 
the  question  is,  whether  he  meant  to  acknowledge  gIno* 
his  signature?  if  he  put  blotting  paper  over  his 
signature,  that  would  rebut  the  presumption  that  he 
meant  to  acknowledge  it.  Under  the  act  of  Par- 
liament, it  is  necessary,  in  order  to  make  a  valid 
will,  that  it  be  '  signed  at  the  foot  or  end  thereof  by 
the  testator,  or  by  some  other  person  in  his  presence, 
and  by  his  direction :  and  such  signature  shall  be 
made  or  acknowledged  by  the  testator  in  the 
presence  of  two  or  more  witnesses  present  at  the 
same  time,  and  such  witnesses  shall  attest  and  shall 
subscribe  the  will  in  the  presence  of  the  testator.' 
All  these  circumstances  must  concur  to  make  a 
valid  will  of  real  and  personal  property,  it  must  be 
signed  at  the  end,  (that  was  done  so  in  this  case,) 
the  signature  must  be  made  in  the  presence  of  two 
witnesses,  (that  is  not  done  in  this  case,)  or  the 
signature  must  be  acknowledged  by  the  testator  in 
the  presence  of  two  witnesses  present  at  the  same 
time,  I  must  leave  it  to  you  to  say,  whether  that  has 
been  done  in  this  case.  It  has  been  held  in  the 
Common  Pleas  that  it  is  not  necessary  there  should 
be  a  verbal  acknowledgment,  if  he  meant  to 
acknowledge  it,  it  would  do  equally  well,  but  there 
must  be  some  acknowledgment :  I  leave  it  to  you 
to  say  whether  that  has  been  done  in  this  case ; 
you  will  remember  it  is  for  the  lessor  of  the  plaintiff 
to  prove  that  it  has  been  done  so  to  your  satisfaction/' 
"  I  think,"  he  says,  "  that  by  sending  for  Rowley,  he 
meant  him  to  attest  a  complete  instrument,  whether 
that  was  done  or  not  is  for  you  to  say.     It  appears 
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1842.      from  the  first  witness  that  on  being  called  into  the 

July  i9th.     counting-house,   he  found  the  testator  engaged  in 

Ilott       writing,  so  far  as  this  witness  is  concerned,  he  not 

3ufo£      onty  shews  him  his  signature,  but  gets  him  to  read 

the  will.     It  is  also  quite  clear  that  he  did  not  want 

Rowley,  (the  second  witness,)  to  know  that  the 

paper  he  was  called  in  to  witness  was  a  will.     It  is 

for  the  lessor   of  the   plaintiff  to   shew   that  the 

signature  was  exposed,  if  it  was,  without  the  testator's 

saying  anything,  or  if  blotting  paper  were  put  over 

1  the  signature,  that  would,  I  think,   exclude  any 

presumption  that  he  intended  to  acknowledge  his 

signature  before  the  witnesses." — This  shews  the 

inclination  of  Mr.  Baron  Parke's  mind,  as  to  what 

amounts  to  acknowledgment. 

The  jury  returned  a  verdict  in  favour  of  the 
will  (a). 

If  that  case  had  been  decided  by  a  Court  of  Law, 
it  would  have  an  important  bearing  on  this  case. 
In  this  case  it  has  not  been  proved  that  the  will  was 
signed  by  the  testator  before  the  witnesses  attested 
it,  in  that  case  it  certainly  was  quite  clear  that  it 
was  signed  at  the  time ;  the  circumstances  are  very 
different ;  and  I  think  Mr.  Baron  Parke  expected 
that  the  jury  would, have  found  a  special  verdict, 
and  left  it  to  the  Court  to  establish  whether  it  was 
a  will  or  not,  it  is  evident  Mr.  Baron  Parke  had  a 
strong  doubt  whether  this  was  a  sufficient  execution. 
With  reference  then  to  the  express  direction  in  the 
statute,  that  where  the  will  is  not  signed  in  the 
presence  of  the  witnesses,  the  signature,  (not  the 
will,)  shall  be  acknowledged,  I  am  of  opinion,  under 

(a)  A  rule  for  a  new  trial  in  this  case  was  made  absolute  by  the 
Court  of  Queen's  Bench  on  Saturday  May  6th,  1843. 


r 


ARCHES  COURT  OF  CANTERBURY.  185 

tbe  circumstances  of  this  case,  that  the  signature  1842. 

was  not  acknowledged,  either  expressly,  (certainly  July  i9th. 

not  expressly,)  or  virtually  ii*  the  presence  of  two  iZon 

witnesses    present  at  the  same  time  ;    I  therefore  g»!«! 
pronounce  against  the    validity  of  the  will,  and 
decree  administration.    ;                    >•  -i  '-    *.-     , 
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Clowes  against  Jones,  falsely  calling  herself 

Clowes.  1842. 


—  Not.  2nd. 

This  was  a  question  as  to  the  admissibility  of  the  AiibeH^guit 
libel  in  a  suit  of  nullity  of  marriage,  promoted,  in  £2^5^ 
virtue  of  letters  of  request  from  the  commissary  of  ^^^lity 
the  Bishop  of  Winchester,  by  E.  Clowes  against  ^J^f^^ 
Harriet    Jones,    spinster,    falsely    calling    herself  in  obtaining 

j-ym  the  license," 

l/lOWeS.  ryecUd,  there 

The  libel  pleaded,  S^^JTaT- 

First.  That  the  said  H.  Jones,  falsely  calling  gSjySk 
herself  Clowes,  is  the  natural  and  lawful  daughter  ™  J£°ngly 
of  D.  Jones  and  Ann  his  wife,  respectively  de- 
ceased, and  was  born  on  the  7th  of  May,  1824* 
That  although  the  said  H.  Jones  was  baptized  by 
the  name  of  Harriot,  yet  she  always  was  called  and 
known  as  Harriet. 

Third.  That  in  the  month  of  November,  1840, 
the  said  H.  Jones  left  the  residence  of  her  mother, 
and  went  to  reside  in  George  Street,  Adelphi, 
when,  without  any  legal  authority,  she,  for  the 
first  time,  dropped  and  discontinued  the  use  of  her 
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1842.      true  8unmtne  of  u  Jones/'  and  used  and  passed  by 

Nov. 2nd.     the  surname  of  •*  Harwood." 

cTo7»  Fourth.  That  about  the  28th  of  November,  1840, 

cwww*  *^e  ?***?  proceeding  in  the  cause,  first  became 
acquainted  with  the  said  H.  Jones  whilst  she  was  re- 
siding in  George  Street,  Adelphi,  and  passing  by  the 
surname  of  "  Harwood."  That  in  February,  1841, 
she,  the  said  H.  Jones,  resided  with  the  party  pro- 
ceeding as  his  mistress,  first  at  ,  and  after- 
wards at  — — .  That  whilst  so  residing,  she  at 
first  used  the  assumed  surname  of  "  Harwood,"  but 
afterwards  assumed  the  surname  of  "  Bailey." 

Fifth.  That  in  the  month  of  February,  1840, 
the  said  H.  Jones,  in  order  to  deceive  the  party 
proceeding,  and  to  induce  him  to  marry  her,  falsely 
and  fraudulently  represented  to  the  party  proceed- 
ing, that  her  real,  true,  and  only  legal  names  were 
not  "  H.  Harwood,"  but  • '  E.  H.  G.  Terry ;"  and  also, 
for  the  purposes  aforesaid,  falsely  and  fraudulently 
represented  to  him,  that  she  was  the  lawful  daughter 
of  Admiral  Terry,  and  belonged  to  a  highly  re- 
spectable family  of  that  name  resident  at  Brighton ; 

that  she  was  niece  to  Lady  S ,  and  sister  of 

Mrs.  Colonel  C ,  resident  at  Brighton  ;  and 

she  frequently  represented  to  the  party  proponent, 
that  she  had  received  letters  from  such  relatives, 
and  shewed  to  him  forged  or  fictitious  letters 
fraudulently  prepared  and  procured  by  her  for  that 
purpose.  That  whilst  the  parties  lived  together, 
and  on  the  20th  of  March,  1841,  the  said  Harriet 
Jones  falsely  and  fraudulently  informed  the  party 
proceeding,  that  she  was  enceinte,  and  also  falsely 
and  fraudulently  represented  that  she  had  been,  on 
the  13th  day  of  June,  during  the  temporary  ab- 
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sence  of  the  party  proceeding,  prematurely  con-      1842, 
fined.  That  in  consequence  of  the  aforesaid  false  and     Not.  2nd. 
fraudulent  representations,   the  party  proceeding      Clowes 
did,  in  the  latter  part  of  the  year  1841,  pay  his     cf^L 
addresses  or  courtship  to  her  in  the  way  of  mar- 
riage; and  that  on  the  11th  of  December,  1841,  a 
pretended    marriage  was,   in   fact,   had    and   so- 
lemnized between  the  parties  by  virtue  of  a  pre- 
tended license,  obtained  in  the  names  of  Edward 
Clowes  and  Emily  Harriet  Geraldine  Terry. 

Seventh.  That  the  said  Harriet  Jones  never  at 
any  time  used,  passed,  or  was  known  either  by  the 
Christian  names  of  Emily,  Harriet,  Geraldine,  or 
by  the  surname  of  Terry,  save  only  when  she 
falsely  and  fraudulently  represented  those  names  to 
be  her  only  real,  true,  and  legal  names,  and  on 
the  occasion  of  the  said  pretended  marriage. 

The  admission  of  this  libel  was  opposed  by 
Addams  and  Jenner. 

Admitting  that  dicta  are  to  be  found  in  the  re- 
ported decisions  of  this  Court,  to  the  effect, — that 
there  may  be  such  imposition  and  deception  prac- 
tised by  a  woman  to  delude  a  man  into  marriage, 
as  would  support  the  admission  of  a  libel  in  a 
cause  of  nullity  of  marriage, — still  each  case  as  it 
arises,  must  be  considered  with  reference  to  its  own 
particular  circumstances.  This  is  a  case  prima  «?»- 
pressionis.  What  is  the  deception  said  to  have 
been  practised  on  the  party  proceeding  in  this 
case  ? — that  the  other  party, — his  own  kept  mistress, 
with  whom  he  had  been  cohabiting  for  months, 
deceived  him  as  to  her  real  name;  that  there  is 
error  nominis  in  the  license,  which  was,  be  it  re- 
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1842.       membered,  procured  by  himself  on  his  own  oath 
Nov.  2nd.     as  to  the  truth  of  its  contents. 

Clowm 

cStl£  Per  Curiam. — The  ground  of  nullity  set  forth  in 

the  citation,  is  fraud  in  procuring  the  license,  not 
imposition  practised  on  the  party  in  inducing  the 
marriage. 

[Argument  resumed].  The  identity  of  the  par- 
ties actually  married  with  that  of  the  parties  named 
in  the  license,  stands  confessed  in  the  libel,  and, 
therefore,  Sullivan  v.  Sullivan  (a)  is  in  point, 
Hawke  v.  Corri  (6). 

The  Queen's  Advocate  and  Harding,  in  support 
of  the  libel. 

This  is  the  very  case  of  fraud  in  procuring  a 
license,  which  is  contemplated  in  Cope  v.  Burt  (c), 
as  sufficient  to  invalidate  a  marriage ;  the  name  of 
"  Terry"  was  here  assumed  by  the  party  for  the 
express  purpose  of  inducing  the  marriage.  Even 
if  no  imposition  in  this  respect  was  practised  on  the 
husband,  the  ordinary  has  been  imposed  upon. 
Lord  Stowell,  in  Cope  v.  Burt,  says, — "  There  was 
no  imposition  on  the  ordinary,  or  on  the  minister, 
or  on  either  of  the  parties,  Rex  v.  Burton  on 
Trent  (d) ;  Exaing  v.  Wheatley  (e)"  The  ordinary 
may  refuse  to  grant  a  license,  just  as  banns  may 
be  publicly  forbidden ;  if  it  is  essential  that  the  true 
names  of  parties  should  be  given  in  the  publication 
of  banns,  is  it  not  equally  necessary  that  the  or- 

(a)  2  Cons.  238.  {d)  3  M.  &  S.  437. 

(b)  2  Cons.  280.  (e)  2  Cons.  275. 

(c)  1  Cons.  434. 
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dinary  should  know  the  real  names  of  the  parties  to       1842, 
whom  he  grants  a  license  or  dispensation  ?  Nov.  2nd. 

Clowes 

Per  Curiam. — According  to  the  present  Marriage      cfoJ^L 
Act,  to  render  a  marriage  nail  and  void  by  reason 
of  fraud*   both  parties  must  be  cognizant  of  the 
fraud,  does  not  the  22nd  section  of  the  Act  equally 
apply  to  marriages  by  license  ? 

[Argument  resumed].  It  must  be  admitted  that 
this  is  the  real  difficulty  in  the  case.  Here  the 
party  seeking  to  avoid  the  marriage,  is  the  party 
on  whom  the  fraud  has  been  practised.  Licenses 
are  strictissimi  juris.     Sanchez,  b.  8,  div.  21,  p.  37. 

Addams.  The  word  license  in  the  passage  just 
referred  to  applies  to  a  totally  different  kind  of 
licenses,  not  to  marriage  licenses. 

Sir  Herbert  Jenner  Fust. 
The  parties  in  this  case  were  married  on  the  a 
11th  of  December,  1841.  The  marriage  was  had 
in  pursuance  of  a  license,  procured  by  the  party 
who  now  prays  that  the  marriage  may  be  declared 
null  and  void.  In  the  affidavit  to  lead  the  license, 
he  made  oath, — "  That  he  believed  that  there  is  no 
impediment  of  kindred  or  alliance,  nor  of  any  other 
lawful  cause,  nor  any  suit  commenced  in  any  Eccle- 
siastical Court  to  bar  or  hinder  the  solemnization 
of  the  said  matrimony  according  to  the  tenor  of  the 
license ;  and  that  the  said  Emily  Harriet  Geraldine 
Terry  has  no  parent  living,  or  testamentary  or 
other  guardian  whose  consent  is  required/'  The 
license  issued  accordingly,  and,  by  virtue  of  it,  the 
marriage  was  solemnized.     It  is,  therefore,  clear, 
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1842.  both  from  the  affidavit  to  lead  the  license  and  from 
Nov.  2nd.  the  facts  set  forth  in  the  libel,  that  it  was  the  in- 
Clowkb  tention  of  Mr.  Clowes  to  contract  a  marriage  with  a 
Si.  person  answering  to  that  name  ;  and  it  is  also  clear 
that  he  did  marry  the  person  whom  by  that  description 
I  he  did  intend  to  marry.  There  is  no  error  de  corpore, 
if  anything,  it  is  error  nominis.  There  is  no  aver- 
1  ment  in  the  libel  that  this  marriage  is  invalid  by 
reason  of  want  of  consent,  of  affinity,  or  other  legal 
cause ;  what  then  is  the  ground  on  which  the  Court 
is  asked  to  declare  this  marriage  to  be  null  and  void  ? 
— Fraud  ; — Of  what  description  ? — In  obtaining 
the  license ; — In  what  respect  ? — That  one  of  the 
parties  is  therein  designated  by  a  name  she  was  not 
entitled  to  bear.  It,  however,  appears  that  previous 
to  and  at  the  time  of  the  marriage,  the  party  was 
well  known  to  Mr.  Clowes,  she  was  living  with 
him  as  his  mistress.  The  particular  circumstances 
of  this  case  may  be  different  from  those  of  former 
cases  of  this  nature,  but  the  same  principle  must 
govern  in  all :  I  take  it  to  be  this — where  there 
has  been  no  error  as  to  the  person,  and  no  fraud 
practised  in  obtaining  the  license,  that  is,  such  fraud 
as  if  known  would  have  prevented  the  granting  of 
the  license,  the  marriage  cannot  be  voided  ; — this  I 
consider  as  the  result  of  the  decisions  in  Cope  v. 
Burt  and  Cockburn  v.  Garnault  (a).  What  then  are 
the  circumstances  which  are  to  distinguish  this 
case  from  that  of  Cope  v.  Burt  ?  In  this,  as  in  that 
case,  the  party  had  previously  to  the  marriage 
borne  the  name  by  which  she  was  married,  she  had 
not  assumed  it  for  the  purpose  of  procuring  the 
marriage.     In  Cope  v.  Burt,  the  real  name  and 

(a)  Cited  l  Cons.  435. 
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description  of  the  party  was  "  Sarah  Burt,  spinster ;"       1842. 
in  the  affidavit  to  lead  the  license,  she  was  de-     Nov.  2nd. 
signated   as  "  Elizabeth   Melville,  widow  ;'*   here      Cu>w» 
then  was  not  only  a  complete  substitution  of  one      cfw*. 
name  for  another,  but  a  false  description  of  state 
and  condition;   for  what  particular   purpose  she 
had  assumed  the  latter  name  and  description,  was 
not  shewn,  but  as  Mr,  Cope  did  not  suppose  that 
he  was  marrying  Sarah   Burt  when  he   married 
Elizabeth  Melville,  the  marriage  was  held  not  to 
be  invalid.     Now,  in  point  of  fact,  the  only  fraud 
that  can  be  relied  on  in  this  case,  consists  in  the 
substitution  of  the  name  of  "  Terry"  for  that  of 
"  Jones."     I  can  find  no  fraud  in  the  mode  of  ob-  ' 
taining  the  license ;  I  admit  there  might  be  a  fraud 
in  this  respect,  to  wit,  were  a  person  of  bad  character 
to  assume  the  name  of  a  person  of  good  character, 
in  order  to  procure  or  contrive  a  marriage.     The 
authorities  referred  to,  with  the  exception  of  Cape 
v.  Burt  and  Cockburn  v.  Garnault,  do  not  seem 
to  have  any  direct  bearing  on  this  case.     A  case 
has  been  cited  from  a  Court  of  law  (a),  in  which 
the  learned  Judges  determined  that  where  a  name 
is  expressly  assumed  for  the  purpose  of  marriage, 
it  would  invalidate  the  marriage,  in  other  words, 
it  would  not  be  a  valid  marriage  in  regard  to 
the  decision  of   a  question   of   parochial   settle- 
ment.    What  I  want  to  discover  in  this  case,  is, 
what  was  the  particular  fraud  practised  in  obtain- 
ing the  license  ?    There  may  have  been  fraud  in 
procuring  the  marriage,  but  where  is  the  fraud  in ' 
obtaining  the  license  ?    There  is  no  impediment  to 

(a)  Rex  ©.  Barton  on  Trent,  3  M.  &  S.  537. 
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1842.      the  marriage  in  point  of  consanguinity ;  I  really 
Nov.  2nd.     cannot  understand,  when  it  is  said,  this  is  a  void 
clowss      marriage,  what  is  there  to  render  it  void  ?     What 
cfowu'.     i*  there  to  vitiate  the  license?  there   is  no  sub- 
stitution of  one  person  for  another;  both  parties 
were  able  and  willing,  and  meant  to  contract  this 
marriage ;  the  whole  of  the  contents  of  the  libel 
shew  that  neither  of  the  two  persons  was  deceived 
by  the  substitution  of  one  name  for  another.    There 
was  no  error  de  persond,  although  there  may  have 
been  error  nominis. 

But  in  point  of  fact,  in  all  these  cases  the  distinction 
.  has  been  established  between  a  marriage  by  banns 
and  a  marriage  by  license.  The  publication  of 
banns  is  a  notice  to  all  the  world  that  the  two  par- 
ties intend  to  contract  a  marriage,  and  the  words 
of  the  Act  of  Parliament  are  direct,  "  That  the  true 
Christian  and  surname  of  the  parties  must  be  used," 
and  therefore,  if  the  banns  are  published  in  the 
false  names  of  both  parties,  the  marriage  is  invalid. 
A  license  is  a  dispensation  from  the  necessity  of 
publication  of  banns,  and  is  granted  on  such  terms 
and  conditions  as  the  ordinary  is  willing  to  accept ; 
in  this  case,  the  terms  are  contained  in  the  affidavit 
to  lead  the  license,  and  on  the  oath  of  the  party, 
the  license  was  granted  and  the  parties  married ; — 
a  marriage  so  solemnized  is  not  to  be  set  aside  on 
slight  grounds.  n 

The  present  Marriage  Act  is  the  4kh  Geo.  4, 
c.  76,  it  was  passed  to  amend  a  former  Act,  by 
which  great  injury  was  found  to  be  done  to  inno- 
cent parties ;  for  a  marriage  might  be  set  aside  in 
consequence  of  a  fraud  committed  by  one  of  the 
contracting  parties.     Under  the  present  Act  both 
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parties  must  be  cognizant  of  the  fraud,  it  has  been       1842. 
so  decided  in  a  Court  of  law  (a)«  In  Dormer  v.     Nov.  2nd. 
Williams  (6V    The  Judge  of  the  Consistory  Court      cuw~es 
held,  that  in  order  to  render  a  marriage  by  license   ,f  cSwm. 
void,  both  parties  must  knowingly  and  willingly  i 
acquiesce  in  the  fraud.     With  regard  to  banns,  the 
words  are,  #"  If  any  persons  shall  knowingly  and 
wilfully  intermarry/9  and  it  has  been  decided  that 
the  word  " persons"  is  to  be  taken  in  the  plural 
sense,  and  I  see  no  reason  why  the  same  construe- ■' j 
tion  shouldjiot  apply  in  the  case  of  a  license. 

I  see  no  circumstances  to  distinguish  this  case 
from  Cope  v.  Burt  and  Cockburn  v.  Garnault.  I 
am  of  opinion,  that  the  circumstances  stated  in  the 
libel  are  not  sufficient  to  render  this  marriage  mill 
and  void;  if  all  the  facts  alleged  were  fully  proved, 
the  marriage  would  still  remain  good  and  valid. 
I  therefore  reject  this  libel. 


The  Judge  rejected  the  libel,  and  assigned  to  hear  on 
taxation  of  costs  on  the  second  session.  The 
assignation  was  continued  to  the  first  session. 

On  the  fourth  session  the  proctor  for  Mrs.  Clowes  / 
prayed  leave  to  bring  in  a  libel — on  the  bye- ' 
day  this  prayer  was  repeated.  The  proctor  for 
Mr.  Clowes  objected  thereto,  and  prayed  to  be 
heard  in  opposition,  and  he  further  prayed  that 
the  ptjjctor  for  Mrs.  Clowes  might  bring  in  his 
bill  of  costs;  he  subsequently  withdrew  his 
prayer,  and  declined  to  appear  further  in  the 
cause.     The  Judge  gave  leave  to  bring  in  Che 

(a)  See  Rex  v.  Inhts.  of  Wroiton,  4  B.  &  Adol.  646. 
(ft)  1  Curt.  870. 
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1842. 


Nov.  2nd. 

Clow  is 
againit 
Clowes. 


1843. 

Jan.  20th. 

A  libel,  by  a 
husband,  in  a 
suit  of  nullity 
of  marriage 
baring  been 
rejected, 
Held,  that  it 
waa  competent 
to  the  wife,  in 
that  suit,  with- 
out taking  out 
a  cross-citation 
to  sue  the  hus- 
band for  resti- 
tution of  con- 
jugal rights. 


libel,    and    assigned    to'  hear  on   admission 
thereof  on  the  first  session  of  the  next  term. 
On  the  first  session  of  Hilary  Term  the  costs  were 
paid  to  the  proctor  for  the  wife,  who  acknow- 
ledged the  receipt  thereof  in  Court. 


On  the  same  day,  the  admission  ot^the  asserted 
libel  was  moved  by  Addarns  and  Jenner ;  they  con- 
tended, that  it  was  competent  to  the  wife  to  en- 
graft a  suit  for  restitution  of  conjugal  rights  on 
a  suit  of  nullity  of  marriage.  The  factum  of 
marriage  had  been  admitted,  and  although  the 
husband  disputed  its  validity,  the  Court,  by  reject- 
ing his  plea,  completely  affirmed  that  marriage. 
They  referred  to  Wescombe  v.  Dods  (a),  Best  v. 
Best  (b),  Hawke  v.  Corri  (c),  D'Aguilar  v. 
B9Aguilar(d). 

No  counsel  or  proctor  appeared  for  tty  husband. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
This  was  originally  a  suit  of  nullity  of  marriage, 
by  reason  of  fraud  practised  in  obtaining  the  license. 
It  was  promoted  by  Mr.  E.  Clowes  against  Harriet 
Jones,  spinster,  a  minor,  falsely  calling  herself 
Clowes.  In  that  suit,  which  came  to  this  Court 
by  letters  of  request  from  the  Commissary  of 
Winchester,  a  citation  issued,  an  appearance  was 
given  by  the  party  cited  by  her  guardian,  a  libel 
was  given  in,  stating  the  circumstances  under 
which  the  marriage  was  celebrated,  and  the  grounds 
of  fraud   in  obtaining  the  marriage   license,   on 


(a)  1  Rep.  t.  Lee,  59. 
(6)  1  Add.  411. 


(c)  2  Cons.  280. 
(rf)  1  Hagg.  785. 
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which  it  was  contended,  that  the  marriage  was  1843. 
rendered  null  and  void.  The  admissibility  of  the  Jan.  20th. 
libel  was  debated,  and  the  Court  was  of  opinion,  that  cww» 
the  libel  was  not  admissible,  inasmuch,  as  that  if  clowb* 
all  the  facts  stated  in  it  were  substantiated  at  the 
hearing,  the  Court  would  not  be  enabled  to  pro- 
nounce for  the  nullity  of  the  marriage ;  the  Court 
therefore  rejected  the  libel,  and  condemned  Mr. 
Clowes  in  the  costs.  Those  costs  were  not  taxed 
or  paid  on  the  bye-day  in  the  last  Term,  on  which 
"day,  the  proctor  on  behalf  of  Mrs.  Clowes  asserted 
an  allegation,  as  in  the  cause,  for  obtaining  a  resti- 
tution of  conjugal  rights.  The  proctor  for  Mr. 
Clowes  at  first  prayed  to  be  heard  on  his  petition 
against  this  allegation  being  brought  in,  but  after- 
wards he  retracted  his  prayer  and  declined  to  ap- 
pear; an  allegation  was  given  in,  and  the  Court 
heard  counsel  in  support  of  it,  but  no  party  being 
before  the  Court  to  oppose  it,  the  Court  was  bound 
to  look  into  the  plea,  coming,  as  the  cause  did,  by 
letters  of  request,  from  another  Court,  and  to  con- 
aider,  whether,  in  a  suit  of  nullity  of  marriage,  it 
could  receive  a  libel  for  the  restitution  of  conjugal 
rights.  The  Court  has  not  been  able  to  find  any 
case  precisely  in  point,  except  the  case  cited  by 
counsel,  Wescombe  v.  Dods  (a),  a  suit  of  jactita- 
tion of  marriage,  in  which  the  party  cited  alleged 
herself  to  be  the  wife  of  the  party  citing  her;  on 
the  statement  of  that  case  it  appears,  that  the  wife 
pleaded  a  marriage,  and  obtained  a  sentence  in 
favour  of  the  marriage.  In  Hawhe  .v.  Corri  (6), 
Lord  Stowell  stated  (p.  285),  that  in  a  suit  of  jactita- 

(a)  1  Rep.  t.  Lee,  59.  Kb)  2  Cons.  R.  280. 
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1843.  tion  of  marriage  the  accused  might  plead  that  a 
Jan.  20th.  ;  marriage  had  actually  passed,  and  in  such  a  way 
Clowes  j  as  to  give  that  party  a  right  to  claim  the  benefit  of 
CmL  i*>  and  if  the  accused  obtained  a  sentence  the  Court 
would  enjoin  the  accuser  to  return  to  matrimonial 
.cohabitation ;  on  consideration,  I  see  no  reason  why, 
in  a  cause  of  nullity  of  marriage,  the  same  prin- 
ciple should  not  be  applied,  and  if  in  Weteombe  v. 
Dods  I  had  found,  that  the  husband  had  been 
ordered  to  take  his  wife  home,  and  to  treat  her 
with  conjugal  affection,  that  would  have  been  a 
direct  admission  of  the  principle ;  but  it  does  not 
appear,  that  Sir  G.  Lee  did  make  such  an  order, 
his  own  report  does  not  so  state.  In  certain  cases, 
it  is  competent  to  one  party  to  obtain  a  sentence  of 
divorce,  where  the  suit  has  been  commenced  by  the 
other  party  for  the  restitution  of  conjugal  rights; 
but  in  those  cases  there  is  always  a  sentence  in 
favour  of  the  marriage.  There  are  many  cases,  in 
which  this  Court,  in  a  suit  for  restitution  of  con- 
'  jugal  rights,  has  received  a  plea  of  cruelty  or 
adultery,  and  a  divorce  has  been  pronounced  for  in 
that  suit,  although  originally  commenced  for  resti- 
tution of  conjugal  rights,  and  that  too,  in  causes 
coming  to  this  Court  by  letters  of  request.  If, 
therefore,  an  allegation,  such  as  this,  would  have 
been  received  in  the  Court  below,  it  is  competent 
to  this  Court  to  receive  such  allegation ;  and  then 
supposing  the  husband's  libel  had  been  admitted, 
the  wife  might  have  pleaded  a  valid  marriage. 
Now  comes  the  question  whether,  if  she  had  proved 
a  valid  marriage,  she  could  have  obtained  a  decree 
for  the  restitution  of  conjugal  rights.  It  was  for 
some  time  considered  that,  in  cases  of  this  descrip- 
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tion,  there  should  be  a  cross-citation,  and  I  find       1843. 
the  history  of  the  practice  of  this  Court  in  this     Jan.  20th. 
respect  given  by  Dr.  Swabey  in  the  case  of  Best  v.      cl©w» 
Best  (a).     It  appears  that,  Dr.  Paul,  Dr.  Pen/old      g££f 
and  Dr.  Jennet  stated  in  Court  as  their  decided 
opinions,  that  no  sentence  of  divorce  could  pass 
where  the  original  suit  was  for  restitution  of  con- 
jugal rights,  for  the  reason,  that  there  could  be  no 
sentence  for  divorce  without  a  cross-citation.     Sir 
G.  Zee,    however,  was  of  opinion   that  a  cross- 
citation  was  not  necessary;  and  he  mentioned  the 
case  of  Savile  v.  Savile  before  the  Delegates.    Some 
doubts  were  still  felt  on  the  point,  as  appears  by  a 
case  (6)    before    Dr.  Bettesworth,  in    1769 :    but, 
since  the  case  of  Best  v.  Best,  no  doubt  has  been 
entertained,  that  a  party  may  plead,  in   bar  of1 
restitution   of  conjugal  rights,   either  cruelty   or 
adultery  without  a  cross-citation.     Still,  those  cases 
do  not  go  the  full  length  of  this  case,  where  the 
Court  is  asked  to  receive  a  libel  for  restitution  of 
conjugal  rights  in  a  suit  of  nullity  of  marriage,  in 
which  the  original  libel  has  not  been  admitted.     In 
D'Agvilar  v.  D'AguUar  (c)  Lord  Stawell  thought 
he  might  be  under  the  necessity  of  pronouncing  a 
wife  under  an  obligation  to  return  to  her  husband  : 
that  was  a   proceeding  by  the  wife  against  her 
husband,  for  a  divorce  by  reason  both  of  cruelty 
and  adultery,  Lord  Stowell  held  both  grounds  fully 
proved;  but  in  the  course  of  his  judgment  he  said, 
"  I  think  this  lady  was  in  that  state  of  oppression 
which  fully  justified  the  steps  she  took  in  with- 
drawing from  her  husband.     That  is  the  point  I 

(a)  1  Add.  411.  (c)  1  Hagg.  784. 

(6)  Matthew  v.  Matthew,  1  Add.  415. 
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1843.  have  to  determine :  for,  if  she  was  not  justified,  I 
Jan.  20th.  must  pronounce  her  under  the  obligation  to  return." 
(Ws$  <  So  that,  in  his  opinion,  if  the  wife  had  failed  in 
cwa.  obtaining  a  separation  he  must,  in  the  same  suit, 
have  admonished  her  to  return  to  cohabitation.  It 
struck  me,  at  the  time  this  case  was  cited  in  argu- 
ment, that  it  was  not  consistent  with  the  doctrine  of 
Lord  Stowell  in  other  cases,  and  on  looking  into  the 
case  of  Evans  v.  Evans  (a),  1  find  him  saying, 
"It  is  a  mistake  to  say,  as  have  been  said  on 
this  occasion,  that,  in  the  present  suit,  I  can 
issue  a  monition  to  either  party  to  return.  This 
suit  can  lead  to  no  such  sentence."  This  seems 
inconsistent  with  the  dictum  in  D'Agtiilar  v. 
If  Aguxlar.  The  Court  in  its  search  into  the 
cases,  has  found  several  which  have  a  bearing 
on  this  point.  In  Barrett  v.  Barrett  (b)9  it  was 
held,  that  in  a  suit  where  the  citation  was  for 
divorce  by  reason  of  cruelty  only,  a  wife  was  at 
liberty  to  plead  acts  of  adultery  subsequent  to  the 
citation.  The  Court  has  also  looked  at  some  old 
cases;  in  Moore  v.  Moore  (1722,  a  note  by  Dr. 
Andrews),  there  was  a  suit  by  the  wife  against  the 
husband  for  a  separation  by  reason  of  cruelty. 
Sentence  was  given  in  the  Court  at  York  against 
the  wife,  pronouncing  that  the  cruelty  was  not 
proved ;  an  appeal  went  to  the  Delegates,  they 
affirmed  the  sentence.  The  husband  prayed  the 
Court  at  York,  for  a  monition  to  compel  the  wife 
to  return  to  cohabitation,  and  a  monition  issued ; 
she  refused  to  return,  and  was,  therefore,  excom- 
municated. In  the  course  of  the  subsequent  pro- 
ceedings, the  wife  appeared,  and  alleged  that  the 

(a)  1  Cons.  120.  (6)  1  Hagg.  E.  R.  22. 
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husband  was  a  Roman  Catholic  convict,  and  not  1843. 
entitled  to  be  heard.  He  replied,  that  she  being  jan.  20th. 
excommunicate,  could  not  be  heard  to  make  the  <£*!„ 
objection;  she  was  purged,  and  her  objection  was  ««««»« 
renewed.  It  was  contended  that  a  Roman  Catholic 
oonvict  could  not  be  heard.  The  Delegates  held 
that  although  he  could  not  originate,  he  might 
defend  a  suit ;  and  they  also  held  that  this  was  not 
an  original  suit,  that  the  return  to  cohabitation  was 
the  effect  of  the  first  sentence,  and  the  wife  was 
ordered  to  return  to  the  husband.  This  shews,  that 
in  a  suit  for  a  separation  by  reason  of  cruelty,  if 
the  party  proceeding,  either  husband  or  wife,  fails, 
the  Court,  as  a  consequence,  may  order  that  party 
to  return  to  cohabitation.  There  is  another  case, 
Smith  v.  Smith  (Easter  Term,  1718).  That  was  a 
suit  of  jactitation  by  the  husband  against  the  wife* 
The  wife  proved  the  marriage,  and  obtained  a 
sentence  in  favour  of  the  marriage.  A  monition 
was  prayed  by  the  wife  to  order  the  husband  to 
take  her  home ;  it  was  objected  that  sentence  having  . 
been  given  in  the  cause,  the  Judges  were  fundi 
officio.  The  Court  came  to  no  determination  in 
that  case.  This  case  seems  to  affirm  the  principal 
question,  that  if  the  Judges  were  not  functi  officio, 
they  might  have  decreed  the  party  to  return  to  co- 
habitation. There  is  one  other  case,  although  perhaps 
not  precisely  in  point,  Borton  v.  Borton,  in  the  notes 
of  Sir  E.  Simpson  and  of  Dr.  Andrews*  It  was  a 
suit  for  a  separation  by  reason  of  cruelty,  brought 
by  the  wife  against  the  husband ;  the  wife  failed, 
but  the  husband  was  ordered  to  take  her  home  and 
to  treat  her  kindly.  This  case  seems  to  affirm  the 
same  position,  for  the  wife  failed  to  establish  the 
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1843,       cruelty,  and  the  husband  was  ordered  to  take  her 
Jan.  20th.     home. 

Clowe*  There  is,  however,  a  distinction  between  these 

Clowes.  cases  and  the  present.  In  this  case  issue  is  joined 
on  the  fact  of  the  marriage ;  in  other  cases  both  par- 
ties agree  in  affirming  the  marriage,  but  join  issue  on 
other  facts ;  in  the  present  case  the  husband  denies 
the  marriage ;  the  question  is,  whether  this  is  so 
material  a  distinction  as  to  lead  the  Court  to  a 
different  determination  from  those  other  cases  ?  I  am 
of  opinion  that  it  is  not  a  material  distinction,  if  the 
libel  of  the  husband  had  been  admitted  in  this  case, 
the  wife  might  have  pleaded  a  valid  marriage,  and 
might  have  obtained  a  sentence  in  favour  of  it ; 
then,  according  to  the  other  cases,  a  monition  might 
have  issued  to  the  husband  to  return  to  cohabitation. 
It  does  not  appear  to  me  that  there  is  any  material 
distinction  between  the  cases,  for  in  both  views,  the 
husband  is  before  the  Court  in  a  matrimonial 
^cause. 

I  am,  therefore,  of  opinion,  that,  under  these  cir- 
cumstances, the  libel  now  offered,  is  proper  to  be 
admitted.  It  is  alleged  that  the  costs  of  the  former 
libel  have  been  taxed  and  paid,  that  removed  a 
difficulty  which  the  Court  felt  on  a  former  day. 


[The  party  having  been  thrice  called  and  not 
appearing,  the  Court  admitted  the  libel.] 


r 


i 


ARCHBS  COURT  OF  CANTERBURY.  *"* 


Office  of  the  Judge  promoted  by  Steward  against 
Bateman. 


Not.  11th. 


The  Queen's  Advocate  (with  whom  were  Phil-  **£££. 
limore  and  Addatns)  moved  the  Court  (ex  parte)  to  fH™dto.*"*Pt 

y  •  jtiAt.      letters  01  re- 

receive  joint  letters  of  request,  signed  by  the  Arch-  s^f^™** 
deacon  of  Norwich,  and  by  the  Chancellor  of  the  Schdeawn6 
diocese,  in  an  intended  proceeding,  for  promoting  "noJ^1" 
the  office  of  the  Judge  against  a  certain  party,  for 
wilfully  and  pertinaciously  refusing  to  join  or  con- 
cur in   making,  or  obstructing  the  making  of  a 
church-rate.      The  cases  cited,    were  Petting  v. 
Whiston  (a),  Butler  v.  Dolben  (b)9  Sullivan  v.  Sul- 
livan (c),  Hodges  v.  Hodges  (d). 

Judgment. 
Sir  Herbert  Jenner  Fust. 

The  question  raised  before  me  is  one  in  which 
the  Court  would  be  very  anxious  to  hear  all  that 
could  be  said  on  both  sides  of  the  case.  It  is  ad- 
mitted that  the  question  is  novel  and  unusual,  some 
cases  there  have  been  which  in  some  degree  ap- 
proach this,  but  otherwise  vary  from  it:  one  or 
two  of  them  have  been  mentioned,  where  letters  of 
request  sent  by  two  jurisdictions  have  been  accepted, 
but  it  does  not  appear,  that  the  present  case  can  be 
governed  by  any  of  these  precedents. 

The  present,  proceeding,  as  stated  by  the  Queen9 s 
Advocate,  is  a  motion  to  the  Court  to  accept  letters 


(a)  1  Comyn.  200.  (c)  2  Add.  299. 

(b)  -2  Rep.  t.  Lee,  265.    (d)  Unreported  on  this  point,  see  3  Hagg.  118. 
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1842.  of  request  jointly  and  severally  signed  by  the  Arch- 
Nov.uth.  deacon  of  Norwich,  and  by  the  chancellor  of  the 
St^hp  Bishop  of  the  diocese  of  Norwich,  and  for  per- 
&££?*.  mission  to  issue  out  a  decree  or  citation,  conform- 
able to  the  letters  of  request,  under  the  seal  of  this 
Court,  directed  to  a  party  named  therein.  The 
object  is  to  compel  that  party  to  answer  to  certain 
articles,  and  in  particular,  "  For  having  wilfully 
and  contumaciously  refused  to  make  or  join,  or 
concur  in  the  making  of  a  sufficient  levy,  rate,  or 
assessment  for  providing  funds,  in  order  to  defray 
the  expense  of  the  necessary  repairs  of  the  parish 
church;" — therefore,  it  is  a  case  which  will  be 
pressed  in  a  criminal  form,  and  the  party  will  be 
entitled  to  take  every  objection  to  the  form  and 
nature  of  the  proceedings, — they  being,  as  I  have 
said,  of  a  novel  kind. 

This  form  of  proceeding  is  the  only  course,  which, 
according  to  the  Queen's  Advocate,  is  left  open  to 
enforce  that, — which  undoubtedly  it  is  the  duty  of 
the  Court  to  enforce  in  a  proper  case — namely,  the 
necessary  repairs  of  a  parish  church.  I  am  not 
inclined  to  shrink  from  enforcing  what  is  the  law 
of  this  country,  when  it  is  made  out  that  I  have 
authority  to  enforce  it  in  the  mode  requested ;  this 
Court  can  have  no  objection  to  have  this  or  a  like 
case  brought  before  it;  my  doubt  arises  wholly 
with  reference  to  the  form  of  the  proceeding  being 
a  criminal  proceeding,  and  it  must  be  understood, 
that  the  Court  does  not  throw  out  any  doubt  as  to 
the  propriety  of  the  proceedings,  but  only  as  to 
their  form. 

The  letters  of  request,  thus  signed,  begin  with 
stating  a  special  custom  by  which  the  parishioners 
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are  bound  to  repair  this  church,  being  the  church  *8*2* 
of  the  parish  of  St  George  of  Colegate,  situate  and  N»*» llth- 
being  within  the  city,  archdeaconry,  and  diocese  of  Swwahd 
Norwich, — die  chancel  inclusive: — so  that  in  the  bISum*. 
very  outset  these  letters  state  that  which  it  is  not 
properly  the  jurisdiction  of  this  Court  to  decide  on,! 
namely,  the  validity  or  invalidity  of  a  custom; 
however,  this  Court  is  at  liberty  to  proceed  in  the 
matter  until  its  jurisdiction  is  denied,  and  this  is! 
therefore  no  reason  why,  in  the  first  instance,  the 
Court  should  refuse  to  enforce  the  repairs  of  this  '■ 
church.  It  is  stated,  that  the  parish  church  is  in 
urgent  need  of  substantial  repairs,  and  that  the 
parishioners  are  bound  to  repair  it  The  letters  of 
request  go  on  to  recite,  "Whereas  the  injunctions, 
to  the  churchwardens  and  parishioners  to  repair 
the  said  church,  of  us  the  undersigned  Archdeacon 
of  the  said  archdeaconry  of  Norwich,  particularly 
at  a  visitation  held  on  the  14th  of  July,  1840,  not 
having  been  complied  with,  We,  the  said  Arch- 
deacon, to  whom  belongs  the  visitation  of  the  said 
church  and  the  special  duty  of  enforcing,  if  neces- 
sary, the  repairs  of  the  same,'9— -as  if  there  were 
something  in  the  jurisdiction  of  the  archdeacon  of 
this  diocese,  not  belonging  to  other  archdeacons. 
"  Rightly  and  duly  proceeding  in  the  premises,  in 
the  month  of  April,  1841,  caused  the  said  church- 
wardens and  certain  principal  parishioners  of  the 
said  parish,  to  wit,  John  Bateman," — this  is  the 
party  against  whom  these  proceedings  are  intended 
to  be  taken,  and  then  follow  the  names  of  six  other 
parishioners,  against  whom  I  understand  similar 
citations  are  also  to  be  sued  out  by  letters  of 
request ;  so  that  there  will  be  seven  or  eight  suits 
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1842.      going  on  at  the  same  time — "To  be  cited  to  appear 
No?,  nth.    before  us  at  a  given  time  and  place,  to  wit,  in  our 
steward     Archdeaconry  Court,  situate  or  held  in  the  parish 
b^JIn.     church  of  St.  Michael,  in  the  city  of  Norwich," — 
thereby  shewing  that  there  is  an  Archdeaconry 
Court  in  Norwich, — "  Then  and  there  to  answer  as 
to  the  state  of  the  said  parish  church  in  respect  of 
its  want  of  repairs,  and  to  shew  cause,  if  they  had 
or  knew  any,  why  a  monition   should   not  issue 
against  them,  monishing  them  to  do  effectually  all 
such  repairs  to  the  said  church  as  it  stood  in  need 
of:'9 — so  that  the  archdeacon,   at  the  visitation, 
issues  an   injunction  on   the   churchwardens   and 
parishioners  to  repair  the  church,  that  injunction 
is  not  complied  with,  and  then  he  directs  a  citation 
to  issue,  calling  on   them   to  shew  cause  why  a 
monition  for  such  purpose  should  not  issue  against 
them.     The  letters  go  on  to  recite, — "  That  at  the 
return  of  the  citation  the  churchwardens  and  prin- 
cipal inhabitants  of  the  parish,  the  said  John  Bate- 
man  being  one  of  them,   personally  appeared  to 
such  citation,  and  no  cause  having  been  shewn  to 
the  contrary,  a  monition  was  decreed,  and  after- 
wards issued,  and  was  duly  served,  admonishing 
the  said  several  parties  specially,  and  all  other  the 
parishioners  in  general  to  do  the  necessary  repairs 
to  their  said  parish  church,  and  further  monishing 
the  churchwardens  to  call  a  vestry  meeting  of  the 
parishioners  of  the   said  parish,  in   order  to  the 
making  of  a  sufficient  levy,  rate,  or  assessment  for 
providing  the  necessary  funds ;  and,  lastly,  monish- 
ing the  said  principal   parishioners,   and  among 
them  the  said  John  Bateman  specially,  to  be  pre- 
sent at  or  to  attend  the  vestry  so  to  be  holden,  and 
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then  and  there  to  make,  or  join  or  concur  in  1842. 
the  making  of  such  sufficient  levy,  rate,  or  assess*  Nov.  nth. 
ment  for  the  purposes  aforesaid.  That  a  vestry  si^Ta* 
meeting  was  called,  and  duly  holden  on  the  24th  b^K™. 
day  of  June,  1841,  and  was  attended  by  divers  of 
the  parishioners  of  the  parish,  and  among  them, 
by  the  said  John  Bateman,  when  and  where  a  levy, 
rate,  or  assessment  of  one  shilling  and  three-pence 
in  the  pound  was  proposed,  which  would  have 
raised  a  sum  barely  sufficient  to  defray  the  requisite 
costs  or  charges  of  doing  such  repairs  to  the  said 
parish  church,  as  it  was  then  admitted,  on  all 
hands,  to  stand  in  need  of.  That,  notwithstanding 
the  premises,  the  said  John  Bateman,  with  other 
parishioners  of  the  said  parish,  then  and  there 
assembled,  without  any  just  cause  or  pretence  for 
so  doing,  but  wilfully  and  contumaciously  ob- 
structed or  refused  to  make  or  join,  or  concur  in 
the  making  of  the  rate  so  proposed,  by  reason 
whereof  the  necessary  repairs  neither  were  nor 
could  be  done  to  the  said  parish  church,  pursuant 
to  the  tenor  of  the  monition  aforesaid,  and  by  fur- 
ther consequence  of  which  the  said  parish  church 
still  remains  and  is  unrepaired,  and  going  to  de- 
cay,"— and  then  letters  of  request  are  prayed  to 
this  Court  in  the  form  I  have  before  adverted  to. 

It  is  impossible  not  to  see  that  a  serious  question 
may  arise,  it  may  be  the  duty  of  the  Court  to  pro- 
ceed against  persons  contumaciously  refusing  to 
repair  their  parish  church,  and  the  Court  can  have 
no  disinclination  to  do  so ;  what  the  Court  is  now 
asked  to  do  and  to  enforce,  is  as  little  liable  to  ob- 
jection as  possible ;  the  Court  has  no  doubt  as  to 
accepting  the  letters  of  request ;  the  only  question 


206 


CASES   DETERMINED   IN   THE 


1842,      is,  can  the  Court  properly  receive  them  in  their 
Not.  nth.    present  form  ? 

St^Ibd  The  main  point  is  one  of  great  importance  as  to 
b^TIk.  the  jurisdictionof  the  Court ;  in  the  case  of  Butler  v. 
Dolben  (a),  a  motion  of  a  somewhat  similar  nature 
was  directed  by  Sir  G.  Lee  to  be  made  in  open 
Court ;  it  was  a  question  of  presenting  joint  letters 
of  request ;— certainly  not  a  very  usual  course,  but 
still  cases  have  occurred  where  they  have  been 
I  accepted  and  acted  upon,  however  they  were  all 
cases  relating  to  marriages.  Sullivan  v.  Sullivan  (b) 
was  a  marriage  case,  as  was  also  Hodges  v.  Hodges. 
The  case  cited  from  Sir  G.  Lee's  notes,  was  a  mar- 
riage case,  in  that  case,  the  first  of  the  kind  of  which 
I  am  aware,  a  woman  named  Dolben  bad  contracted 
a  marriage  with  a  ward  of  the  Court  of  Chancery ; 
after  the  marriage,  the  parties  had  gone  abroad, 
and  subsequently  returned  to  this  country.  The 
Lord  Chancellor  was  applied  to  for  the  purpose  of 
proceedings  being  had  against  her  for  having 
married  a  ward  of  Chancery  without  the  proper 
consent  of  that  Court ;  the  father  of  the  minor  was 
anxious  to  proceed  against  the  woman,  to  obtain  a 
separation  by  reason  of  her  adultery.  Joint  letters 
of  request  were  sent  to  the  Court  of  Arches  by  the 
commissary  of  Bucks  and  the  chancellor  of  the 
diocese  of  London,  there  being  a  doubt  as  to  which 
of  the  two  jurisdictions,  under  the  statute  of  cita- 
tions, she  was  subject.  The  perponal  residence  of 
the  woman  was  in  the  Fleet,  her  last  known  place 
of  residence  was  in  Bucks.  The  question  in  this 
Court  was,  whether  her  residence  in   the  Fleet, 

(*)  2  Rep.  t.  Lee,  see  pp.  265—312.  (b)  2  Add.  299- 
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being  by  compulsion,  did  constitute  a  residence  in      1842. 
the  parish  in  which  the  Fleet  prison  is  situate,  that    Nov.  nth. 
is,  whether  under  the  Statute  of  Citations,  she  should     jwIiD 
be  considered  as  resident  in  that  parish  ?    If  she  was     b^^Tn. 
to  be  so  considered,  no  doubt    London  was    the 
proper  diocese.     Sir  G.  Lee  was  of  opinion  that 
he  might  accept  the  joint  letters  of  request.     An 
appearance  was  given  for  the  lady  under  protest, 
and  in  a  subsequent  state  of  the  proceedings  it  was  ! 
held,  that  although  her  residence  in  the  Fleet  was 
a  compulsory  residence,  that  was  the  proper  ju- 
risdiction in  which  she  should  be  cited.     Now  in 
this  case  there  were  two  separate  and  distinct  ju- 
risdictions, in  no  way  dependent  on  one  another ; 
the  chancellor  of  London  could  have  no  jurisdiction 
in  the  diocese  of  Bucks,  and  the  commissary  of 
Bucks  could  have  no  jurisdiction  in  the  diocese  of 
London ;  from  which  ever  jurisdiction  the  party 
cited  was  subject  to,  an  appeal  lay  to  the  Court  of 
Arches,  there  could  be  no  intermediate  appeal  from 
the  one  jurisdiction  to  the  other,  there  was  no 
appeal  per  solium  from    either  jurisdiction,  the 
appeal  was  to  this  Court  instanter ;  moreover  the! 
case  was  a  civil  proceeding,  here  it  is  criminal.: 
According  to  the  general  law,  the  archdeacon  has; 
not  a  jurisdiction  entirely  independent  of  the  chan-J 
cellor  of  the  diocese,  but  an  appeal  lies  from  the ' 
archdeacon  to  the  chancellor  of  the  diocese,  and 
from  him  to  the  Arches  Court  of  Canterbury  ;  this 
is  undoubtedly  a  very  material  distinction  between 
the  two  cases,  and  the  proceedings  in  this  case 
being  criminal,  must  necessarily  be  very  strictly 
conducted. 

If  these  Iwo  jurisdictions  are  independent,  the 
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1842,      tacking  the  name  of  the  one  Judge  in  the  letters 
Not.  nth,    of  request  may  be  mere  surplusage,  and  I  might 
St^d      be  willing  to  proceed,  but  it  does  not  appear  on 
bT^Th.     the  face  of  these  proceedings,  that  the  Archdeacon 
of  Norwich  has  a  separate  jurisdiction,  therefore  it 
is  not  competent  for  him  to  sign  letters  of  request 
to  this  Court;   his  is  not  an  exempt  jurisdiction. 
The  Chancellor  of  Norwich   no  doubt  has  juris- 
diction, and  if  he  was  alone  proceeding  in  this 
case,  I  should  have  no  doubt  whatever,  but  it  is  a 
mere  bare  possibility  whether  the  archdeacon  has 
an  exempt  jurisdiction.  Why  are  there  joint  letters 
of  request?   If  the  one  jurisdiction  is  liable  to  be 
controlled  by  the  other,  namely,  the  archdeacon  by 
the  bishop. 

I  do  not  agree  with  the  Queen's  Advocate  in 
saying  that  even  if  the  archdeacon  has  no  separate 
jurisdiction,  and  although  the  proceedings  were 
commenced  in  his  Court,  there  could  still  be  joint 
letters  of  request  signed  by  the  archdeacon  and  the 
chancellor  of  the  diocese  together  to  this  Court, 
passing  over  the  intermediate  right  of  appeal.  A 
delegated  power  is  given  to  the  chancellor,  and  it 
cannot  be  delegated  to  this  Court. 

Unless  some  very  special  ground  be  shewn  why 
this  case  should  proceed  in  this  form,  I  am  un- 
willing that  it  should  so  proceed,  because,  no  doubt, 
the  object  is  meritorious,  namely,  to  compel  repair 
of  this  parish  church  ;  it  may  defeat  the  very  ob- 
ject by  loading  the  case  at  its  outset  with  this  pre- 
liminary objection. 

It  has  been  said  that  there  is  no  other  mode  of  pro- 
ceeding, my  object  is  not  to  withhold  the  jurisdic- 
tion of  this  Court,  but  to  guard  against  any  question 
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arising  in  respect  to  the  proper  form  of  exercising 
it  I  have  heard  nothing  to  shew  that  the  appellate 
jurisdiction  from  the  Archdeaconry  Court  is  not  in 
the  bishop. 

The  Court  declined  to  accept  the  letters  of  request. 

(See  next  case). 
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Nov.  11th. 

Steward 

againtt 

Batsman. 


The  Office  of  the  Judge  promoted  by  Steward 
against  Francis. 

In  consequence  of  the  rejection  of  the  joint  letters 
of  request  (a),  letters  of  request  were  presented  from 
the  Chancellor  of  the  Diocese  of  Norwich  in  con- 
simili  cam ;  the  party  named  in  such  letters,  as  the 
person  to  be  cited,  being  Mr.  John  Francis.  The 
letters  were  accepted,  and,  in  conformity  with  them, 
a  citation  issued.  Mr.  Francis  appeared  under 
protest,  which  was  extended  in  due  form. 

Burnaby  and  Harding,  in  support  of  the  protest. 
The  citation  is  insufficient,  it  does  not  state  an 
offence  of  ecclesiastical  cognizance ;  neither  does  it 
sufficiently  inform  the  party  what  is  the  nature  of 
the  charge  which  he  is  to  be  called  on  to  answer, 
Oughton  (6),  Oail(c).  The  terras  "  wilfully  ob- 
structed," are  too  vague  to  support  a  criminal 
charge ;  is  it  meant  that  in  consequence  of  the  ob- 
struction, no  vestry  was  bolden,  that  one  person 
controlled  the.  whole  vestrv?    There  is  no  state- 


1843. 


Feb.  8th. 

A  citation  in  a 
cause  of  office* 
must  describe 
sufficiently  the 
offence  charged 
against  the 
party,  so  as  to 
shew  that  it  is 
a  matter  of  ec- 
clesiastical cog- 
nizance,  but  it 
need  not  mi- 
nutely specify 
all  the  parti- 
culars of  the 
offence  which 
are  to  be 
charged  in  the 
articles. 


(a)  See  last  < 
(*)  Tit.  xz  De  Crim. 
VOL.   III. 


(c)  Obs.  51st. 
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1843*  ment  in  the  citation,  that  the  church  was  out  of 
FebuWi.  repair ;  that  a  vestry  meeting  was  ever  convened,  or 
Steward  that  any  rate  was  ever  proposed,  or  that  Mr.  Francis 
FifT^s.  was  assessable  to  such  rate,  if  not,  he  was  a  mere 
intruder  or  trespasser.  The  Court  is  not  at  liberty 
to  indulge  in  conjectures  on  these  points,  Cooper  v. 
Wickham  (a).  A  proceeding  by  articles  is  not  the 
proper  course  in  a  case  of  this  nature,  it  should  be 
by  monition,  followed  up,  in  case  of  contumacy,  by 
excommunication,  Veley  v.  Burder  (&),  Fielding  v. 
Standen(c).  "Si  aliqui,  qui  tenentur  ad  repara- 
tionem,  contribuere,  dumpossunt,  nolunt,  vel  mmis  re- 
missi  sunt j  tales,  monitione  pramissa  potest  ad  hujus- 
modi  reparationem  compellere  (d)"  The  citation 
states  that  the  party  has  been  contumacious,  but  it 
does  not  state  that  there  has  been  any  monition 
to  found  the  contumacy,  and,  according  to  this 
last  passage,  a  monition  must  precede  excommuni- 
cation. 

The  Queen's  Advocate,  Phillimore,  and  Addams, 
contrh. 

The  mode  of  compelling  an  individual  pa- 
rishioner to  contribute  to  the  repairs  of  the  church, 
is  not  by  excommunication,  if  the  passage  cited 
from  Lyndwood  be  correct,  for  the  words  apply 
to  the  whole  parish,  they  are  in  the  plural,  and 
excommunication  is  not  inflicted  on  a  whole  body 
of  parishioners.  Individual  parishioners  may  be 
proceeded  against  for  not  joining  in  making  a  rate, 
Fitzherberts  Beg.  Bre.  (e)i  In  this  case  there  is 
a  precise  averment  that  repairs  of  the  church  are 

(a)  2  Curt.  303—312.  (d)  Lyndwood,  lib.  1,  tit.  10, 

(ft)  12  Ad.  &  ELL  314.  p.  53. 

(c)  2  Curt.  663.  (e)  Tit.  Cons.  44,  a. 
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necessary  ;  in  Cooper  v.  Wickham  (a),  there  was  no  1843. 

such  statement ;  moreover,  non  corutabat,  in  that  Feb.  8th. 

case,  that  the  church  bad.  not  been  repaired  between  StTTTrd 

a  vestry  meeting  and  the  issuing  citation.     Green-  ££££, 
wood  v.  Greaves  (6),  is  a  direct  authority  for  this 
proceeding.     See  also  Millar  v.  Palmer  (e). 

Sir  Herbert  Jeknbr  Fust. 
This  case  comes  before  the  Court  by  letters  of 
request  from  the  Chancellor  of  the  Diocese  of 
Norwich.     It  is  a  cause  of  Office,  promoted  by  Mr. 
Steward,  of  the  city  of  Norwich,  against  Mr.  Francis, 
calling  upon  him  to  answer  to  certain  articles  to  be 
administered  to  him.    The  letters  of  request  were 
accepted  by  the  Court,  and  in  conformity  with  them, 
a  citation  issued,  embodying  in  it  the  cause  of  the 
proceeding ;   the  citation  called  upon  the  party  to 
answer  to  certain  articles,  "  touching  and  concern- 
ing his  soul's  health,  and  the  lawful  correction  and 
reformation  of  his  manners  and  excesses,  particularly 
in  respect  of  his  having  wilfully  and  contuma- 
ciously obstructed,  or  at  least  refused  to  make,  or 
join,  or  concur  in  the  making  of  a  sufficient  levy, 
rate  or  assessment  for  providing  funds  in  order  to 
defray  the  expense  of  the  necessary  repairs  of  the 
parish  church  (including  the  chancel,  which  by  the 
custom  of  Norwich  the  parishioners  are  bound  to 
repair),  of  the  said  parish  of  St.  George  of  Colegate, 
within  the  said  city  and  diocese  of  Norwich/9 

To  this  citation  an  appearance  was  given  under 
protest,  and  the  protest  is  set  forth  in  very  few 
words  in  an  act  on  petition,— it  is  alleged,  "That 

(a)  4  Hagg.  77.  (ft)  2  Cart.  303.  (c)  1  Curt  640. 
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1843.  Mr.  Francis  is  wrongfully  and  unlawfully  cited  in 
Feb.  8th.  the  manner  and  form,  and  to  the  effect  aforesaid,  by 
StI^Trd  reason  that  it  doth  not  appear  by  the  said  citation, 
rEflaL  '^at  *e  M*&  ^°^n  Franc*8  hath  been  guilty  of  or 
is  charged  with  any  ecclesiastical  offence  cognizable 
by  this  or  any  other  Ecclesiastical  Court,"— *"  that 
by  the  said  citation  it  does  not  appear  that  the  said 
parish  church  of  St.  George,  Colegate,  ever  was  or 
now  is  in  want  of  any  repairs  whatever ;  or  that  any 
vestry  for  making  any  rate  to  defray  the  expense  of 
any  such  repairs  had  been  duly  or  at  all  called  or 
held  ;  or  that  the  said  John  Francis  was  ever  present 
at  any  vestry  in  the  said  parish  when  such  rate  or 
any  rate  for  the  repair  of  the  said  church  was  pro- 
posed or  considered  ;  or  that  he  ever  took  any  part 
whatever  in  the  proceedings  of  any  such  vestry/* 
— "  that  it  is  not  competent  for  any  person  to  pro- 
mote the  office  of  the  Judge,  or  otherwise  to  proceed 
criminally  against  any  one  or  more  individual 
parishioners  or  inhabitants  of  a  parish  for  or  in  res- 
pect of  the  acts,  matters,  or  things  charged  or  alleged 
against  the  said  John  Francis  in  the  said  citation, 
and  that  he,  the  said  John  Francis,  is  not  bound  to 
appear  in  the  said  cause  or  business  to  the  said  cita- 
tion,"— and  it  concludes  with  a  prayer,  that  the 
Judge  will  pronounce  for  the  protest  and  dismiss 
Mr.  Francis  from  this  suit,  and  condemn  the  said 
Edward  Steward  in  costs. 

To  this  it  is  replied,  on  behalf  of  the  promoter, 
that,  "  denying  it  to  be  true  as  alleged  that  it  does 
not  appear,  and  on  the  contrary  alleging,  that  it 
does  appear  by  the  citation  issued,  served  and 
returned  in  this  cause,  that  the  said  John  Francis  is 
charged  with  an  ecclesiastical  offence  cognizable  by 
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this  Court," — and   denying   the    relevancy,   and       18*3, 
therefore,  declining  to  answer  the  rest  of  the  alle-     Feb.  8th. 
gations  in  the  protest,  prays  that  the  protest  be     s^Ird 
overruled  and  the  party  assigned  to  appear  abso-      /*?£«. 
lutely  and  to  receive  articles,  and  that  Mr.  Francis 
be  condemned  in  the  costs  of  the  protest. 

The  question  then  for  the  Court  to  determine  is, 
whether  in  substance  and  effect,  this  citation  does 
or  does  not  contain  a  charge  of  an  offence  cogni- 
zable in  an  Ecclesiastical  Court, — that  offence  as 
laid  here,  if  an  offence  at  all,  being  "for  wilfully 
and  contumaciously  obstructing,  or  at  least  refusing 
to  make,  or  join  or  concur  in  the  making  of  a  suffi- 
cient levy,  rate,  or  assessment  for  providing  funds  in 
order  to  defray  the  expense  of  the  necessary  repair 
of  the  parish  church  of  St.  George  of  Colegate." 

Now  the  first  thing  to  be  considered  is,  what  is 
the  jurisdiction  which  the  Court  has  in  matters  of  ' 
repairs  of  the  church,  and  church-rates.  It  would 
be  a  waste  of  time  for  the  Court  to  enter  into  the 
history  of  church-rates,  or  the  jurisdiction  of  this 
Court  in  such  matters  :  for  it  has  been  decided  on 
the  highest  authority  in  law,  without  any  doubt  or 
reservation  whatever,  that  the  cognizance  of  the 
repairs  of  the  church,  and  the  enforcing  rates  made 
for  the  repair  of  the  church,  is,  if  not  excl&sively, 
yet  peculiarly  within  the  province  and  cognizance 
of  the  Ecclesiastical  Court ;  and  it  is  expressly  laid 
down,  both  in  the  Court  of  Queen's  Bench,  and  in 
the  Court  of  Exchequer  Chamber  in  the  Braintree 
case,  and  assented  to  on  all  hands  without  any 
doubt  or  hesitation  whatever,  that  it  is  the  duty  of 
the  parishioners  to  repair  the  parish  church ;  that 
it  is  a  common  law  obligation  to  be  enforced  in  an 
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1843,  Ecclesiastical  Court,  and  that  it  is  a  duty  from 
Feb.  8tiu  which  parishioners  cannot  relieve  themselves,  and 
s^Ibd  which  they  may  be  compelled  to  discharge : — how 
Fra'noa.  aQd  in  what  manner,  may  be  matter  of  some  doubt, 
but  I  hold  the  principle  to  be  sufficiently  established 
by  what  is  laid  down  in  the  Court  of  Exchequer 
Chamber,  by  Lord  Chief  Justice  Txndal^  in  deliver- 
ing the  judgment  of  that  Court,  in  the  Braintree 
case.  His  lordship  expresses  in  few  words  all  that  is 
necessary  for  this  Court  to  consider :  speaking  of  the 
statute  circumspecte  agatis,  he  observes,  "  upon  the 
construction  of  this  statute  no  doubts  have  ever  been 
raised  or  can  exist,  but  that  the  Spiritual  Court  has 
power  and  jurisdiction  by  ecclesiastical  censures  to 
compel  the  churchwardens  to  perform  their  duty  in 
relation  to  the  repairs  of  the  church ;  to  compel 
*  the  parishioners  to  perform  their  duty  in  providing 
the  means  to  make  such  repairs,  and  after  a  legal 
rate  has  been  imposed  to  compel  each  individual  to 
contribute  the  sum  assessed  upon  him/'  The  Chief 
Justice  does  not  enter  further  upon  that  question, 
because  it  was  not  before  the  Court;  assuming 
then  the  duty  of  the  parishioners  to  be  as  stated, 
and  further,  that  it  is  the  undoubted  power  of 
the  Ecclesiastical  Court  by  censures  to  compel  them 
to  perform  their  duty,  the  Court  will  proceed  to 
consider  the  circumstances  of  this  case. 

The  objection  arises  on  the  citation,  not  on  the 
articles,  and  the  first  question  is,  what  is  necessary 
to  be  stated  in  the  citation,  in  order  to  compel  the 
party  to  appear  before  the  Court?  The  citation 
must  undoubtedly  contain  an  offence  of  ecclesiastical 
cognizance ;  it  must  contain  the  cause  of  action, 
the  nature  of  the  charge  which  is  imputed  to  the 
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party;  but  the  question  is,  whether  it  need  spe-       18*3. 
cifically  state  all  the  circumstances  under  which     F«b- 8th- 
the  charge  is  made,  or  whether  it  is  not  enough  to     Stiwaud 

ii  tunitut 

give  a  general  description  of  the  charge,  so  that  the     feancu. 
party  may  be  sufficiently  informed,  or  what  he  is 
called  upon  to  answer  I  » 

Now,  it  has  been  much  pressed  in  argument, 
that  the  citation  should  contain  a  specification  of 
the  charge  in  such  a  manner  that  everything  should 
be  fully  set  forth  which  would  render  the  party 
liable  for  the  offence  imputed  to  him — that  it  is  not 
sufficient  to  give  a  general  description  of  the  charge, 
but  that  it  must  contain  specific  matter. 

The  authority  of  Oughton  and  of  Gail  has  been 
referred  to,  but  I  would  rather  look  to  what  has ' 
been  the  course  of  practice  in  this  Court,  than  to 
mere  speculative  writers ;  although  I  do  not  appre- 
hend, that  in  their  view,  it  was  necessary  that  the 
citation  should  be  so  specific  as  to  enter  into  all  the 
circumstances,  but  that  a  general  description  of  the 
offence  should  be  set  forth,  in  order  that  the  party 
may  know  the  charge  he  has  to  meet,  and  whether 
the  offence  is  of  ecclesiastical  cognisance.  To 
consider  then  the  mode  in  which  such  offences  are 
brought  before  the  Court :  in  cases  of  brawling,  it 
is  necessary,  undoubtedly,  to  shew  that  the  offence 
was  committed  in  such  a  place  as  to  bring  it  within 
the  cognizance  of  the  Ecclesiastical  Court;  but  it 
is  not  necessary  in  the  citation  to  set  forth  the 
words  which  constitute  the  crime  of  brawling  or 
chiding;  it  is  sufficient,  according  to  the  usual 
practice,  to  state  that  the  party  did  in  a  parish 
church  quarrel,  chide,  and  brawl  by  words,  leaving 
it  to  be  set  forth  in  the  articles  what  were  the  par- 
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I8*3*      ticular  circumstances  under  which  the  offence  was 

Feb.  8th.     committed,   and  what  were  the  particular  words 

Steward     used  on  the  occasion. 

illicit.  In  the  case  of  a  proceeding  against  a  clergyman 
for  irregularity  in  the  performance  of  divine  ser- 
vice ;  it  is  sufficient  to  call  upon  him  to  answer  the 
articles  to  be  administered  to  him  for  irregularity 
in  the  performance  of  Divine  worship,  without  set- 
ting out  the  time  when,  or  the  particulars  in  which 
that  irregularity  consisted.  In  the  case  of  Ben- 
nett v.  Bonaker  (a),  the  party  is  cited  "for  neglect 
of,  and  irregularity  in  the  performance  of  Divine 
offices  as  vicar  of  the  said  parish,"  and  for  another 
offence,  "  indecently  and  irreverently  digging  the 
ground  or  soil  of  the  churchyard;" — the  mere 
general  nature  of  the  offence  was  set  forth, — not 
the  particulars  of  which  it  consisted — so  in  a  case 
now  before  the  Court,  the  case  of  Sanders  v. 
Head(b)y  in  which  the  articles  have  been  admitted : 
it  was  set  forth,  that  the  party  had  in  a  public 
paper  printed  a  letter,  that  letter  containing  various 
erroneous  doctrines,  but  not  setting  forth  the  par- 
ticular words  of  the  letter. 

Upon  general  principles  then,  I  am  of  opinion, 
that  it  is  not  necessary  that  the  citation  should  do 
more  than  give  the  general  charge  against  the  in- 
dividual, against  whom  the  office  is  promoted ;  that 
it  is  not  necessary  to  enter  into  a  specification  of 
the  circumstances  under  which  the  offence  was 
committed,  but  to  leave  that  to  be  set  forth  in  the 
articles ;  and  that  it  is  sufficient,  if  it  appears  on 
the  face  of  the  citation,  that  it  is  a  matter  cognizable 
by  the  Ecclesiastical  Court. 

(a)  2  Hagg.  E.  R.  25.  (6)  Ante,  p.  32. 
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Now  I  am  well  aware  that  this  case  has  been      1843. 
argued  with  reference  to  the  case  of  Cooper  v.      Feb.  8th, 
Wickham,  and  the  Court  has  been  frequently  told,     St^Iro 
in  the  course  of  the  argument,  that  if  it  shall  over-     f^ncw, 
rule  this  protest,  it  must  overrule  its  own  decision 
in  that  case :  if,  therefore,  the  Court  is  of  opinion 
that  it  cannot  uphold  this  protest— it  must  endea- 
vour to  shew  in  what  the  two  cases  are  distinguished 
from  each  other,  and  to  reconcile  its  determination 
in  both  cases. 

The  case  of  Cooper  v.  Wickham  is  reported  in  the 
second  volume  of  Dr.  Ourteis's  Reports,  (p.  303). 
It  will  be  necessary  to  refer  to  the  process  in  that 
cause,  in  order  to  shew  what  was  the  particular 
nature  of  that  case ;  and  what  is  the  difference  be- 
tween that  and  the  present  case.  One  observation 
made  by  the  Court  in  the  course  of  its  judgment  in 
that  case  has  been  much  dwelt  upon  in  argument 
on  the  present  occasion ;  I  refer  to  that  passage  in 
which  the  Court  stated  that,  "In  a  criminal  pro- 
ceeding the  Court  is  not  to  conjecture  or  presume 
anything." — "  In  all  cases  of  criminal  proceedings 
the  charge  should  be  fully  stated  in  the  citation, 
that  by  the  refusal  of  the  rate,  and  through  the 
neglect  or  misconduct  of  the  churchwardens,  the 
church  is  not  in  a  sufficient  state  of  repair/9  I 
have  no  hesitation  in  saying  that  that  is  still  my 
opinion ;  the  charge  should  be  fully  stated, .  not 
specifically ;  but  fully  to  shew  that  it  is  a  case  of 
ecclesiastical  cognizance.  It  will  be  necessary  to 
consider  what  was  the  nature  of  that  proceeding, 
and  for  this  reason, — many  expressions  which  fall 
from  the  Court  in  delivering  its  judgment  in  a  par- 
ticular case  may  at  first  sight  appear  to  contain 
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1843.      doctrines  of   general    application,   whereas,  they 
Feb.  8tb.     probably  are  applied  to  the  circumstances  of  that 
StiwTkd     individual  case ;  and,  therefore,  in  considering  the 
f^kcm.     judgments  delivered  in  this  Court,  it  must  be  borne 
in  mind,  that  the  actual  expressions  to  be  found  in 
them  have  reference  to  the  particular  arguments  used 
in  the  individual  cases ;  it  is  necessary,  therefore,  to 
see  what  were  the  particular  circumstances  under 
which  the  case  of  Cooper  v.  Wickham  was  con- 
sidered. 

Now  the  tenor  of  the  citation  in  that  case  was 
this — calling  upon  Mr.  Cooper,  one  of  the  church- 
wardens of  the  parish  of  Shepton  Mallett,  to  ap- 
pear, &c. — "  to  answer  to  certain  articles,  heads, 
positions  or  interrogatories  to  be  objected  and 
ministered  to  him,  touching  and  concerning  his 
soul's  health,  and  the  lawful  correction  and  reform- 
ation of  his  manners  and  excesses/' — in  what 
respect?  "  Touching  and  concerning  his  office  of 
churchwarden,  and  more  especially  for  having  at  a 
vestry  meeting"— he  was  therefore  specifically  called 
upon  to  answer  to  articles  touching  his  office  of 
churchwarden, — "  duly  holden  on  the  31st  day  of 
January  last,  to  wit,  in  this  present  year,  1839,  in 
the  said  parish,  for  the  purpose  of  making  a  church- 
rate,  in  pursuance  of  notice  published  according  to 
law,  voted  in  favour  of  a  resolution  then  and  there 
duly  moved  and  seconded,  such  resolution  being  in 
the  words  following," — "That  this  vestry  con- 
sidering church-rates  at  all  times  bad  in  principle 
and  particularly  unjust  in  practice,  and  quite  un- 
called for  at  the  present  time,  resolve  to  adjourn 
all  further  consideration  of  the  subject  for  which  it 
has'been  called  till  this  day  twelvemonth ;  and  also 
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for  having  at  the  eaid  meeting,  voted  against  a  I8*3* 
church-rate  then  and  there  duly  moved  and  se-  Fe^8th* 
conded." — This  is  the  offence  which  the  party  is  Stewa*© 
called  to  answer  in  Cooper  v.  Wiciham: — it  was  in  Franco. 
reference  to  that  charge  that  the  Court  stated,  that 
the  proper  way  to. meet  that  charge  would  be  by 
appealing  under  protest,  for  that  in  point  of  fact  it 
contained  nothing  at  all  involving  an  ecclesiastical 
offence.  Does  the  charge  import  that  there  was 
any  necessity  for  the  repairs  of  the  church ;  that  by 
the  resolutions  having  been  so  voted,  the  church 
was  not  repaired,  or  that  Cooper  had  been  guilty 
of  any  neglect  of  duty  in  the  character  of  church*  * 
warden,  in  which  alone  he  had  been  cited  ?  Does 
it  appear  thereby  that  the  rate  was  necessary  to  be 
made  for  the  repair  of  the  church  ?  Does  it  ap- 
pear on  the  citation,  or  was  the  Court  to  infer,  that 
the  rate  was  proper  and  adequate,  and  only  so  to  the 
purpose  for  which  it  was  asked  ?  Nothing  of  the  kind 
appears.  Cooper  simply  voted  for  the  resolution 
set  forth,  he  voted  against  a  rate  duly  moved  and 
seconded.  The  rate  might  have  been  duly  moved 
and  seconded,  and  yet  might,  for  all  that  appears  on 
the  face  of  the  citation,  have  been  altogether  ex- 
cessive. There  was  therefore  nothing,  on  the  face  of 
the  citation,  to  call  the  party  to  answer  in  his  cha- 
racter of  churchwarden.  The  office  of  churchwarden 
called  upon  him  undoubtedly  to  see  the  church  kept 
in  repair,  and  to  take  the  necessary  steps  to  procure 
the  adequate  means  of  defraying  it ;  but,  upon  the 
face  of  the  citation,  there  was  nothing  to  shew  the 
necessity  of  the  rate — that  it  was  a  rate  adequate 
and  proper  for  the  purpose.  Therefore  the  Court 
expressed  itself  to  be  of  opinion,  that  if  the  case 
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1843,      had  come  before  it  in  the  first  instance,  or  if  an 
Feb.  8th.     appearance  had  been  given  under  protest  in  the 
Steward     Court  below,  and  that  protest  had  been  overruled, 
FBAw»k     it  would  have  reversed  that  decision,  and  dismissed 
the  party.     But  the  case  came  before  the  Court  in 
a  different  shape,  after  the  articles  had  been  ad- 
mitted, and  it  was  in  reference  both  to  the  citation 
and  to  the  articles  themselves,  that  the  Court  ex- 
pressed itself  in  words  alluded  to,  as  to  the  necessity 
of  setting  forth  the  charge  in  the  citation,  in  order 
that  the  party  might  know  the  charges  imputed  to 
him,  and  might  have  an  opportunity  of  judging 
'    whether  they  described  an  offence  of  ecclesiastical 
cognizance. 

Before  I  proceed  to  the  articles  exhibited  in  the 
cause  of  Cooper  v.  Wickham,  I  will  state,  that  a 
meeting  of  the  vestry  of  the  parish  of  Shepton  Mallet 
had  been  called  in  the  month  of.  January,  1839, 
and  this  vote  and  these  resolutions  had  passed  at 
that  vestry.  The  citation  was  not  taken  out  till  the 
6th  of  April,  and  the  articles  were  not  given  in 
till  June  in  that  year ;  therefore,  as  this  was  a  pro- 
ceeding against  Mr.  Cooper  for  the  neglect  of  his 
office  of  churchwarden,  the  Court  thought  that  in 
the  interval  of  time,  that  had  taken  place  between 
the  meeting  of  the  vestry  and  the  giving  in  of  the 
articles,  or  the  return  of  the  citation,  the  church 
might  have  been  put  in  a  state  of  repair.  If  that 
were  so,  and  this  being  a  proceeding  against  him 
in  the  office  of  churchwarden,  there  was  no  blame 
to  be  imputed  to  him,  and  these  proceedings  in 
April  and  June,  one  by  a  citation,  and  the  other  by 
articles,  were  not  necessary. 

Now  the  first  of  the  articles  contains  this  aver- 
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ment,   "  that  previous  to  and   in  the  month   of      1843* 
January,   last   past,  the  roof  of  the  nave  of  the      F«b.8th. 
parish  church  of  Shepton  Mallett,  in  the  county  of     siwl» 
Somerset  and  diocese  of  Bath  and  Wells,  was  in  so      frIncu. 
dilapidated  a  state  that  the  rain  came  through  the 
same  into  the  body  of  the  said  church  to  the  serious 
detriment  and  injury  of  the  fabric,  and  also  of  a 
valuable  organ  in  the  said  church,  and  to  the  great 
inconvenience  of  the  officiating  minister  in  the  said 
parish  church,  who  on  one  occasion,  on  account  of 
the  rain  so  coming  therein,  was  prevented  from 
reading  prayers  in  the  reading  desk  ; — and  of  the 
congregation  of  parishioners  and  others  from  time 
to  time  assembled  in  the  said  parish  church." — 
There  was  an  averment  that  this  church  was  in  a 
dilapidated  state  in  the  month  of  January,  1839; 
and  therefore,  that  it  required  to  be  repaired  there 
could  be  no  doubt     This  was  an  article  on  which 
the  Court  observed,  that,  standing  by  itself,  it  would 
be  proper,  because  it  does  aver  the  necessity  of  re- 
pairs arising  from  the  church  being  in  a  state  of 
dilapidation,  and   it  was  necessary  that  a  remedy 
for  that  inconvenience  should  be  found.     But  the 
articles  went  on  in  the  second  place  to  allege,  "  that 
in  consequence  of  the  premises  mentioned  in  the 
next  preceding  article,  a  vestry  meeting  agreeably 
to  a  notice  in   writing,   signed   in   duplicate   by 
Charles  Wainwright,   and  by  you,  the  said   Job 
Cooper,  then  and  now  the  churchwardens  of  and  for 
the  said  parish  of  Shepton  Mallett,  was  duly  holden 
on  the  31st  of  January,  last  past,  to  wit,  in  the  pre- 
sent year  1839,  in  the  vestry  room  of  the  said  parish 
church,  for  the  purpose  of  making  a  church-rate 
towards  effecting  the  repairs  of  the  said  church, 
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IS*8*      and  for  expenses  as  necessary  for  the  due  adminis- 
Feb,8th.     tration  of  Divine  service  and  incident  to  the  office 
St^Ted     of  churchwarden.    That  the  said  meeting  having 
f^££     adjourned  to  the  school-room,  belonging   to  the 
National  school  in  the  said  parish,  certain  estimates 
were  laid  before  the  said  meeting  by  the  said 
Charles  Wainwright,"~that  is   by   the   brother 
churchwarden  of  Mr.   Cooper.      "  That  at  that 
meeting  a  resolution  was  then  and  there  moved 
and  seconded  respectively  by  two  dissenting  minis- 
ters ;  and  that  notwithstanding  the  premises  you, 
the  said  Job  Cooper,  then  and  there,  in  violation  of 
the  laws,  statutes,  canons,  and  constitutions  eccle- 
siastical of  this  realm,  and  of  your  duty  and  obli- 
gations as  churchwarden,  and  what  is  fitting  and 
right  to  be  observed  in  respect  thereof," — that  is,  in 
the  office  of  churchwarden,  "  voted  in  favour  of 
the  aforesaid  resolution,  and  then  and  there  also 
voted  against  a  church-rate  of  two-pence  in  the 
pound,  then  and  there  duly  moved  and  seconded 
(as  an  amendment  to  such  resolution  respectively,) 
by  the  said  Charles  Wainwright,  and  by  Alfred 
Gale  a  parishioner  and   inhabitant  of  the  said 
parish."    So  that  the  offence  charged  in  the  articles 
is,  first,  that  the  parish  church  was  out  of  repair, 
and  therefore  requires  to  be  repaired  ;  consequently 
it  was  necessary  that  a  rate  should  be  made  for  that 
purpose ;  that  a  meeting  was  called  at  which  the 
resolution,   in  the  terms  stated,  was  moved  and 
seconded  by  two  dissenting  ministers,  and   Mr: 
Cooper,  the  party  proceeded  against,  voted  for  that 
resolution,  that  being  in  violation  of  the  duty,  the 
obligation,  that  rested  upon  him  a$  churchwarden  ; 
and  also  that  he  voted  against  a  rate  of  two-pence 


F 


ARCHB8  COURT  OF  CANTERBURY. 


223 


in  the  pound.  That  is  the  offence  charged  in  the  1843. 
articles — in  the  first  place,  respecting  the  resolution,  Feb-8th» 
I  did  express  myself  in  that  case,  as  being  of  Steward 
opinion,  that  it  charged  nothing  against  him  in  f^Tmc». 
violation  of  his  duty  as  churchwarden :  Dissenters 
are  liable  to  be  elected  churchwardens,  they  are 
compellable  to  serve  the  office  of  churchwarden,  by 
themselves  or  by  others  substituted  for  them,  and 
I  do  not  know  that  if  a  Dissenter  entertains  a 
conscientious  belief  that  church-rates  are  bad  in 
principle,  and  unjust  in  practice,  that  he  is  punish- 
able for  expressing  that  opinion,  although  he  has 
called  a  vestry  for  the  purpose  of  taking  into  con- 
sideration the  making  of  that  rate.  I  do  not  know 
that  it  is  the  duty  of  a  churchwarden  to  vote  for  a 
rate  duly  made  and  seconded ;  I  do  not  know  that 
it  is  an  offence  in  a  churchwarden  to  vote  against  a 
rate  of.  two-pence  in  the  pound,  unless  it  be  shewn, 
that  it  was  adequate  and  only  adequate,  and  not 
excessive,  beyond  the  purpose  for  which  it  was  in- 
tended to  be  applied. 

The  other  articles  were  merely  formal.  Mr. 
Cooper  was,  it  seems,  the  scrutineer  appointed  to 
ascertain  the  votes  on  the  occasion,  and  he  it  was, 
who  declared  the  amendment  was  carried.  An- 
nexed to  these  articles,  was  a  copy  of  the  notice  for 
the  vestry  meeting,  signed  by  both  churchwardens, 
Mr.  Cooper  being  one.  Another  exhibit  is  headed, 
"The  items,  to  defray  the  expenses  of  which  a 
ehurch-rate  was  applied  for/'  the  whole  amounted 
to  181/.  6*.  Od.  This  is  stated  to  be  the  estimate 
produced  at  the  meeting  by  Mr.  Wainwright,  who 
was  the  other  churchwarden.  The  charge  against 
Mr.  Cooper  was,  that  he  voted  against  the  rate  of 
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18*3*  two-pence  in  the  pound ;  now  the  sum  which  a 
Feb.  8ih.  rate  of  two-pence  in  the  pound  would  have  raised, 
Steward  was  not  stated,  neither  was  the  rental  of  the  parish 
f^nos.  stated.  The  rate  of  two-pence  might  have  exceeded 
the  1817.,  or  might  have  fallen  short,  therefore, 
Mr.  Cooper  might  be  very  well  justified  in  voting 
against  the  rate,  though  it  was  proposed  by  his 
brother  churchwarden;  for  it  might  be  an  ex- 
cessive rate,  with  reference  to  the  estimate. 
Such  was  the  case  of  Cooper  v.  Wickham,  in  which 
the  Court  expressed  itself  in  the  manner  observed 
upon  in  argument ;  the  accuracy  of  Dr.  Ourteis's 
report  I  have  no  reason  to  impugn ;  I  have  no 
doubt  that  these  were  the  expressions  made  use  of 
by  the  Court,  in  delivering  judgment ;  and  I  am 
not  inclined  to  depart  from  anything  there  said, 
with  respect  to  the  necessity  of  setting  forth  fully 
the  charge  against  the  party ;  as  I  have  before  said, 
it  is  for  the  purpose  of  giving  the  party  notice  of 
what  he  is  called  on  to  answer,  and  that  the 
offence  is  of  ecclesiastical  cognizance.  In  that 
case,  the  Court  was  of  opinion  that  the  charge 
was  not  sufficiently  set  forth,  nor  sufficient  to 
shew,  that  Mr.  Cooper,  as  churchwarden,  in  which 
character  he  was  called  to  answer,  had  been  guilty 
of  neglect  of  duty  upon  the  grounds  there  stated, 
namely,  by  voting  against  a  church-rate,  as  being 
bad  in  principle,  and  voting  against  the  particular 
rate  of  two-pence  in  the  pound. 

In  regard  to  the  necessity  of  setting  forth  fully 
the  charge  which  the  party  is  called  to  answer, 
two  other  cases  were  adverted  to,  one  before  the 
Court  of  Delegates, — the  case  of  Greenwood  and 
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Spedding  v.  Greaves  (a),  in  which  the  proceeding       1843. 
was  against  certain  individuals,  all  included  in  one      Feb.  8th. 
citation,  it  was  articled   against  them,   that  they     Steward 
had  refused  to  make  a  church-rate  ;  the  case  came      Francis. 
before  the  Court  of  Delegates,  from  the  Court  at 
York,  and  the  Court  of  Delegates  was  of  opinion 
that  there  was  no  charge  against  the  parties,  of  a 
criminal    offence,     of    which    they     could    take 
cognizance,  because  it  did  not  appear  that  there 
had  been  any  withholding  of  a  church-rate,  clearly 
sufficient  for  the  purpose  intended ;  but  if  it  had 
been   shewn  that  there  was  a  wilful  and  contu- 
macious   refusal,    there  might  have   been    some 
ground  for  the  proceeding,  but  as,  according  to 
the  statement  of  the  case,  there  was  no  such  ground 
for  proceeding  shewn,  the  articles  were  rejected. 

Then  in  the  case  of  Millar  and  Sbnes  v.  Palmer 
and  Killby  (J),  there  was  a  proceeding  against 
parties  in  their  office  of  churchwarden,  in  which 
the  offence  was,  undoubtedly,  fully  set  forth  ;  that 
in  their  office,  they  had  neglected  to  repair  the 
church,  and  also  had  neglected  to  obey  the 
monition  of  the  archdeacon,  who  had  given  them 
directions  to  repair.  That  case  shews  the  manner 
in  which  the  Court  intended  its  observations  in 
Cooper  v.  Wickham,  that  the  neglect  of  duty  in  a 
churchwarden  must  be  the  neglect  to  repair,  or  a 
neglect  to  obey  a  monition,  emanating  from  com- 
petent authority. 

But  what  is  set  forth  here?  Is  this  case 
distinguishable  from  the  case  of  Cooper  v. 
Wickham,  and  the  others  to  which  I  have  adverted  ? 

(a)  4  Hagg.  Ecc.  Rep.  77-  (*)  1  Curt.  540. 

VOL.  III.  Q 
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1843-  In  Cooper  v.  Wickham,  the  decision  of  the  Court 
Feb^sth.  wa8>  that  the  citation  did  not  set  forth, — that  the 
Stiwabd  articles  did  not  contain, — a  charge  that  the  party 
f£*lZu  was  called  upon  to  answer  in  the  character  of 
churchwarden ;  and  it  did  not  appear,  that  there 
was  any  want  of  repair  at  the  time  when  the 
citation  issued,  or  that  he  had  been  neglectful  of 
his  duty  in  not  pressing  that  repair.  In  the 
present  case,  the  cause  of  offence  is  this,  for 
"wilfully  and  contumaciously  obstructing,  or  at 
least  refusing  to  make,  or  join,  or  concur,  in  the 
making  of  a  sufficient  levy,  rate,  or  assessment,  for 
providing  funds  in  order  to  defray  the  expense  of 
the  necessary  repairs  of  the  parish  church," — what 
is  the  Ecclesiastical  offence  contained  in  these 
words? — in  the  first  place,  "wilfully  and  con- 
tumaciously obstructing  the  making  of  a  church- 
rate,"  no  such  words  as  these  were  in,  nor  was  any- 
thing of  the  kind,  or  of  similar  import,  contained 
in  the  citation  in  Cooper  v.  Wickham  ;  it  was  simply 
an  averment  that  he  had  voted  for  such  and  such  a 
resolution, — one  a  resolution  against  church-rates 
generally,  the  other  against  the  particular  rate, 
-  which  was  not  shewn  to  be  necessary  for  the 
repairs  of  the  church  ;  here  it  is  fully  stated,  that 
it  is  for  wilfully  and  contumaciously  obstructing 
the  making  of  any  church-rate.  That  is  the  first 
charge  ;  it  is  said  that  a  person  cannot  be 
contumacious  unless  there  has  been  a  monition 
issued  against  him,  which  has  been  disobeyed ; 
and  perhaps,  that  is  correctly  argued, — what  then  ? 
The  words  "  contumaciously  obstructing,"  import, 
that  there  has  been  a  monition,  for  if  contumacy 
consists  in  disobeying  a  legal  order,  it  follows,  from 
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the  use  of  the  word  "  contumacy/9  that  there  has      1843, 
been  such  an  order.  Feb.  8th* 

I  have  also  been  told,  that  a  party  should  be     st^Trd 
excommunicated,  that  being  the  extent  to  which      3E£cL 
the    Court  can   proceed,  in  order    to  compel    a 
parishioner  to  provide   the  necessary   means  for 
repairing  the  church,  and  that  this  cannot  be  done, 
sine  monitione;  be  it  so, — if  no  monition  has  issued, 
then  the  Court  will  not  proceed,  (if  that  is  the  law), 
to  excommunicate  the  party.     But  it  is  possible 
that  a  monition  may  have  issued*  and  then  the 
party  may  be  liable  to  be  excommunicated ;  or  if 
there  has  been  no  preceding  monition,  then  the 
party  may  have  a  monition  issued  against  him,  in 
the  course  of  these  proceedings.     But  the  question 
is,  whether  contumaciously  obstructing  the  making 
of  a  rate,  supposing  that  rate  to  be  necessary  for 
the  repair  of  the  church,  is  an  Ecclesiastical  offence, 
for  which  the  party  is  liable  to  be  punished,  by 
excommunication,  or    by    monition  and    excom* 
munication? 

The  charge  goes  on,  "  for  having  wilfully  and 
contumaciously  obstructed,"  if  that  had  been  the 
specific  offence,  I  should  have  thought  that  the 
charge  had  not  been  sufficiently  made  out,  but 
there  is  a  second  count,  for  "  contumaciously  re- 
fusing to  make,  or  join,  or  concur,  in  the  making 
of  a  sufficient  levy,  rate,  or  assessment,  for  providing 
funds  in  order  to  defray  the  expense  of  the 
necessary  repairs,"  in  either  of  these  cases,  ac- 
cordingly as  the  proofs  may  turn  out,  the  party  will 
be  guilty  of  one  or  other  of  the  offences  laid  to  his 
charge* 

Again,  this  case  is  materially  distinguished  from 
Q  2 
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1843,  Cooper  v.  Wickham,  "  That  he  wilfully  and  con- 
Feb.eth.  tumaciously  obstructed,  or  at  least  refused  to  make, 
Sto^Tpd  or  join,  or  concur  in  the  making  of  a  sufficient  levy," 
f^ncm.  a  sufficient  rate,  so  that  it  was  to  concur  in  making 
"  a  sufficient  levy,  rate  or  assessment  for  providing 
funds  in  order  to  defray  the  expense  of  the  neces- 
sary repairs  of  the  parish  church,"  so  that  the 
citation  in  fact  contained  this  averment, — that  the 
levy  proposed,  was  a  sufficient  levy,  at  least  not 
more  than  a  sufficient  rate;  and  it  is  to  make  a  suffi- 
cient levy,  that  he  is  charged,  to  defray  the  neces- 
sary repairs.  There  is  then  an  averment  that  the 
repairs  were  necessary  for  which  the  rate  was  to  be 
applied.  It  is  not  a  proceeding  against  the  party, 
merely,  as  was  suggested,  for  voting  against  a  rate 
when  proposed,  but  against  a  sufficient  levy  to 
defray  the  necessary  repairs. 

Every  thing  is  contained  in  this  averment  to 
constitute  an  offence,  "  contumaciously  obstructing, 
or  refusing  to  join  or  concur  in  making  a  rate 
which  was  necessary  to  be  made  for  the  repairs  of 
the  church,"  so  that  the  repairs  were  necessary, 
and  if  that  is  shewn  then  the  rate  for  providing  these 
expenses  was  necessary. 

I  am,  therefore,  of  opinion,  that  this  citation  does 
contain  what  is  the  charge  imputed  against  the 
party,  and,  as  I  have  before  stated,  it  seems  to  be 
admitted  on  all  hands,  that  the  Ecclesiastical  Court 
may  proceed  by  ecclesiastical  censures  to  compel 
the  parishioners  to  provide  for  the  repairs  of  the 
church ;  it  follows,  as  a  matter  of  course,  that  the 
proceeding  must  be,  as  was  stated  in  the  course  of 
the  argument,  against  individual  parishioners  :  for 
what  is  the  argument  in  that  case  with  which  we  are 
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all  so  familiar,  the  Braintree  case  ?  The  inhabitants  1843. 
of  Braintree  state,  there  shall  be  no  rate,  and  there  Feb-  8Uu 
can  be  no  rate  unless  it  be  made  by  a  majority  of  ^"^ 
the  parishioners ;  that  has  been  held  to  a  certain  /**** 
extent, — whether  that  is  correctly  the  position,  is  a 
question  hereafter  to  be  determined  by  the  Court, 
and  is  now  under  its  consideration ;  but  it  is  said, 
there  can  be  no  rate,  except  the  majority  of  the 
parishioners  concur  in  it.  The  inhabitants  of  the 
parish  of  St.  George  of  Colegate,  in  the  city  of 
Norwich,  say,  u  You  shall  not  proceed  against  indivi- 
duals who  do  not  concur  in  making  a  rate/9  So  that 
ecclesiastical  censures,  which  are  proposed,  cannot 
be  resorted  to  by  the  Ecclesiastical  Court,  in  order 
to  compel  parishioners  to  perform  their  duty.  The 
Lord  Chief  JusticeTindal,  indeliveringthejudgment 
in  the  Exchequer  Chamber,  has  said,  "  There  is  un- 
doubtedly power  in  the  Ecclesiastical  Court  to  com- 
pel the  making  a  rate  by  ecclesiastical  censures." 
It  cannot  be  that  the  proceedings  must  be  against 
the  whole  parish  ;  that  must,  at  all  times,  be  a  very 
inconvenient  mode  of  proceeding,  because  it  does 
include  in  the  same  punishment,  the  innocent  and 
the  guilty.  But  nobody  seems  to  doubt  that  the 
process  of  excommunication  may  be  proceeded 
with,  whatever  may  be  the  consequences,  and  en- 
forced against  parishioners  not  as  a  body,  not 
universally,  but  as  against  individuals  who  do  refuse 
to  make  a  rate, — who  obstruct,  contumaciously  ob- 
struct, making  the  rate ;  it  is  the  only  way  in  which 
ecclesiastical  censures  can  be  applied,  by  proceed- 
ing against  individuals.  In  the  case  in  the  Court  of 
Delegates  (Greenwood  v.  Greaves),  ten  persons  were 
proceeded  against  in  one  citation.     In  the  present 
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1843t      case,  as  we  know,  there  are  proceedings  against  other 
Feb.  8th.     individuals.  The  promoter  of  the  suit  cannot  include 
St^Trp     them  all  in  one  citation,  it  would  be  contrary  to  all 
Aum      practice  and  all  rule  to  do  so.    There  is,  therefore, 
the  necessity   for    proceeding    against    them  in- 
dividually, provided  the  power  exists  of  proceeding 
by  ecclesiasitical  censures  to  compel  the  parishioners 
to  perform  their  duty  in  providing  means  for  re- 
pairing their  church. 

Under  these  circumstances,  I  am  of  opinion  that 
I  must  overrule  the  protest,  and  that  I  may  safely 
overrule  the  protest  without  at  all  deviating  from, 
or  in  the  least  degree  diminishing  the  effect  of  the 
observations  which  the  Court  made  in  Cooper  v. 
Wickham ;  for  I  think  there  is  a  clear  distinction  in 
the  two  cases.  In  the  one  there  is  no  averment  of 
necessity  of  repairs— .the  party  is  proceeded  against 
in  the  office  of  churchwarden — it  was  a  mere  ab- 
stract proposition,  that  the  churchwarden  had  voted 
for  a  certain  resolution  against  a  certain  rate  pro- 
posed, it  not  being  known  that  it  was  a  necessary 
rate  for  the  purpose  to  which  it  was  to  be  applied. 
Here  it  is  stated  in  this  citation,  that  the  party 
"  wilfully  and  contumaciously  obstructed,  or  at 
least  refused  to  make,  or  join,  or  concur  in  the 
making  of  a  sufficient  levy,  rate  or  assessment  for 
providing  funds  in  order  to  defray  the  expense  of 
the  necessary  repairs  of  the  parish  church  ;"  con- 
taining therefore,  in  itself,  a  statement  that  the 
church  was  in  need  of  repair,  and  that  the  rate  was 
sufficient  for  that  purpose. 

I,  therefore,  overrule  the  protest,  and  assign  the 
party  to  appear  absolutely.  I  reserve  the  question 
of  costs  until  the  hearing  of  the  cause. 
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Maltass  against  Maltass.  *842* 

Dec.  13th. 

This  was  a  business  of  proving:  in  solemn  form  of  By  the  law  of 

Turlcev  no 

law,  an  attested  copy  of  the  last  will  and  testament  subject  of  that 
of  John  Maltass,  late  of  Smyrna,  promoted  by  the  3S75iu 
executors  named  therein,  acting  by  their  attorney,  2^SmT 
against  the  widow  of  the  deceased.  Britain  and  the 

,  Ottoman  em- 

The  Allegation  given  in  the  cause  pleaded,  that  pire,an  English 
the  father  of  the  deceased  was  born  in  this  country,  cLJd»  Tor  key 
that  about  eighty  years  since,  he  sailed  for  the  city  wlSJ.'jjtf.was 
of  Smyrna  in  the  Ottoman  empire.    That  shortly  ^Si£^ 
after  his  arrival  at  that  place,  he  entered  a  house  *Kh.?dJdied 

r  domiciled  at 

of  business  trading  under  the  firm  of  Lee  and  Co.,  Smyrna,  j.m. 
and  became  a  partner  in  that  house,  and  continued  never  been  in 
therein,  and  to  reside  at  Smyrna  until  his  death.  J$i  for  the*" 
That  during  his  residence  at  Smyrna,  he  married  ySre.andUien 
and  had  issue  several  children,  and,  among  others,  0",yfor0^^du- 
the  deceased  in  this  cause.     That  the  deceased,  at  cation;  he  died 

,  n    •  i  •  0       at  Smyrna, 

the  age  of  six  years,  was  sent  to  this  country  for  having  made  a 

-  l  ri_-  j^j  j  «jl  W»N  iQ  the  form 

the  purpose  of  being  educated,  and  remained  here  ofaoEogivh 
until  the  age  of  fourteen,  when  he  returned  to  21!o«5Sd 
Smyrna,  became  a  clerk  in  the  house  of  Lee  and  *ttefefkac?^cfc 

•J  m  m     imj  to  the  1st 

Co.,  and  afterwards  entered  into  business  on  his  Vl£-  «•  **. 
own   account  as  a   British   merchant.      That   hp  such  paper  re- 
established a  firm  of  J.  and  W.  Maltass,  and  ever 
afterwards  resided    at    Smyrna   until   his  death, 
which  tpok  place  in.  the  year  1842.     That  the  de- 
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1842.      ceased  was,  at  the  time  of  his  death,  possessed  of 
Dec  i3th.     the  sum  of  40,000/.  in  the  English  funds. 
mT^w  The  second  Article  pleaded  the  will  of  the  de- 

wZZL.  ceased,  dated  the  22nd  of  October,  1841,  and  sub- 
scribed by  the  testator,  but  not  in  the  presence  of 
any  witness. 

The  third  pleaded  the  authenticity  of  the  copy 
of  the  said  will,  which  had  been  brought  into  the 
registry,  and  that  the  original  will  remained  at 
Smyrna. 

The  fourth  pleaded,  that  by  the  laws  in  force 
throughout  the  Ottoman  empire,  it  is  declared,  that 
it  is  not  competent  for  a  Turkish  subject  to  make 
any  disposition  of  his  property  by  will,  but  that  the 
same  shall  be  divided  among  his  relations  accord- 
ing to  a  fixed  standard.  That  by  articles  of  peace 
between  Great  Britain  and  the  Ottoman  empire, 
finally  confirmed  by  the  treaty  of  peace  concluded 
at  the  Dardanelles  (a)  it  is  (2(J  sect.)  agreed,  "  That 
in  case  any  Englishman,  or  other  person  subject  to 
that  nation,  or  navigating  under  its  flag,  shall 
happen  to  die  in  our  sacred  dominions,  our  fiscal 
and  other  officers  shall  not,  on  pretence  of  its  not 
being  known  to  whom  the  property  belongs,  inter- 
pose  any  opposition  or  violence  by  taking  or  seizing 
the  effects  that  ma}7  be  found  at  his  death,  but  they 
shall  be  delivered  up  to  such  Englishman,  whoever 
be  may  be,  to  whom  the  deceased  may  have  left 
them  by  his  will.  And  should  he  have  died  in- 
testate, then  the  property  shall  be  delivered  up  to 
the  English  Consul,  or  his  representative,  who  may 
be  there  present ;  and  in  case  there  be  no  consul 

{a)  1809. 
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or  consular  representative,  they  shall  be  sequestered  1842. 

by  the  judge,  in  order  to  his  delivering  up  the  Dec.  13th. 

whole  thereof  whenever  any  ship  shall  be  sent  by  u^lu 

the  ambassador  to  receive  the  same/'  USmUL 

The  admission  of  this  Allegation  was  opposed  by 
Phillimore  and  Jenner. 

The  Queen's  Advocate  and  R.  Phillimore,  in 
support  of  the  Allegation,  argued  that  the  deceased 
was,  by  birth  and  education,  the  subject  of  this 
country,  although,  for  the  purposes  of  trade,  domi- 
ciled in  another  country.  That  the  present  Will 
Act  did  not  apply  to  the  will  of  an  English  subject 
made  under  the  circumstances  of  this  case. 

Stanley  v.  Berne${a)>  was  referred  to. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
The  will  now  propounded,  is  entirely  in  the 
handwriting  of  the  party,  it  is  signed  by  him,  but 
it  is  not  witnessed  ;  it  is  dated  after  the  operation 
of  the  act  of  the  1st  Vict.  c.  26 ;  if  the  will  were  the 
will  of  a  domiciled  Englishman,  it  is  clearly  invalid. 
The  question  is,  whether  under  the  circumstances 
of  this  case,  such  a  will  can  be  established  ?  The 
deceased  was  the  son  of  a  person  born  in  this 
country;  about  the  year  1762,  his  father  sailed 
for  Smyrna,  and  there  entered  into  a  house  of  bu- 
siness, and  he  continued  to  reside  and  carry  on 
business  there  until  his  death.  He  had  several 
children  born  in  that  city,  and  amongst  them,  the 
deceased  in  this  cause,  who,  when  he  had  attained 

(a)  3  Hagg.  373. 
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1842.  the  age  of  six  years,  was  sent  to  this  country  for  his 
bee.  i3th.  education  ;  he  remained  in  this  country  about  six 
Malta*  years,  arid  then  returned  to  Smyrna,  where  he  es- 
tofrnZL  tablished  a  house  of  business,  and  continued  to 
reside  there  until  his  death  in  1842.  The  fourth 
article  of  the  Allegation  pleads,  "  That  by  the  laws 
of  the  Turkish  or  Ottoman  empire,  it  is  not  com- 
petent to  a  Turkish  subject  to  make  any  will  of  his 
property,  but  that  the  same  is  by  law  to  be  divided 
among  his  relations  according  to  a  fixed  standard ; 
that  by  a  treaty  between  Great  Britain  and  Turkey, 
it  was  agreed  in  the  following  terms  : — *  That  in 
case  any  Englishman  shall  happen  to  die  there, 
his  effects  should  be  delivered  up  to  such  person  to 
whom  the  deceased  should  have  left  them,  or  in 
case  he  should  die  intestate,  to  the  .English  consul, 
or  otherwise  to  some  person  appointed  by  the 
English  ambassador/ M  Now  when  I  read  this 
Article,  it  at  once  struck  me,  that  if  the  deceased 
was  domiciled  in  Turkey,  he  could  make  no  will 
at  all ;  if  he  was  a  British  subject,  he  must  make  a 
will  according  to  the  testamentary  law  of  England. 
I  have  been  told  in  argument,  that  he  was  neither 
a  Turkish  nor  a  British  subject  in  reference  to  the 
law,  either  of  Turkey  or  of  England,  but  that  it  is 
a  case  where  a  party  by  the  jus  gentium,  may  make 
such  a  will.  If  the  deceased  is  an  Englishman,  he 
may,  although  domiciled  in  Turkey,  make  an  English 
will  under  this  treaty,  and  if  so,  must  not  this  will 
be  considered  as  the  will  of  an  English  subject,  and 
then  is  it  not  invalid  ?  If  he  is  a  Turkish  subject, 
I  have  it  pleaded,  indeed  recognised  by  the  treaty, 
that  no  Turkish  subject  can  make  a  will.  I  may, 
perhaps,  here  mention,  that  it  I  am  asked  to  grant 
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administration  to  the  deceased,  I   must  have  it  1842. 

ascertained  who  is,  by  the  law  of  Turkey,  entitled  Dec.isth. 

to  the  administration.     I  reject  the  Allegation  for  hI^1» 

probate  of  this  paper.  mTt^I. 
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Graves  against  Graves.  1842. 

1  Dec.  15tb. 

This  was  a  suit  commenced  by  Lord  Graves  ina^0f 
against  Louise  Lady  Graves,  his  wife,  for  a  separa-  J22t?J5nK. 
tion  by  reason  of  her  adultery;  a  libel  on  the  part  tery,itisnot 

*  *  competent  for  a 

of  Lord  Graves  had  been  admitted.  husbandman 

An  allegation  was  now  offered  on  behalf  of  Lady  topie«7ante-' 
Graves,  pleading.  *££$ Ae~ 

First    Article: — That    the    party    proponent,  ^condoT^^ 
formerly    Louise     Malline,     spinster,    was    many  nation  of  such 
years  ago  in  the  service  of  Sophia  Lady  Graves  fact  may  be 
(wife  of  the  said  Lord  Graves)  since  deceased,  and  {jyto^deien- 
whilst  in  such  service  she  was  seduced  by  the  said  bylfo^feof 
Lard  Graves,  and  with  wham  she,  at  his  urgent  and  j^^01  con" 
repeated  solicitations y  for  some  time  lived  and  co-    ^^p** 

r  7  J  of  the  wife,  her 

■eduction  by 
the  husband,  cannot  be  pleaded,  it  involves  an  issue  which  this  Court  cannot  try  :  but  she  may 
plead  the  fact  of  her  cohabitation,  when  single,  with  the  husband,  in  order  to  shew  a  want  of 
proper  vigilance  on  his  part  over  her  subsequent  moral  conduct 

It  is  competent  to  a  wife  to  plead,  that  the  husband  introduced  her  to  an  improper  acquaint- 
ance ;  more  especially  when  the  husband  is  counter-charged  with  having  committed  adultery 
with  that  party. 

Minute  specification  in  pleading  acts  of  adultery,  depends  on  the  opportunities  afforded  for  the 
commission  of  the  offence ;  if  they  have  been  frequent  (e.  g.  during  a  period  of  four  months)  it 
is  not  necessary  to  allege  particular  dates  and  times.  Secus,  if  such  opportunities  have  been  of 
rare  occurrence. 
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1842.  habited,  and  during  such  their  cohabitation  she 
Dec.  i5th.  gave  birth  to  a  child  (being  the  child  mentioned  in 
G^L  the  certificate  annexed  to  the  libel  admitted  in  this 
Or1».      cause  on  behalf  of  Lord  Graves). 

Second  Article : — That  whilst  the  party  proponent 
and  Lord  Graves  lived  and  cohabited  together, 
Lord  Graves  became  acquainted  with  Jean  Emile 

D ,   a   musician   at   the    Academy  Royal   de 

Musique,  and  also  with  Eliza  V ,  an  actress 

on  the  French  stage,  but  then  living  with,  or  as 

the   mistress  of   Mr. ,  and   introduced   both 

such  persons  to  the  party  proponent,  to  whom  they 
had  previously  been  perfect  strangers. 

The  sixteenth: — That  some  time  prior  to  his 
separation  from  the  party  proponent,  but  when  in 
particular  is  unknown,  Lord  Graves  formed  an 
adulterous  intercourse  with  Eliza  V—.  That 
Eliza  V having  called  to  see  the  party  pro- 
ponent, who  had  been  then  recently  confined  one 
day  in  November,  1840.  [The  commission  of  an 
act  of  adultery  was  then  charged]. 

The  seventeenth  Article : — That  Lord  Graves, 
soon  after  his  separation  from  the  party  proponent, 
went  to  England,  but,  after  a  short  stay  there,  re- 
turned to  Paris,  and  there,  as  a  guest  or  otherwise, 
took  up  his  residence  in  a  suit  of  apartments  oc- 
cupied by  Mr. ,  and  Eliza  V. ;  that  from  such 

time  until  on  or  about  the  1st  of  April,  1841,  (except 
for  a  short  interval,  during  which  he  again  went  to 
England),  Lord  Graves  continued  to  be  resident  at 
the  said  apartments,  and  during  the  whole  of  such 

time   he  and    Eliza  V habitually  committed 

adultery. 
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The  eighteenth  Article  : — That  one  day  especially,       IMk 
in  or  about  the   months  of  February  or  March,     Dec.  isth. 
1841.     [The  Article  went  on  to  charge,  that  the      Graves 
parties  were  actually  seen  in  the  commission  of  an      grTvu. 
act  of  adultery]. 

The  admission  of  this  allegation  was  opposed  by 
Phillimore  and  JR.  Phillimore.  They  argued — That 
antenuptial  incontinence  could  not  be  pleaded — 
That  the  charges  of  adultery  were  so  vague  and 
indefinite  as  to  debar  Lord  Graves  from  counter- 
pleading them — That  charges  were  made  against 
the  character  of  the  parties  not  before  the  Court. 

Addams  and  Robertson  argued  in  support  of  the 
allegation. 

Judgment. 
Dr.  Lushington. 

In  this  case  a  libel  has  been  admitted  on  the 
part  of  Lord  Graves,  charging  Lady  Graves  with 

adultery,  committed  with  a  person  named  D . 

An  allegation  is  now  offered  on  the  part  of  Lady 
Graves  responsive  to  the  libel ;  and  the  allegation 
contains  a  denial  of  the  offence  imputed  to  her,  and 
prefers  against  Lord  Graves  a  charge  of  adultery, 
committed  with  a  person  named  Madame  V.  I 
do  not  think  that  Lady  Graves  directly  charges 
Lord  Graves  with  collusion  in  her  own  adultery, 
but  the  allegation  goes  rather  to  state  circum- 
stances explanatory  of  her  conduct,  with  respect 
to  the  imputations  arising  out  of  the  intimacy 
with  D. 

The  objections  to  the  admissibility  of  his  allega- 


» 


238  CASES   DETERMINED   IN   THE 

1842.       tion  go  only  to  certain  parts  of  it: — the  first  Article 
Dec.  i5th.     pleads — "  That  the  party  proponent  was  in  the 
g^Ito      service  of  Lady  Graves,   (the  first  wife  of  Lord 
SsmL      Graves),    and    whilst    in    such    service    was    se- 
duced by  Lord.  Graves,  and  lived  and  cohabited 
with  him,  and  during  that  time  gave  birth  to  a 
child." 

In  enforcing  the  objections  to  this  Article,  refer- 
ence has  been  made  to  the  doctrine  of  this  Court 
as  to  antenuptial  incontinence ;  a  doctrine  which, 
perhaps,  has  never  been  thoroughly  considered  in 
all  the  different  points  of  view,  in  which,  according 
to  varied  circumstances,  it  may  arise.  I  take  it  to 
be  the  rule,  that  the  party  commencing  a  suit  of 
this  nature — be  it  husband  or  be  it  wife— has  no 
right  to  plead  in  the  original  libel,  "  that  the  other 
party  was  in  the  habit  of  leading  a  lewd  and  licen- 
tious life  previous  to  the  marriage/'  by  entering 
into  the  tie  of  marriage,  the  party  has  given  a  final 
pardon  to  all  antenuptial  errors;  but,  it  is  by  no 
means  clear,  that  this  doctrine  cannot  be  extended 
beyond  the  limit,  that  it  may  not  be  competent  to 
the  party  commencing  the  suit,  in  the  event  of 
peculiar  circumstances  arising  in  the  course  of  the 
suit,  to  plead  and  prove  antenuptial  incontinence. 
I  well  remember  a  case  which  occurred  before  Sir 
J.  Nicholl,  in  which  antenuptial  incontinence  was 
pleaded  in  the  first  instance,  and  was  directed  to  be 
struck  out,  but  Sir  •/.  Nicholl  said,  "  If  hereafter 
the  wife  should  by  way  of  defence  think  fit  to 
allege  or  prefer  a  charge  of  neglect  or  collusion,  the 
9  husband  may  introduce  the  antenuptial  incontinence 

by  way  of  reply  to  the  defence/1  the  name  of  the 


CONSISTORY    COURT   OF    LONDON.  239 

case  to  which  I  allude,  is  John  v.  John  (a).  In  the  1842. 
present  case,  where  a  wife  is  defending  herself  Dee.  i&h. 
against  a  charge  of  adultery,  and  where  conse-  gTI7w 
quently  she  may  plead  in  defence  direct  collusion  3Sm 
or  counter-adultery,  it  appears  to  me,  that  circum- 
stances which  occurred  before  the  marriage  are  not 
so  obliterated  by  the  marriage  as  to  prevent  a  wife 
availing  herself  of  them  to  support  her  defence, 
although  she  could  not  have  done  so  if  to  sub- 
stantiate an  original  charge*  If  the  case  rested 
here  I  should  be  of  this  opinion  as  to  the  general 
admissibility  of  these  charges,  but  it  appears  to  me, 
that  this  case  is  taken  out  of  the  general  rule  by 
reason  of  one  of  the  exhibits  annexed  to  the  original 
libel,  by  which  the  feet  of  antenuptial  incontinence 
is  proved  by  Lord  Graves  himself,  the  exhibit  proves 
that  he  had  cohabited  with  Lady  Graves  before 
their  marriage.  If,  by  the  law  of  France,  it  is 
necessary  to  insert  in  the  marriage  certificate  the 
fact  of  the  birth  of  this  child  before  the  marriage, 
Lord  Graves  being  under  the  necessity  of  producing 
the  certificate,  must  take  the  consequences  arising 
out  of  it. 

I  have  some  difficulty  as  to  that  part  of  the  Article 
which  pleads  in  express  terms,  "  That  the  party 
when  a  spinster  was  seduced  by  Lord  Graves,"  be- 
cause, in  such  case  I  may  have  to  try  a  question  of 
seduction,  and  that  too,  after  a  lapse  of  ten  years ; 
there  is  a  further  difficulty,  if  the  party  is  to  be 
allowed"  to  establish  this  charge,  the  husband  must 
have  leave  to  counter-plead  it.  I  think  it  will  be 
better  to  reform  the  Article  by  stating  it  thus,  "  that 

(a)  Unreported 
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1842.       whilst  in  such  service,  to  wit,  in  the  year  1833, 
Dec.  15th.     8^e  cohabited  with  Lord  Graves,  and  continued  to 
gT77is      d°  8°  during  the  life  of  Lady  Graves,"  this  will 
Giui*      prevent  the  fact  of  seduction  being  given  in  evi- 
dence.    I  felt  great  difficulty  in  dealing  with  this 
point  in  the  case  of  Dillon  v.  Dillon  (a),  a  case 
much  distinguished  from  this  in  these  respects, — 
the  time  which  had  elepsed  between  the  marriage 
and  the  suit  was  much  less  (about  fourteen  months), 
and  the  fact  came  out  on  the  cross-examination  of 
Dr.  Dillon's  own  witness,  who  proved,  that  Dr. 
Dillon  had  himself  admitted  the  fact  to  him,  the 
witness. 

The  objection  to  the  second  Article  is  this,  that  it 
pleads   Madame  V — —  to  be  the   kept  mistress 

of ,  and  it  is  said,  this  may  introduce  a 

question  of  difficulty,  as  the  statement  may  be 
counter-pleaded    that    she    is,    in   fact,  the  wife 

of  ~— ;   but  as  the  git  of  all  the  remaining 

articles  goes  to  prove  cohabitation    between  this 

lady  and it  is  of  no  importance,  if  she  be 

his  wife,  at  what  time  she  became  or  began  to  be 
called  so.  The  only  question  is,  whether  an  article 
of  this  nature  is  to  be  admitted.  In  Harris  v. 
Harris (6),  I  admitted  such  an  averment;  I  well 
remember,  that  case  created  much  anxiety  in  my 
mind  at  the  time,  but  I  have  upon  consideration 
felt  satisfied  that  I  did  rightly  in  admitting  it ;  it 
would  go  to  sap  the  foundation  of  all  morality,  if 
a  husband  might  introduce  to-  his  wife  persons  of 
bad  character,  and  when  she  followed  the  example 

(a)  Ante,  p.  90.  (fi)  1  Hagg.  351. 
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held  up  to  her,  he  be  permitted  to  come  to  this      1842. 
Court  and  ask  for  a  separation.      In  the  case  of    Dec- 15tfa- 
Harris  v.  Harris,  I  thought  that  the  wife  should      Graves 
have  liberty  to  plead  such  fact,  how  then  can  I  refuse     GrTvu. 
to  admit  in  this  case  an  averment? — "That  Lord 
Graves  introduced  his  wife  to  a  party,  and  that  she 
continued  on  intimate  terms  with  that  party  who 
was  then  living  in  the  ostensible  character  of  the 

mistress  of ."    The  party  may  plead  this 

for  two  purposes,  first — with  reference  to  her  own 
defence,  and  next  with  reference  to  this  party  being 
the  person  with  whom  Lord  Graves  is  counter- 
charged with  having  committed  adultery. 

I  now  come  to  the  particular  articles  to  which 
an  objection  has  been  raised  on  account  of  their 
being  too  vague  and  indefinite :  objections  of  this 
nature  depend  on  the*  circumstances  of  each  par- 
ticular case ;  in  some  cases  the  Court  may  demand 
a  very  accurate  and  specific  description  of  facts,  in 
others  it  may  not  do  so.  The  sixteenth  article 
pleads,  that  a  particular  occurrence  took  place 
shortly  after  the  confinement  of  Lady  Graves,  and 
the  precise  time  of  that  confinement  is  in  plea. 
The  seventeenth  article  is  objected  to,  as  alleging 
habitual  criminal  intercourse,  without  particular 
specification  of  times  and  dates.  Now  I  do  not 
mean  to  say  that  this  point  is  not  attended  with 
some  difficulty,  but  yet,  I  apprehend,  I  should  not 
be  justified  in  rejecting  this  article ;  if  you  plead  a 
long  duration  of  time  (in  this  case  it  is  four  months) 
during  which  a  constant  and  habitual  adulterous 
intercourse  took  place,  that  is  sufficient  without 
pleading  specific  facts;  if  you  plead  circumstances 

VOL.  III.  R 
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1842.     (shewing  that  the  intercourse  wfes  limited,  or  of 

Dec.  i6th.    short  duration,  then  you  must  plead  the  facts  spe- 

Gnlrn     cifically :  moreover  it  must  be  remembered  that  if 

3SmL      a  witness  is  produced  on  general  articles,  he  may 

be  cross-examined  as  to  particular  times  and  places, 

and  it  is  allowable  to  a  party  to  counter-plead  even 

after  publication  of  the  evidence,  if  the  facts  coming 

out  on  the  evidence  were  so  pleaded  that  he  was 

not  able  to  counter- plead  them  before. 

With  regard  to  the  eighteenth  Article,  I  think  it 
should  be  stated  how  the  parties  were  seen  in  the 
situation  described. 

Addams.     I  have  no  objection  to  insert  this. 

Curia, — Be  it  so — with  these  alterations  I  admit 
the  allegation. 


[This  case  was  carried  to  the  Arches  by  appeal. 
On  the  17th  of  February,  1843,  the  Dean  of  the 
Arches  affirmed  the  decision  of  the  Court  below 
and  remitted  the  cause.] 
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Moore  against  King.  1842> 

Dec.  17th. 

Robert  King  died  on  the  16th  of  August,  1842.  a  testator 
By  his  will,  dated  the  22nd  of  March,   1841,  he  S^he  presence 
appointed  C.  H.  Moore,  and  his  brother  E.  R.  King  (h£Tiiteo! 
to  be  his  executors,  and  named  his  said  brother  his  *hV«^»Lde" 

sire,  attested 

residuary  legatee.  ,  *nd  subscribed 

J        °  it.    On  a  sub- 

On  the  8th  of  August,  1842,  the  deceased,  being  sequent  day, 

confined  to  his  bed  by  illness,  requested  his  sister,  and  another 


Mrs.  Coape,  to  bring  him  materials  for  writing,  ^^hT 
and  upon  her  doing  so,  he  wrote  a  codicil  (A)  in  the  brin^himtht 


presence  of  Mrs.  Coape,  and  she,  at  his  request,  codicil,  and  re- 
subscribed  her  name  thereto  in  his  presence ;   no  other  person 
other  witness  was  present  at  the  time..  JndUubscribT 

On  the  8th  of  August,  1842,  Sir  D.  Davies,  the  &$££* 
medical  attendant  of  the  deceased,  paid  him  a  visit,  ^p^nting 
on  which   occasion   the  deceased    requested   Mrs.  tohissignature, 

•  This  is  a 

Coape  to  give  him  the  paper  (A),  and  shewing  the  codicil  signed 
same  to  Sir  D.  Davies,  said,  "This  is  a  codicil  to  by  my  sister 
my  will,  signed  by  myself  and  by  my  sister,  as  you  wiirobtyVme* 
will  see  at  the  bottom  of  the  paper,  you  will  oblige  ^£^9 
me  if  you  will  also  add  your  signature,  two  wit-  jwp  witnesses 

J  J    .  °         .  being  neces- 

nesses  being  necessary."     Sir  D.  Davies  thereupon  «y«"  That 

iii  i  n    i  iiii      party  then  sub- 

placed  the  paper  oh  a  chest  of  drawers  by  the  bed-  scribed  in  the 

presence  of  the 
testator  and  of  his  sister,  the  latter  who  was  standing  by  him,  pointing  to  her  signature,  and  saying 


"There  is  my  signature,  you  had  better  place  yours  underneath ,"  she  did  not  however  re-subscribe. 
Held,  that  the  instrument  was  not  sufficiently  attested,  under  1  Vict.  c.  26,  s.  9. 
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1842.      side   of  the  deceased,  and   subscribed   his  name 

Bee  nth.    thereto,  Mrs.  Coape,  standing  beside  him  at  the 

aJ^E      time,  said,  pointing  to  her  name  signed  at  the  bot- 

*gjj£      torn  of  the  paper,  "  There  is  my  signature  you  see, 

you  had  better  place  yours  underneath/9 

On  the  7th  of  November,  1842,  the  Court  was 
moved  to  admit  this  paper  (A)  to  probate,  the  Court 
rejected  the  motion,  and  directed  the  paper  to  be 
propounded.  An  allegation  was  given  in  by  the 
executor,  Mr.  Moore,  propounding  the  paper, 
and  was  opposed  by  Mr.  King  the  other  executor 
and  residuary  legatee. 

R.  Phillimore  opposed  the.  admission  of  this 
Allegation. 

The  question  which  arises,  under  the  9th  section 
of  the  1  Vict.  c.  26,  is,  can  a  witness  subscribe  by 
acknowledging  a  signature,  made  in  the  presence 
of  the  testator,  but  not  in  the  presence  of  the  testa- 
tor and  another  witness?  The  Court  has  already 
put  a  construction  on  this  section  as  regards  this 
case  In  re  Allen(a),  In  re  Simmondsijb).  There  is 
a  distinction  between  the  9th  section  of  the  1  Vict, 
c.  26,  and  the  5th  section  of  the  Statute  of  Frauds, 
in  the  former,  when  speaking  of  the  subscribing  by 
the  witnesses,  an  additional  imperative  is  used,  the 
word  "  shall "  is  auxiliary  to  the  strict  requisite  of 
the  witnesses  subscribing  in  the  presence  of  the 
testator,  after  the  testator  has  first  sighed  in  their 
joint  presence.  In  Ri&ley  v.  Temple  (c)  the  exact 
point  was  raised  under  the  Statute  of  Frauds,  but 
does  not  appear  to    have    been  decided.      The 

(a)  2  Curt.  331. 

(b)  Ante,  p.  79,  and  see  Ilotto.  Genge,  ante,  p.  160.     (c)  Skin.  100. 
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Legislature,  by  affirming,  in  the  9th  section  of  the       1842« 
1  Vjct.  that  the  testator  may  acknowledge  his  sig-     Pec,  iafc 
nature,  have  virtually  negatived  the  right  of  the 


witnesses  to  acknowledge  their  subscriptions.     He        ku*. 
also  cited  Roberts  on  the  Statute  of  Frauds  p.  382. 

H.  I.  Nickoll,  in  support  of  the  Allegation. 

The  cases  of  In  re  Allen  and  In  re  Simmonds  are 
materially  distinguished  from  this  case ;  in  both 
those  cases,  the  testator  had  signed  his  name  in  the 
presence  of  one  witness,  and  had  afterwards  ac- 
knowledged his  signature  in  the  presence  of  that 
witness,  and  of  a  second  witness;  but  in 'both  in- 
stances, when  the  signature  was  acknowledged  in 
the  presence  of  the  two  .witnesses,  the  animus 
attestandi  was  wanting  as  regarded  the  first  wit- 
ness; physically  speaking,  the  signature  of  the 
testator  was  acknowledged  in  the  presence  of  two 
witnesses  present  at  the  same  time,  but  in  legal 
consideration  the  first  witness  was  not  present. 
AT  Craw  v.  Gentry  (a). 

The  common  law  recognises  three  modes  of 
signing,  first,  actual  signature;  second,  signa- 
ture by  mark ;  third,  acknowledgment  of  a  signa- 
ture :  the  complete  validity  of  the  third  mode  is 
established  by  Grayson  v.  Atkinson  (6),  therefore, 
to  have  an  acknowledged  signature*  deemed  equi- 
valent to  an  actual  signature  is  a  right  of  common 
law.  The  statute  law,  when,  in  the  exercise  of  its 
despotic  power  over  the  common  law,  it  enjoins  the 
observance  of  additional  ceremonies  in  the  mode  of 

(«)  3  Camp.  232.  (ft)  2  Vet.  tear.  456. 
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1842.  executing  legal  instruments,  always  leaves  to  the 
Dec  nth.     common  law  the  privilege  of  complying  with  such 

m^Te       ceremonies  according  to  its  own  fashion.     Vin.  Ab. 

°&t?.  (tit.  Stat.  vol.  19,  p.  512,  pi.  12,  13,  14).  Common 
law  rights,  and  amongst  them  would  be  that  of 
performing  any  ceremonies  with  regard  to  the 
execution  of  legal  instruments  after  the  fashion 
enjoined  by  the  common  law,  are  never  to  be  taken 
away  without  negative  words  express  or  implied  (a). 
Statutes  restrictive  of  the  common  law  are  to  be 
construed  strictly  in  favour  of  the  common  law; 
and  it  was  so  adjudged,  as  regarded  the  Statute  of 
Wills  (ft).  So  the  Statute  of  Frauds  (e)  was  held 
to  be  restrictive  of  the  common  law,  Ask  v.  Abdy{d). 
This  statute  imposed  the  necessity  of  every  will  of 
real  estate  being  signed  by  the  devisor,  it  was  held, 
that  this  ceremony  might  be  complied  with  in  any 
one  of  the  three  common  law  modes  of  signing. 
In  Baker  v.  Dening  (e)  a  will  signed  by  a  mark 
was  held  good.  Signing  by  acknowledgment  of 
the  signature  of  the  devisor  was  established  in 
Grayson  v.  Atkinson(f).  Moreover,  every  will  was 
to  be  subscribed  in  the  presence  of  the  devisor,  by 
three  or  more  witnesses ;  here  again  it  was  held, 
that  the  ceremony  of  subscribing  might  be  fulfilled 
by  the  two  first  of  the  three  common  law  modes  of 
signing.  Harrison  v.  Harrison(g)9  Addyv.  Grix  (A). 
The  third  mode  of  signing,  namely,  acknowledging 
a  subscription,  could  scarcely  arise  under  the  Statute 

(a)  2nd  Instit.  200.    See  3  &  4  Wm.  4,  c.  106,  8.  3. 

(ft)  32nd  Hen.  8,  c.  1.    34  Hen.  8,  c.  5.    Co.  Lift.  115,  A. 

(c)  29th  Car.  2,  c.  3.  (/)  2  Ves.  senr.  456. 

(d)  3  Swans.  660.  (g)  8  Ves.  185. 
(?)  8  Ad.  &  Ell.  94.  (A)  lb.  504. 
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of  Frauds,  inasmuch,  as  it  was  early  decided,  that      1842. 
the  simultaneous  presence  of  the  three  witnesses     Dec.  nth. 
was  not  necessary ;  a  witness,  who  must  be  present       ^^ 
when  the  devisor  complied  with  the  requisite  of      *£££ 
"signing,"  would,  for  the  sake  of  convenience,  at 
once  subscribe  in  the  presence  of  the  devisor,  and, 
having  done  so,  he  could  not  confer  any  additional 
validity  on  his  subscription,  by  subsequently  ac- 
knowledging it  in  the  presence  of  the  devisor  and 
other  witnesses.     How  stands  the  point  on  prin- 
ciple?    The  common  law  required  the  party  from 
whom  an  instrument  moved  to  sign  his  name  to  it 
in  the  presence  of  a  witness,  but  it  did  not  require 
the  attesting  witness  to  subscribe  that  instrument 
in  the  presence  of  the  party  signing ;  if  then,  where 
the  rule  of  the  common  law  has  required  signature 
in  the  actual  presence,  it  allows,  as  an  equivalent, 
the  acknowledgment  of  a  signature,   a  fortiori 
would  it  be  allowed  in  a  case  where  signature  in 
the  actual  presence  would  not,  but  for  the  statute,  be 
required.     The  statute  of  I  Vict.,  is  to  be  construed 
by  precisely  the  same  rules  as  have  governed  the 
construction  of  the  Statutes  of  Wills  and  of  Frauds ; 
if  then,  in  principle,  the  latter  statute  allowed  an 
acknowledged   signature  to  be  equivalent  to  an 
actual .  signature,  is  that  common  law  right  taken 
away  by  the  1  Vict. — by  negative  words,  express  or 
implied  ?     By  express  words  undoubtedly  it  is  not; 
it  is  contended,  that  the  words  which  affirm  "  that 
the  devisor  may  acknowledge  his  signature  "  im- 
pliedly  negative  the    right   of    the   witnesses  to 
acknowledge  their  subscriptions.      The  statute  of 
1  Vict,  is  an  amending  Act,  to  arrive  at  a  proper 
construction  of  its  9th  section,  the  language  of  that 
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184a*      clause  must  be  construed  by  reference  to  the  already 
Pec>  nth,    interpreted  language  of  the  corresponding  section 
Moore      (5th)  of  the  Statute  of  Frauds.     One  interpretation 
Knto.       on  this  last  section  is,  that  the  word  "signed"  may 
be  satisfied,  although    the  attesting  witnesses  did 
not  see  the  devisor  actually  sign,  provided  it  be 
shewn  aliundb,  that  his  signature  was  actually  ex* 
istent  on  the  face  of  the  will  at  the  time  when  the 
witnesses  subscribed.  White  v.  the  Trustees  of  the 
British  Museum  (a).     The  9th  section  of  the  1  Vict, 
was  clearly  intended  to  cure  the  mischief  of  this 
decision,  which  was  a  virtual  repeal  of  the  whole 
scope  of  the  6th  section  of  the  Statute  of  Frauds. 
The  9th  section  of  the  1  Vict,  provides,  4<  That  every 
will  shall  be  signed  by  the  testator  at  the  foot  or 
end  thereof" — if  the  clause  had  stopped  here,  there 
would  have  been  no  need  of  any  witnesses  to  a  will ; 
it  goes  on,  "  And  such  signature  shall  be  made  by 
the  testator  in  the  presence  of  two  witnesses  present 
at  the   same  time," — that  is,  such  will  shall  be 
c<  signed  "  in  the  presence  of  two  witnesses,  the  ex- 
pression "such  signature  shall  be  made"  being 
used   instead  of  "such  will  shall  be  signed,"  in 
order  to  accommodate  the  language  to  a  second 
alternative  mode  of  signing,  namely,  "  or  (that  is, 
such  signature)  shall  be  acknowledged  in  the  pre* 
sence  of  two  witnesses,  &c."     The  British  Museum 
case  having  established,  that  a  will  may  be  "signed  " 
in  the  presence  of   the  witnesses,   without  their 
actually  seeing  the  signature  of  the  testator,  that 
decision  must  govern  the  first  alternative  mode  of 
signing  under  the  9th  section  of  the  1  Vict.,  but 

(a)  6  Bing.  310. 
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the  Legislature  never  could  mean,  that  the  testator      1842. 
should  sign,   and   yet  the  witnesses  not  see  his     Dec.  nth, 
actual  signature,   because,  the  second  alternative      m^b 
mode  of  signing  is  by  the  testator  "  acknowledging      fj™£ 
his  signature,"  in  which  case  the  actual  signature 
must  be  seen.    Then  has  the  Legislature  excluded 
the  interpretation,  put  on  the  word  "sign"  under 
the  Statute  of  Frauds,  by  express  or  implied  nega- 
tive ?    Certainly  not  by  express,  but  by  implied 
negative  they  have,  namely,  by  the  deducing,  from 
the  words  of  the  second  alternative  mode  of  signing, 
a  negative  by  implication,  that  a  will  shall  not  be 
signed    according    to  the  first  alternative    mode, 
unless  the  witnesses  actually  see   the    signature. 
Then  as,  according  to  the  rules  of  construction,  the 
same  words  are  not  susceptible  of  a  double  mean- 
ing, when  one  implied    negative  has  been  drawn 
from  them,  a  second  cannot  be  deduced,  and  then 
it  follows,  that  there  is  no  negative  by  implication 
to  take  from  the  witnesses  the  common  law  pri- 
vilege of  subscribing  by  acknowledging  their  sub- 
scriptions.    If  the  Court  has  any  doubt  on  which 
side  to  employ  the  negative  implication,  the  inten- 
tion of   the    Legislature  ought  to   determine   it, 
4  Ins  tit.  330;  such  intention  may  sometimes  be 
collected  from  "  foreign  circumstances/9  Vin.  Ab.t 
vol.  19,   p.  512,   pi.  81.      The  intention    of  tjje 
Legislature  is  made  clear  by  the  Report  of  the  Real 
Property  Commissioners  on  the  subject  of  Wills. 
The  Commissioners  say,   "  We,  therefore,  propose 
that  every  will  should  be  signed  by  the  testator  in 
the  presence  of,  or  the  signature  be  acknowledged 
to  two  witnesses  present  at  one  time,  and  that  they 
should  subscribe  their  names  in  the  presence  of 
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1842.  each  other,  or  that  one  having  signed  first  should 

Dec.  nth.  acknowledge  his  signature  and  be  present  when  the 

Mooli  attestation  is  signed  by  the  other/' 


against 
Kino. 


R.  Phittimore,  in  reply. 

The  portion  of  the  Statute  of  Frauds  relating  to 
wills  was  not  restrictive  of  the  common  law,  for  there 
could  be  no  will  of  real  property  without  the  statute: 
the  common  law  not  allowing  of  wills  of  real  estate, 
Co.Litt.  Ill,  B. 

Sir  Herbert  Jenner  Fust. 
The  question  before  the  Court  is  one  of  great 
importance  with  regard  to  the  construction  of  the 
Will  Act  (1  Vict.  c.  26).  It  turns  upon  the  due 
execution  of  a  paper  bequeathing  personal  property, 
which  is  now  regulated  by  the  same  law  as  re- 
gulates the  disposition  of  real  property.  The  duty 
imposed  upon  the  Court  is  to  find  its  way  to  a  due 
and  proper  construction  of  the  whole  of  the  Act; 
not  of  one  single  isolated  clause,  but  of  the  entire 
(intention  of  the  Legislature  in  passing  the  Act. 
This  case  must  form  a  leading  case  of  its  class ;  two 
other  cases,  of  a  similar  nature,  have  been  brought 
before  the  Court,  but  only  on  ex  parte  motion,  un- 
fortunately they  were  cases,  where  the  property 
involved  in  the  decision  was  so  small,  as  to  render 
them  unable  to  bear  the  expense  of  litigating  the 
point.  As  far  as  I  am  able  to  judge,  the  present 
case  differs  in  some  respects  from  both  those  cases. 
In  the  case  of  Aliened),  the  paper  was  attested  by  the 

(*)  2  Curt.  331. 
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one  witness  alone  present  on  one  day,  the  deceased       18*2« 
havingthen  signed  it  in  her  presence ;  on  a  subsequent     *>«• 17lh- 
day  it  was  signed  in  the  presence  of  a  second  wit-       Moms 
ness,  and  attested  by  that  witness  in  the  presence  of       k?n« 
the  first,  but  the  first  witness  was  not  called  on  to 
attest  the  second  execution.      The  Court  was  of 
opinion  that  the  execution  was  not  sufficient.     The 
other  case  of  In  re  Svmmonds  (a)  was  very  similar. 
In  this  case,  as  has  been  observed,  there  is  this  ma- 
terial distinction ;  the  deceased  having  in  the  first 
instance  signed  the  paper  in  the  presence  of  his 
6ister  alone,  does  on  a  subsequent  day  acknowledge 
his  signature  in  the  presence  of  his  sister,  and  his 
sister  pointed  out  her  signature  to  the  second  wit-  » 
ness,  but  I  do  not  understand,  that  the  deceased  \ 
desired  her  to  re-attest  the  acknowledgment  of  his  : 
signature.     I  admit  all  that  has  been  said  as  to  the 
construction  of  statutes,  and  the  interpretation  put 
upon  the  Statute  of  Frauds  as  to  signing  by  the 
testator,  but  is  the  same  interpretation  applicable 
to  the  subscription  of  the  witnesses?    It  has  been 
argued,  under  the  present  statute,  as  against  the 
admission  of  this   allegation,   that   although  this 
might  have  been  a  good  subscription  under  the 
Statute  of  Frauds,  it  is  not  sufficient  under  the 
altered  language  of  the  present  Act ;  on  the  other 
side,  it  has  been  said,  that  a  construction  is  to  be 
put  on  this  Act  the  same  as  if  on>  the  Statute  of 
Frauds;    but  it  must  be  remembered,  that  the 
doubts,  expressed  by  Judges  of  Courts  of  law  and 
equity  on  the  Statute  of  Frauds,  led  to  the  intro- 
duction of  the  present  Act.     It  has  been  well  said, 

(o)  Ante,  p.  79. 
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*8*a*  that  the  1  Vict,  c,  26,  is  not  an  original  Act,  but 
d^  nth.  an  Act  to  amend  a  former  law ;  so  it  is, — it  is  an 
Moots  Act  to  amend  a  former  law,  for  removing  all  doubts 
whatever  existing  with  regard  to  that  law,  and  I 
find  in  the  9th  section  of  the  new  Act,  a  consider- 
able departure  from  the  language  of  the  corres- 
ponding section  (5th)  of  the  Statute  of  Frauds. 
The  language  of  the  9th  section  of  1  Vict,  is  ex- 
pressly prohibitory,  "No  will  shall  be  valid  unless 
it  be  in  writing,  and  signed  at  the  foot  or  end 
thereof," — clearly  thereby  intending  to  remove  all 
doubts,  in  regard  to  the  construction  of  the  Statute 
of  Frauds,  as  to  signing  by  putting  the  testator's 
name  at  the  beginning  of  the  will ; — "  and  such 
signature  shall  be  made  or  acknowledged  by  the 
testator," — it  had  been  formerly  doubted,  under  the 
Statute  of  Frauds,  whether  an  acknowledgment  of 
the  signature  was  sufficient,  whether  the  will  must 
not  be  actually  signed  in  the  presence  of  the  wit- 
nesses; here  again,  all  doubt  is  removed  by  the 
present  section.  Under  the^  Statute  of  Frauds  it 
had  been  held,  that  the  wStoisses  need  not  be  all 
present  at  the  same  time,  the  signature  might  be 
acknowledged  to  the  three  otf  more  witnesses  at 
different  times; — again,  by  "the  present  Act,  all 
doubt  on  that  point  is  removed,  the  witnesses  must 
be  present  "at  the  same  time/9  Now  when  I 
clearly  find,  that  the  object  of  this  Act  is  to  remove 
every  possible  doubt, — thereby  taking  away  all  lati- 
tude and  discretion  in  its  interpretation, — and  that 
it  expressly  provides  that  the  two  witnesses,  who 
are  to  be  present  at  the  same  time,  shall  attest  and 
subscribe,  can  I  hold  that  the  one  may  attest  and 
subscribe  on  one  day,  and  acknowledge  his  or  her 
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signature  on  a  subsequent  day?    I  am  inclined  to      1842. 
thirjk  that  the  Act  is  not  complied  with,  unless  both  '  Dee.  17th. 
witnesses  shall  attest  and  subscribe  after  the  tes-       mboTe 
tator's  signature  shall  have  been  made  and  acknow- 
ledge to  them  when  both  are  actually  present  at  the 
same  time.     If  the  one  witness  has  previously  sub- 
scribed the  paper,  and  merely  points  out  her  sig- 
nature when  the  testator  acknowledges  his  signature 
in  her  presence,  and  in  that  of  the  other  witness 
which  latter  witness  alone  then  subscribes,  that  I 
hold  not  sufficient ;  I  have  no  explanation  why  the 
first  witness  did  not  re-subscribe.     The  Act  says 
the  testator    may  acknoivUdye  his  signature,  but 
(joes  pot  say  that,  the  mtneesefi  may  acknowledge 
their  subscriptions,     ^reject  tiM allegation. 


1842. 


CONSISTORY  COJURT  OF  LONDON, 

AND 
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Velbt  and  Joslin  Against  Gosling.  1843. 


May  4th. 


March  25th. 


In  the  year  1836,  the  parish  church  of  Brain  tree,  The  pari* 
in  the  county  of  Essex,  wad  in  the  diocese  of  Bntaiw  being 
London,  being  considerably  out  of  repair,  in  the  ofn^amo- 
month  of  December  infhjt  year,  the  parishioners  £t?he*cw 
were  duly /convened  'ii^g  vestry  foq  the  purpose  £j^°SL!lf 
of  making1  a  church-rate.     A  rate   having  been  n»ndin£the 

'  *  "  churchwardens 

%  eto  summon  a 

vestry  for  a  specified  day  and  boor,  a\l  ordering  the  parishioners  then  to  att  nd  and  make  a 
church-rate.  A  vestry  having  beei? Convened,  a  survey  and  estimate  of  the  repairs  and  the 
expense*  was  produced,  and  no  objection  madetoeitherN  A  rate  hying  been  proposed  andseconded, 
an  amendment  (io  effect) '*  That  na  rate  he'  granted,"  was  mom  and  seconded,  and  on  a  shew 
*f  bands,  was  carried.  The  majority  of  the  parishioners  who  ha\  negatived  the  granting  a  rate 
having  quitted  the  vestry,  the  churchwardens  and  the  minority  continued  to  remain  in  vestry,  and 
Te-proposed  and  carried  the  necessary  rate.  Held,  by  the  Dean  of  the  grebes,  reversing  the 
decision  of  the  Chancellor  of  London,  that  such  rate  was  a  legal  and  valid  church-rate. 
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1842.  moved  and  seconded,  an  amendment  was  moved, 
May  4th.  seconded,  and  carried  to  the  following  effect, — 
vT^t  "  Resolved,  that  it  appears  to  this  meeting,  that  the 
jZtxn  existing  law  which  authorizes  churchwardens  to 
gS'li'no.  convene  a  parish  meeting  for  the  purpose  of  levy- 
ing a  church-rate  does  also  recognise  what  is  called 
the  voluntary  principle,  to  this  extent,  that  by  it 
no  church-rate  can  be  laid  but  by  the  free  consent 
of  the  majority  of  the  parishioners  duly  assembled  in 
vestry  to  determine  upon  it ;  that  the  parishioners 
of  Braintree  are  fully  prepared  to  vindicate  this 
redeeming  feature  of  the  law  as  it  now  stands,  by 
freely  exercising  the  just  rights  that  the  law  secures 
to  them,  and  determining  for  themselves,  whether 
a  church-rate  shall  now  belaid  or  not ;  that  having 
accordingly  well  considered  the  proposition  to  levy 
a  church-rate  on  the  present  occasion,  and  the 
principles  involved  in  that  proposition,  it  is  their 
matured  conviction,  that  so  long  as  the  parochial 
churches  are  exclusively  devoted  to  the  use  of  the 
established  sect,  all  expenses  of  repairs  should  be 
defrayed  out  of  the  ample  revenues  of  that  richly 
endowed  sect,  or  if  there  be  no  ecclesiastical  funds 
available  for  such  purposes,  that  all  expenses  of 
repairs  should  be  defrayed  by  the  voluntary  con- 
tributions of  those  who  exclusively  enjoy  the  use  of 
the  buildings ;  and,  finally,  that  the  consideration 
of  a  church-rate  be  postponed  to  this  day  twelve 
months."  In  consequence  of  this  resolution,  the 
church  remained  unrepaired. 

On  the  22nd  of  June,  1837,  the  vicar,  church- 
wardens, and  several  of  the  parishioners  met  to- 
gether in  the  vestry-room  of  the  parish,  pursuant 
to  a  public  notice  previously  and  duly  given,  for 
the  purpose  of  making  and  granting  a  rate  for  the 
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repairs  of  the  church,  and  for  defraying  the  ex-  1842. 

penses  necessarily  incidental  to  the  office  of  church-  May  4th. 

warden.      At  this  meeting   the  vicar,   the    Rev.  ^^ 

Bernard  Scale,  took  the  chair,  ex  officio,  and  the  j^ 

churchwardens,  Messrs.  Veley  and  Joslin,  produced  again* 

■  •  i.      i  •     J  J  GotLIKO. 

to  the  meeting  a  survey  of  the  repairs  needed,  and 
an  estimate  of  the  expense  thereof,  which  survey 
and  estimate  had  been  made  by  a  party  of  com- 
petent skill ;  the  estimate  for  the  repairs  amounted 
to  508/.  12s.,  in  addition  to  which,  was  a  sum  of 
23/.  IBs.  for  the  expenses  of  executing  the  office  of 
churchwardens.  No  objection  having  been  made 
to  this  survey  or  estimate  by  any  person  present,  it 
was  proposed  and  seconded  that  a  rate  of  3*.  in  the 
pound  should  be  granted  and  made,  in  order  to 
raise  the  sum  of  532/.  10*.,  whereupon  an  amend- 
ment was  moved  and  seconded  to  the  following 
effect : — "  That  as  little  more  than  six  months  has 
elapsed  since  the  parishioners  of  this  parish  in  vestry 
assembled,  resolved,  by  a  large  majority,  that  the 
consideration  of  the  church-rate  be  adjourned  for 
twelve  months ;  the  churchwardens  have  shewn 
themselves  to  •  be  greatly  wanting  in  that  respect, 
to  the  parishioners,  as  a  body,  which  is  due  to 
them  from  every  parochial  officer,  in  assembling 
the  parish  again  to  agitate  the  question  of  church- 
rate  before  the  expiration  of  the  time  to  which  the 
consideration  of  that  question  had  been  postponed, 
and  that  this  meeting  cannot  but  deeply  regret 
that  the  clergyman  of  the  parish  should  have  given 
his  sanction  to  a  proceeding  at  once  so  frivolous 
and  vexatious  as  that  which  now  call  this  numerous 
assembly  of  rate-payers  from  their  several  occupa- 
tions;  that,   thus  conveying  to  the  vicar  of  the 
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parish,  and  to  the  churchwardens,  the  expression 
of  their  grave  disapprobation  for  the  uncalled  for 
and  improper  agitation  of  the  parish,  this  meet- 
ing will  give  to  the  demand  of  the  churchwardens 
no  other  answer  than  that  which  they  have  already 
within  six  months  received,  and  which  will  be  found 
on  the  minutes  of  the  vestry,  signed  by  the  vicar  as 
chairman  (the  resolution  of  December), — •  resolved, 
that  the  consideration  of  a  church-rate  be  postponed 
to  this  day  twelve  months/  " 

A  shew  of  hands  was  taken  upon  this  amend- 
ment, and  the  chairman  declared  the  amendment 
to  be  carried ;  a  poll  was  thereupon  demanded,  and 
taken,  at  the  final  close  of  which  on  the  6th  of  June, 
the  number  of  votes  were  found  to  be  two  hundred 
and  seven,  for  the  amendment,  and  seventy  against 
it ;  the  amendment  was  thereupon  declared  by  the 
chairman  to  be  carried,  and  the  meeting  was  dis- 
solved. 

On  the  1,0th  of  June,  Messrs.  Veley  and  Joslin 
met  together,  and  privately,  without  any  previous 
notice  to  the  parishioners,  or  summoning  any  vestry 
for  the  purpose,  did  of  themselves  rate  and  tax  the 
inhabitants  and  parishioners  of  the  parish  for  the 
necessary  repairs  of  the  church,  and  the  other  ex- 
penses incidental  to  the  office  of  churchwarden,  at 
the  rate  of  three  shillings  in  the  pound  on  the 
annual  value  of  the  rateable  lands  within  the  parish, 
in  order  to  raise  the  sum  of  488/.  10s.  Ad.  in  part  of 
the  estimated  amount  of  the  repairs  of  the  parish 
church,  and  for  the  other  incidental  expenses. 

Mr.  Burder,  an  inhabitant  of  the  parish,  having 
been  assessed  to  this  rate  in  the  sum  of  37/.  18*.  2rf., 
and  having  refused  to  pay  the  same,  was  duly  cited 
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to  appear  in  the  Consistorial  Court  of  London  in  a 

cause  of  subtraction  of  church-rate.     [See  the  pro-     M»y 4th 

ceedings, ante  Vol.  1,  p.  372.] 

The  Judge  of  that  Court  having,  on  the  authority 
of  a  case  of  Gaudem  v.  Selby  (a),  admitted  a  libel 
in  the  cause,  a  writ  of  prohibition  was  moved  for 
in  the  Court  of  Queen's  Bench,  and  on  the  1st  of 
May,  1840,  Lord  Chief  Justice  Denmam  delivered 
the  opinion  of  that  Court,  pronouncing  the  rate  in 
question  to  be  illegal,  and  affirming  the  jurisdiction 
of  that  Court  to  prohibit  in  the  matter  (Jb).  From 
this  decision  a  writ  of  error  was  brought  in  the 
Exchequer  Chamber,  and,  after  the  case  had  been 
very  fully  argued,  Lord  Chief  Justice  Tindal,  on 
the  8th  of  February,  1841,  delivered  the  unanimous 
opinion  of  the  Judges  who  sat  in  error,  whereby 
they  affirmed  the  decision  of  the  Court  below,  (c) 

The  judgment  of  the  Exchequer  Chamber  having 
contained  many  expressions  affirming  the  common 
law  obligation  of  the  parishioners  to  repair  their 
churches,  and  the  church  of  Braintree  becoming 
more  and  more  dilapidated,  in  consequence  of  no  re- 
pairs being  done  to  it,  and  Messrs.  Veley  and  Joslin 
having,  in  the  year  1841,  again  been  elected  the 
churchwardens  of  this  parish,  the  following  measures 
which  are  fully  stated  in  the  libel  given  in  by  the 
churchwardens,  in  the  present  suit  of  subtraction  of 
church-rate,  promoted  by  them  against  Mr.  Gosling  a 
parishioner,  were  adopted  by  them  and  by  several 
of  the  parishioners,  in  order  to  make  a  church-rate. 
The  libel  in  question  pleaded,  in  the  first  Ar- 
ticle,— that  the   parish  church  of  Braintree  had 


<*)  l  Curt.  394.     (Jb)  12  Ad.  &  £11.  233. 
VOL.    III.  S 


(c)  12  Ad.  &  Ell.  265* 
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1842.      been  for  some  time  past,  and  now  is,  in  a  dilapi- 
"  May4thT"  dated  state,  and  in  urgent  need  of  repair ;  that  no 
v^y      rate  has  been  made  for  such  repairs  since  March, 
j^fw       1834,  and  that  the  parishioners,  from  time  to  time, 
oSum      ^ave  re^U8€(^  to  make  any  rate  for  the  necessary 
repairs.    That  a  rate  had  been  made  on  the  10th 
of  June,   1837;  that  proceedings  had  been  com- 
menced in  the  Consistory  Court  of  London,  to  en- 
force that  rate,  and  that  that  Court  had  been  pro- 
hibited from  proceeding  in  the  matter. 

The  second  Article  pleaded,— that  on  the  13th 
of  May,  1841,  a  vestry  meeting  was  duly  called  and 
assembled,  for  the  purpose  of  making  and  granting 
a  rate  for  the  repair  of  the  church,  and  for  other 
incidental  expenses,  but  that  the  majority  of  the 
parishioners  there  assembled  had  refused  to  grant 
a  rate ;  that  the  church  still  continued  in  urgent 
need  of  repair ;  that  the  churchwardens  had  no 
funds,  in  hand  to  effect  the  same ;  that  a  survey  and 
estimate  of  the  repairs  necessary  to  be  done,  and 
also  an  estimate  of  the  other  necessary  expenses, 
incident  to  the  office  of  churchwarden,  in  and  for 
the  parish,  for  the  current  year,  were  submitted  to 
the  parishioners  then  and  there  assembled. 

The  third  Article  pleaded, — That  on  the  11th  of 
June  in  the  same  year,  an  application  was  made 
to  the  Consistory  Court  of  London,  grounded  on  an 
affidavit  of  the  Rev.  Bernard  Scale,  the  vicar  of  the 
parish,  for  a  decree  against  the  churchwardens  and 
parishioners  of  Braintree,  to  shew  cause  why  a 
monition  should  not  issue  against  them,  the  church- 
wardens, calling  on  them  to  provide  for  the  neces- 
sary repairs  of  the  church,  and  the  necessaries  for 
the  decent  celebration  of  Divine  Service,  and  to  call 
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a  vestry  meeting  for  that  purpose,  (a)     That  the      1842. 
monition  was  returned  into  Court,  and  an  appear*     May  4th. 
ance  thereto  given  on  behalf  of  the  churchwardens,       \w 
who  submitted  themselves  to  the  lawful  orders  of      j£fIK 
the  Court ;  but  no  appearance  was  given  on  behalf     ^^ 
of  the  other  parishioners;  that,  no  cause  being 
shewn,  according  to  the  intimation  of  that  decree, 
a  monition  issued,  directed  to  the  churchwardens, 
commanding  them  to  call  a  vestry  meeting,  and 
ordering  the  parishioners  to  assemble  for  the  pur- 
pose of  making  the  rate. 

The  fourth  Article  pleaded, — That  the  moni- 
tion was  duly  served;  that  a  vestry  meeting  was 
summoned  by  the  churchwardens,  and  took  place 
on  the  15th  of  July,  1841 :  that  at  that  meet- 
ings the  vicar  was  in  the  chair ;  that  the  parish- 
ioners and  inhabitants  attended  in  large  numbers* 
and  the  meeting  was  adjourned  into  the  body  of 
the  church;  that  a  survey  and  estimate  of  the 
repairs  necessary  to  be  immediately  done  to  the 
parish  church,  and  of  the  probable  expenses  thereof* 
were  laid  before  the  vestry  ;  that  in  the  opinion  of 
the  persons  by  whom  they  were  made,  the  sum  of 
713/.  was  requisite  for  the  repair  of  the  church,  and 
202.  6*.  for  the  incidental  expenses,  in  all  733/.  6& 
That  no  dispute  arose*  and  no  objection  was  made, 
either  to  the  necessity  of  the  repairs,  or  to  the 
amount  of  the  estimate;  that  the  parishioners, 
being  in  vestry  assembled,  an  assessment  was  pro* 
posed  of  2*.  in  the  pound,  which  was  duly  se- 
conded ;  that  a  long  amendment  was  proposed  by 
a  parishioner,  wlych  was  seconded,  which  it  is  not 

(a)  See  Fielding  v.  Standen,  2  Curt  663,  for  a  similar  decree  and 
|m>ceedin£8. 
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necessary  to  go  into,  the  result  of  it  being  this! 
"  "that  this  vestry  feels  bound  by  the  highest  obli- 
gations of  social  justice  and  religious  principle,  not 
to  grant  a  rate,  and,  accordingly,  that  no  rate  be 
made."  That  a  shew  of  hands  was  taken,  and  the? 
amendment  found  to  be  carried  by  a  large  majority, 
but  that  no  poll  was  demanded. 

The  Fifth  Article  pleaded,— That  whilst  the 
parishioners  still  continued  in  vestry  assembled  the 
question  was  then  and  there  put,  "Whether  any 
other  amendment  was  proposed  or  any  other  propo- 
sition as  to  the  amount  of  the  rate  proposed  to  be 
made."  That  no  affirmative  answer  was  given  to 
such  question,  nor  was  any  proposition  made  for 
discharging  the  obligation  of  the  parishioners  of 
repairing  their  parish  church,  and  providing  neces- 
saries for  the  celebration  of  Divine  Service,  and  for 
the  other  expenses  necessarily  and  legally  incident 
to  the  office  of  churchwarden  for  their  year  of  office* 
That  the  majority  of  the  said  vestry  having  by  the 
means  aforesaid  refused  to  furnish  the  church- 
wardens of  the  said  parish  with  the  necessary  funds 
as  aforesaid,  the  churchwardens  and  others  of  the 
rate-payers  and  parishioners  of  the  said  parish,  then 
and  there  present  in  vestry,  on  the  said  15th  day  of 
July,  in  obedience  to  the  aforesaid  monition,  and  in 
discharge  of  the  obligation  ca9t  upon  them  and  the 
other  parishioners  of  the  said  parish  by  the  law  and 
custom  of  this  realm,  at  the  said  meeting,  and 
whilst  the  parishioners  so  continued  in  vestry  as- 
sembled, did  rate  and  tax  all  and  every  the  in- 
habitants and  parishioners  of  the  parish  of  Braintree 
liable  to  contribute  to  a  church-rate  for  and  towards 
the  necessary  repair  of  the  church  and  for  and  to- 
wards providing  necessaries  for.  the  decent  celebra- 
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tion  of  Divine  Service  and  offices  therein,  and  for      1842. 
and  towards  the  other  expenses  necessarily  and     May  4th, 
legally  incident  to  the  office  of  churchwarden  for 
the  current  year,  the  several  sums  of  money  men- 
tioned in  the  said  rate,  being  a  rate  or  assessment 
of  2s.  in  the  pound  on  the  annual  value  of  the  rate- 
able property  within  the  said  parish.     That  several 
of  the  parishioners  are  excused  from  paying  rates 
in  consequence  of  their  poverty ;  and  that  a  rate  of 
2s.  in  the  pound  is  not  more  than  sufficient  to  cover 
the  estimated  amount  for  the  repairs  of  the  church 
and  the  other  incidental  expenses. 
"  The  admission  of  the  libel  was  opposed. 

Addams  against  the  admission. 

First,  the  principle  upon  which  this  rate  is  made 
is  bad. 

Secondly r,  if  the  rate  can  be  supported  upon  princi- 
ple, this  is  not  the  proper  Court  in  which  to  enforce  it. 

Thirdly,  this  particular  rate  is  bad. 

This  rate  is  founded  upon  the  hint  given  by  the 
Judges  in  the  Exchequer  Chamber,  where  it  was 
said, "  That  there  is  a  wide  and  substantial  difference 
between  a  rate  made  by  churchwardens  alone  at  a 
subsequent  time  after  a  rate  has  been  refused  by  a 
majority  of  the  parishioners,  and  a  rate  made  by  the 
churchwardens  and  a  minority  at  the  same  meeting 
where  the  rate  has  been  refused."  What  is  the  dis- 
tinction between  a  rate  made  by  the  churchwardens 
alone,  and  the  churchwardens  and  a  minority ;  what 
will  be  a  sufficient  number  to  constitute  a  "  mi- 
nority/' suppose  all  the  parishioners  to  vote  against 
the  rate,  would  the  churchwardens  constitute  a  mi- 
nority?— that  would  be  to  bring  the  case  back  to 
the  original  question. 
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18*2.  But  it  has  been  said,  that  this  rate  may  be  sup- 

May4ih.  ported  by  analogy  ;  and  one  of  the  fancied  analogies 
Vxunr  is  that  of  voting  at  the  election  of  a  corporate  officer 
Joslin  or  of  a  member  of  Parliament.  What  is  the  mean- 
eS^o.  ™S  °f  "  analogy."  Quinctilian  (a)  in  speaking  of 
" Analogia"  says,  "ejus  fuse  vis  est,  ut  id  quod 
dubium  est,  ad  aliquid  simile,  de  quo  noKquceritur, 
referat :  ut  incerta  certis  probet. "  What  is  the  aliqtdd 
simile  between  making  a  church-rate  and  Toting  at 
the  election  of  a  corporate  officer?  There  is  no 
similarity.  The  first  is  an  imperative  duty,  a  perfect 
obligation,  the  second  is  a  privilege  or  imperfect 
obligation,  the  repair  of  the  church  is  an  obligation 
which  every  parishioner  is  bound  to  fulfil,  and  which 
in  former  times  it  was  highly  penal  not  to  fulfil,  but 
the  voting  at  the  election  of  a  corporate  officer  is  3 
franchise  of  which  a  party  may  avail  himself  or  not 
as  he  pleases ;  there  is  nothing  penal  in  abstaining 
from  exercising  the  privilege  of  voting  for  a  mem- 
ber of  Parliament. 

A  church-rate  is  a  tax,  and  nothing  short  of  an 
Act  of  Parliament  can  impose  a  tax  on  a  British 
subject;  if  this  rate  is  good,  a  minority  of  rate-payers 
can  impose  a  tax  on  the  majority. 

To  pursue  the  analogy — suppose  in  the  election 
of  a  mayor  or  of  the  Speaker  of  the  House  of  Com- 
mons, the  majority  of  corporators  in  the  first  in- 
stance, or  the  majority  of  the  members  in  the  other 
case  vote  for  a  person  ineligible  to  serve  the  par- 
ticular office — they  throw  away  their  votes— they 
lose  their  privilege  of  voting ;  but  suppose  that  a 
majority  of  the  House  of  Commons  refuse  the  sup- 
plies and  the  minority  vote  them,  could  the  sup- 

(a)  Quinct.  de  Inst.  Orat.  c.  vi.  p.  72. 
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plies  be  enforced  by  taxation  ?  This  last  appears  to       1842» 
me  to  be  the  more  correct  analogy.  M*y  4lh- 

It  is  said  that  the  rate  is  founded  on  a  common  law       Vel«y 
obligation,  and,  to  support  the  analogy,  in  reference       j«LiN 
to  a  mandamus,  a  monition  has  been  taken  out,      g'osuw. 
calling  on  the  parishioners  to  meet  at  a  particular 
time  and  place  to  make  the  rate,  I  presume,  upon 
the  notion,  that  if  the  majority  refuse  the  rate,  the 
minority  may  then  make  it.     But  is  the  repair  of  a 
church  a  common  law  obligation,  and  if  so,  in  what 
sense  ?  As  I  submit,  in  this  sense  only,  as  being  a 
portion  of  the  canon  law  which  has  been  adopted 
into  and  incorporated  with  the  common  law. 

There  is  a  distinction  between  the  commune  jus 
lakum  and  the  commune  jus  ecclesiasticum  (Gibsons 
Codex,  Preface).  The  obligation  upon  parishioners 
to  repair  their  church,  is  by  the  commune  jus  eccle- 
siasticum, it  is  not  a  common  law  obligation  in  the 
sense  in  which  that  expression  is  used  in  reference 
to  the  repair  of  bridges  or  highways. 

Per  Curiam.  No  doubt  the  common  law  of  the 
church  has  been  imported  into  this  country,  and 
has,  by  custom,  become  a  part  of  the  common  law 
of  the  land ;  the  difficulty  of  your  argument  is  this, 
you  say  the  commune  jus  laicum  and  ecclesiasticum 
are  still  distinct,  then  how  comes  it  that  the  church 
is  not  kept  in  repair  according  to  the  canon  law, 
which  threw  the  burden  of  the  repair  on  the  eccle- 
siastical revenues  and  not  on  the  parishioners  ? 

Addams.  The  Court  of  Queen's  Bench  has  in- 
variably refused  to  grant  a  mandamus  to  church- 
wardens or  to  parishioners  to  make  a  church-rate ; 
and  the  reason  invariably  assigned  is,  that  it  is  a 
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matter  solely  of  ecclesiastical  cognizance.  Bex  v. 
St.  Peter's  Thetford(d);  Rex  v.  St.  Margaret's 
and  St.  John's  Westminster  (6). 

If  this  be  a  rate  founded  on  a  common  law  obli- 
gation, in  the  sense  used  by  C.  J.  Tindal,  this  is 
not  the  proper  jurisdiction  in  which  to  enforce  it ; 
the  proper  remedy  is  by  distress ;  the  party  may 
replevy,  and  the  question  be  tried  at  law  in  a  simple 
action  of  replevin  ;  it  has  never  been  held  that  a 
Court  of  law  will  not  entertain  the  question  of  a 
church-rate  in  that  shape;  moreover,  the  party 
may  not  replevy ;  he  may  allow  his  goods  to  be 
distrained ;  if  so,  the  matter  will  be  disposed  of. 

Supposing,  however,  that  a  rate  made  upon  the 
principle  involved  in  the  present  question  could  be 
sustained,  still  this  particular  rate  is  invalid ;  in  the 
first  place,  it'  does  not  appear  that  the  rate  proposed 
by  the  churchwardens  was  rejected,  the  majority 
never  was  properly  ascertained  ;  a  shew  of  hands 
was  made,  but  no  poll  was  taken,  which  latter  is  the 
only  correct  mode  of  ascertaining  the  result ;  a  ma- 
jority of  hands  does  not  necessarily  prove  a  majority 
of  votes  :  certain  parties,  under  the  58  Geo.  3,  c.  69, 
are  entitled  to  a  plurality  of  votes ;  a  numerical  mi- 
nority may  have  a  legal  majority  of  vote6(c)  :  Again, 
the  rate  purports  to  include  the  chancel  as  well  as 
the  nave  of  the  church. 

Further,  the  rate  upon  the  face  of  it  is  excessive, 
it  excuses  persons  assessed  to  the  amount  of  10002. 
per  annum,  from  payment  of  the  rate  ;  it  has  cer- 
tainly been  said,  that  the  parishioners  may  excuse 
parties  from  payment  of  a  rate(d),  but  it  by  no  means 


(a)  5  T.  R.  364.  (6)  4  M.  &  S.  252. 

(c)  See  Rogers's  Eccl.  Law,  p.  879- 

(cf)  Thompson  and  Sandford  v.  Cooper,  3  Phil.  640,  n. 
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follows  that  the  churchwardens  and  a  minority  have 
that  power. 

The  present  libel,  therefore,  ought  to  be  rejected. 

The  Queen's  Advocate  and  Haggard,  contrh. 
It  has  been  argued  that  the  making  a  church-rate 
is  similar  to  the  imposition  of  a  tax,  that  is  not  so ; 
— in  the  case  of  a  church-rate,  the  tax  is  already 
imposed  by  the  common  law  ;  a  parishioner,  when 
he  enters  into  the  occupation  of  lands  or  tenements 
assessable  to  a  rate,  at  once  binds  himself  to  con- 
tribute his  quota  of  the  necessary  repair  of  the 
church ;  he  stands  concluded  by  the  common  law 
of  the  land  from  voting  against  a  rate.  He  may 
shew  that  the  rate  is  improper  or  excessive,  or 
that  be  is  unequally  assessed,  but  he  cannot  refuse  a 
rate  when  the  necessity  of  it  is  proved  or  is  unques- 
tioned. A  person  becoming  a  member  of  a  cor- 
poration, binds  himself  to  vote  for  persons  eligible 
to  hold  any  corporate  offices,  and  if  he  votes  for  an 
unqualified  person,  he  throws  away  his  vote  ;  Old- 
know  v.  Wainwright  (a),  because  he  exercises  his 
franchise  in  a  mode  which  he  had  previously  bound 
himself  not  to  do.  The  analogy  is  complete  between 
the  cases  of  a  parishioner  voting  against  a  rate, 
which  he  has  previously  bound  himself  not  to  vote 
against,  and  a  corporator  voting  for  a  person  whom 
he  has  previously  bound  himself  not  to  vote  for. 

There  is  no  distinction  between  the  common  law 
of  the  land,  and  the  common  law  of  the  church, 
save  that  the  law  is  enforced  by  different  Courts. 
The  case  of  Gaudem  v.  Selby  is  a  direct  authority 
and  precedent  for  this  rate.  [Per  Curiam.  The 
Court  of  Queen's  Bench  has  completely  repudiated 
(a)  3  Burr.  1017. 
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the  authority  of  that  case.]  The  case  was  not  be- 
fore them,  the  Court  of  Error  has  supported  that 
case.  [Per  Curiam.  The  utmost  that  the  Judges 
of  the  Court  of  Error  have  said,  is,  that  they  reserved 
to  themselves  the  power  of  giving  an  opinion  on  the 
point  whenever  it  should  occur.]  The  Court  of  Error 
has  said  that  there  is  a  wide  and  substantial  difference 
between  the  case  of  Veley  and  Burder  and  a  possible 
case, — the  case  which  now  arises. 

Addams  replied. 

Judgment. 
Dr.  Lushington. 
Before  I  proceed  to  consider  the  principal  ques- 
tion at  issue  in  this  case,  1  think  it  expedient  to 
dispose  of  some  minor  objections  which  were  raised 
to  the  validity  of  the  rate,  and  the  admissibility  of 
the  libel.  One  of  these  objections  arises  thus :  the 
rate  being  proposed  in  vestry,  an  amendment  was 
moved,  which  concluded  by  refusing  the  rate,  no 
poll  was  demanded  or  taken,  but  on  a  shew  of 
hands  the  amendment  was  declared  to  have  been 
carried;  thereupon  the  churchwardens  and  the 
minority  in  vestry  assembled,  proceeded  to  make 
the  rate  now  in  dispute.  It  is  contended  that  a 
poll  should  have  been  taken  in  the  first  instance, 
on  the  ground,  that  as  there  might  be  individuals 
entitled  according  to  the  statute  to  a  plurality  of 
votes,  the  real  number  could  not  be  ascertained 
otherwise  than  by  a  poll,  and  it  is  undoubtedly  true 
that,  in  the  mode  of  voting  by  shew  of  hands,  a 
majority  of  individuals  may  not  constitute  a  ma- 
jority of  votes,  I  think,  however,  that  the  objection 
cannot  be  sustained,  and  for  this  reason, — no  poll 
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being  demanded,  the  whole  vestry  must  be  con- 
sidered as  acquiescing  in  the  decision  of  the  chair- 
man. Indeed,  if  I  were  to  hold  otherwise  in  every 
case  of  a  difference  of  opinion  in  vestry,  there  must 
be  a  poll,  whether  demanded  or  not,  which  would 
be  a  great  impediment  to  the  dispatch  of  business 
and  occasion  much  inconvenience  ;  it  must  also  be 
remembered,  though  the  argument  is  not  conclusive, 
that,  if  it  could  be  supposed  that  the  majority  pre- 
sent were  not  in  favour  of  the  amendment,thefair  pre- 
sumption in  this  case,  though  not  always,  would  be 
that  they  were  in  favour  of  the  rate ;  that  presump- 
tion, however,  is  not  always  conclusive,  some  might 
have  voted  against  the  amendment,  who,  at  the 
same  time,  would  have  negatived  the  rate  itself. 
On  this  head,  therefore,  the  present  defendant  can 
have  no  substantial  ground  of  complaint,  though 
possibly  the  fact  may  have  some  bearing  on  a  subse- 
quent part  of  the  case. 

It  was  also  said  that  the  rate  includes  sums  for  the 
repairs  of  the  chancel,  and  it  is  said,  that  in  all  ordi- 
nary cases  parishioners  are  not  bound  to  repair  the 
chancel,  and  therefore  that  this  rate  could  not  be 
sustained,  but,  as  matter  of  fact,  I  am  not  satisfied 
that  the  estimate  does  include  the  chancel ;  it  does 
certainly  specify  the  oak  door  to  the  chancel,  but 
this  may,  for  anything  I  know  to  the  contrary  at  pre- 
sent, be  a  burthen  properly  falling  on  the  parish- 
ioners ;  it  may  be  a  door  common  to  the  nave  and 
chancel,  therefore,  I  should  not  in  this  stage  of  the 
cause,  consider  the  including  this  door  in  the  rate  as 
fatal,  as  it  is  a  circumstance  which  may  be  explained. 

The  last  of  these  objections  arises  upon  the 
pleading,  in  the  fifth  Article  of  the  libel  it  is 
alleged  that  a  large  number  of  the  inhabitants  who 
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are  rated  are  in  such  a  state  of  poverty  that  the  rate 
could  not  be  recovered  from  them,  and  that  to 
extent  of  uo  less  than  10002.  per  annum.     I 


an 


presume  that  this  fact  is  so  pleaded,  in  order  to 
meet  any  objection,  that  the  rate  is  excessive  ;  but 
whatever  was  the  motive  which  led  to  the  making 
of  this  statement,  I  do  not  apprehend  that  it  can 
vitiate  the  rate,  or  render  it  my  duty  on  that  ac- 
count to  reject  the  libel ;  the  rate  does,  as  it  ought, 
contain  the  names  of  all  persons,  by  law,  liable  to 
pay,  and  both  authority  and  necessity  shew  that  in 
fact  some  must  be  excused  on  account  of  poverty : 
Prideaux  says  (a),  "Those  who  are  so  poor  that 
they  cannot  pay  poor-rates,  ought  to  be  excused 
from  paying  church-rates,"  here  the  amount  in  re- 
spect of  value  which  it  is  pleaded  cannot  be  re- 
covered, is  doubtless  very  large,  but  I  cannot  say 
that  it  may  not  be  shewn  that  these  occupiers  must 
be  excused  on  account  of  poverty,  nor  that  it  is  not 
lawful  so  to  excuse  them. 

Having  disposed  of  these  objections,  I  now  ap- 
proach the  new  and  important  question  raised  on 
the  admission  of  this  libel.  It  is  necessary  first  to 
state  a  brief  summary  of  the  facts.  A  decree, 
founded  upon  an  affidavit  setting  forth  that  the 
church  was  out  of  repair,  and  that  rates  had  been 
refused  for  several  years,  issued  from  this  Court, — 
the  libel  also  setting  forth  the  prohibition  which 
had  emanated  in  the  former  case  from  the  Court  of 
Queen's  Bench — that  decree,  drawn  up  in  the 
form  sanctioned  by  the  Court  of  Arches,  called 
upon  the  churchwardens  to  shew  cause  why  a  mo- 
nition should  not  J>e  granted  against  the  church- 
wardens, to  take  the  proper  steps  to  put  the  church 
(a)  Prideaux,  p.  41,  ed.  1805. 
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into  repair,  and  to  call  a  ve9try  for  a  certain  day  1842- 
for  the  purpose  of  making  a  rate,  and  directed  May4tb. 
the  parishioners  to  attend  and  make  a  rate;  that  Vel*y 
decree  having  been  duly  served,  the  church-  jULn 
wardens  appeared  and  declared  their  readiness  to  oJJ^. 
submit  themselves  to  the  lawful  commands  of  the 
Court, — 410  appearance  was  given  on  the  part  of  the 
parishioners,' — a  monition  was  then  issued  to  the 
churchwardens  and  parishioners  to  the  effect  of  the 
decree,  and  was  served  and  returned.  The  vestry 
met  on  the  15th  of  last  July,  a  rate  was  proposed, 
an  amendment,  refusing  the  rate,  was  moved,  and 
the  amendment  being  put,  on  a  shew  of  hands  the 
vicar,  who  was  in  the  chair,  declared  the  amend- 
ment carried :  no  poll  was  demanded,  all  acquiesced 
in  his  declaration.  The  churchwardens,  with 
several  other  individuals  then  signed  the  present 
rate,  which  was  not  again  put  to  the  vestry.  The 
defendant  in  this  case  is  sued  for  the  rate,  and  the 
question  I  have  to  decide  is,  whether  a  rate  so  made 
is  a  valid  and  legal  rate  ;  if  it  be,  the  libel  must  be 
admitted,  if  not,  it  must  be  rejected ;  but  I  wish 
it  to  be  borne  in  mind  that  the  validity  or  invalidity 
of  this  particular  rate  is  the  sole  question  which  it 
is  my  duty  to  determine,  and  that  all  my  observa- 
tions will  be  directed  solely  to  that  end. 

I  am  anxious,  as  far  as  lies  in  my  power,  to  state 
my  opinion  and  the  grounds  of  it  clearly  and  in- 
telligibly, and  I  .propose  therefore  to  pursue  the 
following  course. 

To  consider  first,  the  case  of  Gaudern  v.  Selbyid), 
what  bearing  it  has  on  the  present  case,  what  weight 
it  is  entitled  to ;  secondly,  the  effect  of  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  the  former 

{a)  I  Curt.  394. 
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Braintree  case  (a)  with  reference  to  the  present 
case ;  thirdly,  I  shall  do  the  same  by  the  judgment  of 
the  Court  of  Exchequer  Chamber  in  that  same  case ; 
fourthly,  I  shall  endeavour  to  examine  the  ecclesi- 
astical and  common  law  authorities  with  respect  to 
the  validity  of  this  rate ;  fifthly,  I  shall  apply  my- 
self to  the  doctrines  as  to  the  elections  of  corporate 
officers,  and  members  of  Parliament,  which  it  has 
been  contended  ought  to  govern  the  present  case, 
and  uphold  the  validity  of  the  rate. 

With  respect  to  the  case  of  Gaudern  v.  Selby,  I 
did  upon  a  former  occasion,  having  found  that  case 
to  be  a  precedent  in  the  proper  sense  of  that  term, 
yield  my  own  judgment  to  the  superior  authority  of 
the  Court  of  Arches,  and  decided  agreeably  thereto. 
During  the  present  argument  it  has  been  again 
urged  at  the  Bar,  that  I  ought  to  pay  the  same 
deference  to  that  case,  as  1  did  formerly,  but  I  was 
at  the  argument,  and  am  now,  most  clearly  of  a  con- 
trary opinion ;  because  it  appears  to  me*  that  not 
only  has  the  doctrine  laid  down  by  that  case  been 
repudiated  by  the  Court  of  Queen's  Bench  and  the 
Exchequer  Chamber,  but  the  Court  of  Queen's 
Bench  has  impugned  that  case,  by  reason  that  no 
authority  or  precedent  is  cited  to  support  it ;  and 
that  too  in  very  strong  terms. 

The  Court  of  Queen's  Bench,  in  speaking  of  that 
case  (A)  say,  "  the  question  on  the  effect  of  this 
single  authority  really  is  neither  more  nor  less  than 
this,  can  the  ecclesiastical  Judge  make  a  law  ?  If 
he  only  declared  one,  the  sources  of  his  information 
are  equally  open  to  us.  If  he  drew  his  conclusions 
from  reasoning,  we  may  examine  it,  and  must  form 
our  opinions  on  its  force.     But,  in  truth,  so  im* 

(a)  12  Ad.  &  £11.  233.  (6)  12  Ad.  &  Ell.  263. 
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portent  and  novel  a  doctrine  was  never  promulgated       1842. 
with  so  little  effort  to  conciliate  the  concurrence  of     May  4th. 
others.    The  point  is  not  discussed  at  all :   neither      ^~y 
reason  nor  authority  is  vouched  in  its  behalf.     The      j™L*N 
proceeding  wears  the  appearance  of  being  ex  parte ;      q*J£~* 
perhaps  it  had  in  truth  become  such  by  the  with- 
drawal of  opposition,  which  may  be  well  explained 
by  the  smallness  of  the  sum  and  the  probable  change 
in  the  inhabitancy,  or  the  exhaustion  of  all  means 
and'  spirit  of  resistance  by  a  litigation  protracted 
for  years.     With  all  respect  due  to  the  venerable 
person  from  whom  this  judgment  proceeded,  we  are 
bound  to  declare  that  it  does  not  appear  to  rest  on 
principle  or  to  be  admissible  as  authority/'    Dis- 
carding therefore,  the  notion  that  Gaudern  v.  Selby 
is  any  longer  a  precedent  to  govern  my  judgment, 
I  will  now  consider  whether,  though  no  longer  an 
authority  for  the  position  attempted  to  be  established 
by  it  in  the  former  case,  it  is  an  authority  to  guide 
me  in  the  present.     I  have  again  carefully  exa- 
mined all  the  proceedings  in  that  cause  ;  I  thought 
I  had  done  so  before,  and  I  am  now  not  disposed 
to  retract  any  one  observation  I  formerly  made  on 
that  case.     I  will  not  occupy  time  by  referring  to 
all  the  particulars,  but  some  must  be  mentioned, 
that  the  grounds  of  my  opinion  may  be  made  known, 
and  that   such  opinion   may  not  rest  solely  on 
general  declaration.    I  disclaim  having  at  any  time 
laid  any  stress  as  to  the  discrepancy  of  dates ;  for  I 
observed  at  the  hearing  of  the  former  case,  that  any 
such  discrepancy  might  possibly  be  explained  they 
might  be  mere  clerical  mistakes;   but  there  are 
some  facts  and  circumstances  connected  with  that 
case  which,  after  all  the  consideration  I  could  bestow 
upon  them,  and  after  having  read  all  that  has  been   , 
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written  in  explanation,  still  appear  to  me  utterly 
inconsistent  with  all  regularity  of  proceeding  in  our 
Courts*  and  that  beyond  all  that  has  ever  happened. 
— [Here  the  Court  went  into  a  minute  examination 
of  the  case  of  Gaudernv.  Selby  in  the  Court  below  (a) 
and  proceeded].  Having  now  considered  the  facts 
and  circumstances  of  that  case  in  the  Court  below,  I 

(a)  The  following  is  an  abstract  of  the  case  of  Gaudern  v. 
Selby  (or  rather  Silby)  as  taken  from  the  process  now  remaining 
in  the  registry  of  the  Arches  Court. 

It  is  there  described  as  a  cause  of  appeal  and  complaint  of 
nullity,  promoted  by  William  Gaudern,  a  parishioner,  inhabitant 
and  landholder  within  the  parish  of  Easton  Maudit,  in  the  county 
and  archdeaconry  of  Northampton  and  diocese  of  Peterborough 
and  province  of  Canterbury,  of  the  one  part,  and  Samuel  Silby, 
churchwarden  of  the  said  parish,  of  the  other  part ;  which  was  in 
the  first  instance  a  pretended  cause  of  church-rate  lately  depending 
in  the  Consistoral  and  Episcopal  Court  of  Peterborough. 

The  monition  to  transmit  the  process  was  directed  to 
"  the  worshipful  George  Watkin,  clerk,  B.  D.,  surrogate  of  the 
reverend  and  worshipful  Spencer  Madan,  M.  A.  Vicar-general, 
Commissary-general,  and  official  principal  in  spiritual  matters,  &c, 
of  the  Lord  Bishop  of  Peterborough,  and  also  surrogate  of  the 
reverend  Wm.  Brown,  D.  D.,  Archdeacon  of  the  archdeaconry  of 
Northampton,  lawfully  appointed  his  surrogate  or  surrogates." 
The  Return  to  the  Monition. 

To  the  worshipful  Wm.  Wynne,  &c.  &c,  we,  Spencer  Madan, 
Vicar-general,  Commissary-general  and  official  principal*  &c,  of 
the  Lord  Bishop  of  Peterborough,  and  Wm.  Brown,  D.  D.,  Arch- 
deacon of  the  archdeaconry,  &c,  (after  setting  forth  the  monition 
received  from  the  Dean  of  the  Arches)  proceeded,  "  which  said 
letters  monitory  being  so  received,  we,  the  said  Spencer  Madan, 
clerk,  the  Judge  aforesaid  as  by  our  office  in  duty  bound,  do  cer- 
tify and  make  known  that  we  have  caused  the  registry  and  public 
archives  of  the  aforesaid  Father  in  God,  his  Consistory  Court  of 
Peterborough,  and  of  the  Archdeaconry  of  Northampton,  to  be 
diligently  searched,  &c.  (dated  2Jst  of  January,  1797.) 
The  Citation. 

11  William  Brown,  D.  D.,  Archdeacon  of  the  archdeaconry  of 
Northampton,  lawfully  constituted,  to  all,  &c,  we  do  hereby  charge 


CONSISTORY    COURT   OF  LONDON-  273 

will  now  look  at  its  progress  through  the  Court  of      1842. 
Arches.    It  does  clearly  appear  to  me  that  the  case     May  4lh. 

Velb* 
and  strictly  enjoin  and  command  you,  &c,  to  cite,  or  cause  to  be         and 
cited,  William  Gaudern,  of  Easton  Maudit,  in  the  county  and        JgaiZt 
Archdeaconry  of  Northampton  and  Diocese  of  Peterborough,  that  he       Gosuw 
appear  before  us,  or  our  surrogate  or  some  other  competent  Judge 
in  this  behalf  in  the  Consistory  Court  on  Wednesday,  the  28th  day 
of  this  instant  May,  at  the  usual  hours  of  hearing  causes,  &c. 
Dated  the  17th  day  of  Aprils  1794. 

Libel. 

In  the  name  Of  God,  Amen :  before  you  the  Rev.  and  Worshipful 
Spencer  Madan,  clerk,  Vicar-general,  Commissary-general,  and 
official  principal  in  spiritual  matters  of  the  right  Rev.  Father  in 
Goa\  Spencer,  by  Divine  permission,  Lord  Bishop  of  Peterbro  ;  and 
also  before  you,  the  Reverend  and  worshipful  William  Brown, 
clerk,  D.  D.,  Archdeacon  of  the  archdeaconry  of  Northampton, 
your  surrogate,  or  any  other  competent  Judge  in  this  behalf,  && 
1st  article, — That  die  parish  church  of  Easton  Maudit  being 
ruinous,  dilapidated,  and  very  much  out  of  repair,  the  said  Samuel 
Silby,  the  churchwarden  of  the  said  parish  for  the  year  1793,  being 
obliged  to  lay  out  some  considerable  sums  of  money  in  and  about  the 
same,  and  for  other  things  relating  to  the  office  of  churchwarden 
of  the  said  parish,  the  said  churchwarden,  and  several  of  the  most 
considerable  inhabitants  of  the  said  parish,  on  or  about  the  12th 
day  of  May*  1794,  did  meet  together  pursuant  4o  due  and  legal 
notice  given  in  that  behalf,  in  order  to  make  a  church-rate,  and 
being  so  met  did  agree  and  resolve  that  a  rate  should  be  made,  and 
that  every  parishioner  or  person  rateable  should  be  taxed  and 
pay  after  the  rate  of  nine-pence  half-penny,  per  pound,  for  all  suck 
houses,  lands  or  tenements  which  they  held,  occupied,  or  enjoyed 
in  the  said  parish,  amounting  in  the  whole  to  the  sum  of  311.  6s. 

Second  Article*— ^-That  the  ruins  and  defects  of  the  said  parish 
church  could  not  be  repaired  without  a  proportionable  assistance 
from  the  parishioners,  inhabitants  and  occupiers  of  houses  and 
lands  within  the  said  parish. 

Third  Artide.-^-That  William  Gaudern  occupied  land  within  the 
said  parish  of  the  yearly  value  of  2352.,  for  which  he  was  rightly 
and  equally  rated  and  assessed  to  the  rate  aforesaid  at  the  sum  of 
VI  6«.  0£<*. 
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did  not  attract  that  attention  which  under  ordinary 
circumstances,  such  a  case  must  necessarily  have 

Fourth  Article. — Pleaded  that  public  notice  of  making  the  said 
rate  was  given  in  the  said  parish  church,  and  that  William  Gau- 
dern  was,  or  might  have  been,  there. 

Fifth  Article. — Exhibited  a  copy  of  the  rate.  And  that  in  sub- 
mission and  conformity  to,  or  in  compliance  with,  the  said  rate, 
most  or  the  greatest  part  of  the  parishioners  and  persons  therein 
named  and  rated  have  paid  and  satisfied  their  respective  assessments. 

Sixth  Article  pleaded  applications  to  William  Gaudern  to  pay  the 
sum  of  9/.  6*.  Q±d.  to  Samuel  Silby,  and  refusal  to  pay  the  same. 

Seventh  Article  pleaded,  that  Samuel  Silby  was  lawfully  and 
rightly  elected,  and  acting  as  churchwarden  for  the  said  parish. 

Eighth  Article  pleaded,  that  William  Gaudern  was,  and  is  of  the 
parish  of  Easton  Maudit,  in  the  county  and  archdeaconry  of 
Northampton  and  diocese  of  Peterborough  aforesaid^  and,  therefore, 
subject  to  the  jurisdiction  of  this  Court. 

The  rate  exhibited,  contained  the  names  of  twelve  persons 
whose  respective  assessments  amounted  to  31/.  6*.,  the  total 
amount  of  the  rate. 

Monition  for  Answers. 

William  Brown,  clerk,  D.  D.  Archdeacon  of  the  archdeaconry 
of  Northampton,  lawfully  constituted,  to  all,  &c. ;  whereas  the 
Rev.  John  Watkin,  clerk,  B.  D.,  our  surrogate,  lawfully  ap- 
pointed, &c.  We,  therefore,  hereby  charge,  &c,  that  you  cite 
or  cause  to  be  cited  William  Gaudern,  that  he  appear  before  us 
or  our  surrogate  in  the  Consistory  Court,  &c 
Personal  Answers. 

In  the  Consistory  Court  of  the  Lord  Bishop  of  Peterborough 
and  Archdeacon  of  Northampton. 

The  personal  answer  of  William  Gaudern  : — 

To  the  first  and  second  positions,  this  respondent  answers  and 
admits  thai  some  little  repairs  might  be  wanted  in  the  said  church, 
but  cannot  say  what  sum  of  money  has  been  necessarily  laid  out 
and  expended  on  such  account ;  and  admits  that  such  repairs 
should  be  discharged  by  a  proportionable  rate  on  the  occupiers  of 
houses  and  lands  within  the  said  parish. 

To  the  third  Article  admitted  the  occupation  of  land  of  the 
yearly  value  of  235  Z. 

To  the  fourth  and  fifth  Articles  denied  that  any  public  notice 
of  making  the  rate  had  been  given,  and  that  the  pretended  levy, 
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demanded ;  the  allegation  given  in  the  Arches 
Court  pleaded,  that  the  rate  was  made  without  the 

rate,  tax,  or  assessment,  mentioned  in  the  said  fifth  Article,  was 
not  made  in  pursuance  of  any  notice  or  public  vestry  held  for 
that  purpose,  nor  is  the  same  signed  by  the  promoter ;  or  if  such 
rate  was  made  at  a  public  vestry  by  the  promoter,  such  rate  was 
not  approved  and  allowed  by  the  major  part  of  the  inhabitants,  or  the 
occupiers  of  any  messuages,  lands,  or  premises  in  the  said  parish 
attending  such  vestry. 

To  the  sixth  Article,  admitted  applications  and  refusals. 

To  the  seventh  Article,  admits  the  same  to  be  true. 

The  eighth  and  ninth  Articles^  formal  answers. 
Depositions. 

Samuel  Clifton,  a  witness  examined  on  the  libel,  deposed  to  the 
ruinous  and  dilapidated  condition  of  the  parish  church  of  Easton 
Maudit,  and  that  the  same  wanted  repair;  but  what  sum  was 
sufficient  to  repair  the  same  deponent  could  not  say.  That  the  ruins 
and  defects  could  not  be  repaired  or  provided  for  without  a  propor- 
tionable assistance  from  the  inhabitants,  owners,  and  occupiers  by 
way  of  rate.  Deposed  to  notice  of  the  meeting  for  making  the  rate 
being  given.     To  the  fifth  and  sixth  Articles  could  not  depose. 

James  Hardwick  deposed  that  the  repairs  of  the  church  could 
not  be  done  for  a  less  amount  than  the  sum  mentioned  in  the 
libel.  That  the  repairs  could  not  be  done  without  a  proportion- 
able rate  on  the  inhabitants  and  occupiers.  That  due  notice  of 
making  the  rate  was  given.  To  the  fifth  and  sixth  Articles,  could 
not  depose. 

William  Revitt,  deposed,  that  the  parish  church  was  ruinous* 
dilapidated,  and  much  out  of  repair,  and  could  not  be  repaired  for 
a  less  sum  than  is  set  forth  in  the  libel,  including  other  things  re- 
lating to  the  office  of  churchwarden  ;  that  deponent  went  down  to 
the  vestry  with  the  promoter  Silby  ;  that  Gaudern  was  there  also 
with  several  others  of  Easton  Maudit,  and  that  Mr.  Manning  and 
Mr.  Howes,  who  occupy  lands  in  Easton  Maudit,  were  alsd 
present ;  that  deponent  believes  due  and  legal  notice  was  given 
of  such  vestry,  otherwise  the  two  last  mentioned  persons  would 
not  have  known  of  the  meeting ;  that  the  repairs  of  the  church 
could  not  be  provided  without  proportionable  assistance  from  th* 
inhabitants,  owners,  and  occupiers. 
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1842.      consent  of  the  majority  of  vestry;  this  allegation  Is 
May  4th.     signed  by  Lord  Stowell,  then  Sir  William  Scott,  and 

ami  To  the  remaining  Articles,  could  not  depose. 

3<*U"  COMPULiORT  TO  WlTNXSSES. 

Omuh[  Spencer  Madan,  M.  A.,  Vicar-general,  Commissary-general,  and 

official  principal  in  spiritual  matters  of  the  Right  Reverend  Father 
in  God,  Spencer,  &c.  Whereas  the  Rev.  George  Watkin,  clerfc* 
our  surrogate,  &c,  rightly  and  duly  proceeding  in  a  certain  cause 
of  substraction  of  a  rate,  levy,  or  assessment  made  for  and  toward* 
the  repairs  of  the  parish  church  of  Easton  Maudit  in  the  county 
and  archeaconry  of  Northampton  and  diocese  of  Peterborough,  &c. 
Deposition. 
William  Brearley  deposed,  that  the  church  was  ruinous  and 
wanted  repairs,  which  could  not  be  done  for  a  less  sum  than  is 
set  forth 'in  the  libel,  and  if  they  had  been  done  at  a  less  expense, 
they  could  not  have  been  done  so  well.  To  the  third  Aticle,  he" 
deposed  that  William  Gaudern  occupied  certain  land  in  the  parish, 
as  he  verily  believes,  of  the  yearly  value  as  set  forth  in  the 
libel,  and  he  is  the  more  convinced  thereof,  having  seYved  the 
office  of  overseer  of  the  poor  of  Easton  Maudit,  aild  having  col- 
lected a  levy  after  the  rate  of  sixpence  in  the  pound.  Mr. 
Gaudern's  share  came  to  5  J.  17*.  6d\,  and  that  he,  this  deponent, 
Mould  have  paid  the  surplus  then  remaining  in  his  hands,  which"  was 
about  132.,  to  the  said  Samuel  Silby,  as  had  been  usual  for  many 
years  before,  but  this  deponent  was  discharged  from  so  doing  by  the 
principal  charge-bearers. 

To  the  fourth  Article,  after  deposing  that  public  notice  waa 
given  for  the  inhabitants  to  meet  to  make  a  levy  for  reimbursmf 
the  said  Samuel  Silby  such  expenses  as  he*  had  incurred  by  virtue 
of  his  office ;  that  deponent  was  present  at  the  vestry :  that 
William  Gaudern  was  there,  as  were  also  Mr.  Howes  and  Mr.  Man- 
ning ;  that  the  parishioners  offered  to  pay  Mr.  Silby  after  the  rate 
of  sixpence  in  the  pound,  which  the  said  Sflby  declined  accepting. 
To  the  fifth  and  sixth  Articles,  he  verily  believes  the  levy  or 
assessment  is  of  the  proper  handwriting  of  Silby  ;  that  in  con- 
formity thereto,  deponent  has  paid  his  share  of  the  rate,  and  he 
believes  several  others  have  done  the  same. 

Christian  PettU  (so  far  as  her  testimony  was  conformable  to 
the  rules  of  evidence)  deposed  to  the  sane  general  effect  as  the 
other  witnesses. 
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its  admission  was  not  opposed ;  at  the  hearing  of 
the  case  neither  in  the  argument  nor  in  the  judg- 

Sentence. 
In  the  name  of  God,  Amen.  We,  George  Watkin,  clerk,  B.  D., 
Surrogate  of  the  Rev.  and  Worshipful  Spencer  Madan,  clerk, 
M.  A.,  Vicar-general,  Commissary-general,  and  Official  Prin- 
cipal in  spiritual  matters,  of,  &c.,  and  also  Surrogate  of  the  Rev. 
William  Brown,  clerk,  D.  D.,  Archdeacon  of  die  archdeaconry 
of  Northampton,  &c,  do  pronounce,  decree,  and  declare,  That 
the  said  Samuel  Silby  was,  at  the  time  of  making  the  rate  or 
assessment,  churchwarden,  &c. ;  and  also  that,  in  the  year  1793, 
the  parish  church  of  Easton  Maudit,  standing  in  need  of  repair, 
the  said  Samuel  Silby  did,  in  order  for  the  raising  of  money  to 
defray  the  same,  call  a  meeting  of  the  principal  parishioners  and 
inhabitants ;  and,  accordingly,  a  meeting  was  held  in  the  vestry, 
(timely  notice  thereof  being  first  given,  as  mentioned  in  the  pro- 
ceedings in  this  cause)  and  a  rate  was  then  agreed  on  and  made 
accordingly,  in  which  said  rate  (it  appears  to  us),  that  all  and 
every  the  parishioners,  or  persons  rateable,  were  rated  and  taxed 
to  pay  after  the  rate  of  ninepence  in  the  pound  rent  for  all  such 
houses,  lands,  and  tenements  in  the  parish  of  Easton  Maudit 
aforesaid,  as  had  customarily  obtained.  And  we  pronounce,  de- 
cree, and  declare,  that  the  said  rate,  so  agreed  on  and  made,  was 
and  is  a  good  and  effectual  rate,  and  rightly  and  lawfully  made. 
(The  sentence  then  condemned  Gaudern  in  the  rate  and  costs). 
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From  the  above  abstract  of  the  proceedings,  the  following  irre- 
gularities appear  :— 

The  appeal  is  stated  to  be  from  the  Consistorial  and  Episcopal 
Court  of  Peterborough. 

The  monition  for  process  is  addressed  to  George  Watkin,  as 
Surrogate  of  the  Chancellor  of  Peterborough,  and  also  as  Surro- 
gate of  the  Archdeacon  of  Northampton. 

The  return  to  that  monition  is  made  by  Spencer  Madan,  Chan- 
cellor of  the  Bishop  of  Peterborough ;  but  who  saya  that  he  has 
also  searched  the  registry  of  the  archdeaconry  of  Northampton. 

The  citation  is  in  the  name  of  Dr.  Brown  the  Archdeacon  of 
Northampton,  calling  upon  Gaudern  to  appear  in  the  Consistory 
Court. 

The  libel  is  in  the  name  of  Spencer  Madan,  the  Chancellor, 
and  of  Dr.  Brown  the  Archdeacon — the  concluding  article  plead* 
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1842.      ment  was  a  single  authority  cited  on  one  side  or  the 
May  4th.     other,  and  it  is  clear  from  the  notes  both  of  Dr.  Ar- 
j~Y       nold  and  Sir  C.  Robinson,  that  Sir  William  Wynne 
Jomjn.      ^ad  nof  the  slightest  notion  that  he  was  considering 
pgaimt      the  present  question  and  consequently  could  not  have 
decided  it ;  how  can  I  shew  deference  to  an  opinion 
never  entertained  or  expressed  ?  the  case  was  deci- 
ded on  other  grounds,  Sir  William  Wynne  thought 
he  was  deciding  the  question,  whether  when  the 
vestry  had  refused  a  rate,  it  was  competent  for  the 
churchwardens  alone  to  make  that  rate ;  he  said 
nothing  as  to  its  being  made  in  vestry  or  not; 
nothing  as  to  the  minority  having  any  weight  or 

ing,  that  Gaudern  was  of  the  parish  of  Easton  M  audit,  in  the  county 
and  Archdeaconry  of  Northampton,  and,  therefore,  subject  to  the 
jurisdiction  of  this  Court.  •  (The  libel  being  headed  in  two  Courts.) 

The  monition  od  Gaudern  to  give  in  his  answers  is  in  the  name 
pf  Dr.  Brown,  the  Archdeacon,  and  calls  upon  the  party  to  appear 
in  the  Consistory  Court. 

The  answers  of  the  party  are  entitled  in  the  Consistory  Court  of 
the  Bishop  of  Peterborough,  and  the  Archdeacon  of  Northampton. 

The  deposition  of  Clifton,  the  first  witness,  is  entitled  merely  in 
the  Spiritual  Court, — be  says  nothing  of  the  making  of  the  rate. 

The  deposition  of  Hardwick  is  entitled  in  the  Spiritual  Court : 
he  is  silent  as  to  the  making  of  the  rate. 

Revett's  deposition  is  headed  in  the  Spiritual  Court — he  was 
at  the  vestry :  he  says  that  Gaudern  was  also  present ;  he  is 
silent  as  to  the  making  of  the  rate. 

Then  there  is  a  compulsory  against  Brearley,  in  the  name  of  the 
Chancellor  only  ;  it  charges  Brearley  to  appear  before  him  or  his 
Surrogate  in  the  Consistory  Court.  Brearley's  deposition  is  not 
entitled  in  any  Court.  ^ 

The  sentence  is  given  by  Watkin  as  the  Surrogate  of  the  Vicar- 
general,  and  also  of  the  Archdeacon  ;  and  it  is  to  be  observed, 
that  it  states  "  that  a  meeting  of  the  principal  inhabitants  was 
called ;  that  a  meeting  was  had  in  the  vestry ;  that  a  rate  was 
then  agreed  on,  and  made  accordingly,  in  which  rate  the  parish- 
ioners were  taxed  at  ninepence  in  the  pound  ;"  in  effect  pronounc- 
ing that  the  rate  was  made  in  the  usuaj  way  by  a  majority  in  vestry. 
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power;  looking  therefore  to  these  circumstances,       18*2» 
considering  that  the  case  of  Gaudern  v.  Selby  has     May  4th- 
been  expressly  disclaimed  as  an  authority  by  the       Veiey 
Court  of  Court  Queen's  Bench  ;  that  having  lost       j«MN 
its  original  authority  it  was  not  set  up  by  the  Court      gTliw. 
of  Exchequer  Chamber,  for  that  Court  having  dis- 
claimed giving  any  opinion  upon  the  present  ques- 
tion neither  did  nor  could  pronounce  any  opinion  as 
relating  to  this  question  of  Gaudern  v.  Selby ;  for 
these  reasons  I  think  that  the  case  of  Gaudern  v. 
Selby  is  not  only  not  a  precedent  binding  on  this 
Court,  but  is  not  even  an  authority  upon  the  pre- 
sent question.    I  think  it  more  than  probable  that 
the  great  pressure  of  business  in  the  Courts  in  1799, 
wheu  Lord  Stowtll  had  just  become  Judge,  of  the 
Admiralty  Court,  and  there  were  great  arrears, 
may  have  been  the  reason  why  so  little  interest  was 
excited,  and  the  case  discussed   with  less  research 
than   under  other  circumstances   would   probably 
have  been  the  case. 

Proceeding  in  the  course  I  have  prescribed  to 
myself  I  will  now  examine  the  judgment  of  the 
Court  of  Queen's  Bench  in  the  former  Braintree 
case ; — and  first,  what  was  decided  by  the  Court 
of  Queen's  Bench,  and  how  far  is  the  decision  ap- 
plicable to  the  altered  circumstances  of  the  case  now 
before  me ;  I  must  look  to  the  facts.  It  was  de- 
cided, that  churchwardens  could  not  after  a  rate  had 
been  refused  by  a  majority  of  vestry  make  a  valid 
rate  of  their  own  sole  authority  at  a  subsequent 
time.  It  is  clear  that  accurately  speaking  that  was 
the  sole  question  before  the  Court,  and  in  legal 
strictness  the  sole  question  decided  ;  but  it  is  equally 
clear  that  the  Court  of  Queen's  Bench  did  not  con- 
template, in  their  judgment  at  least,  the  distinction 
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taken  by  the  Court  of  Exchequer  Chamber,  and 
consequently  they  laid  no  stress  upon  the  fact,  that 
the  rate  was  made  by  the  churchwardens  alone  out 
of  vestry,  and  not  by  the  churchwardens  and  a  mi- 
nority in  vestry.  The  opinion  of  the  Court  of  Queen's 
Bench  is  plain,  that  Court  decided  on  the  principle 
that  a  rate  made  against  the  consent  of  a  majority 
of  the  vestry  was  illegal.  How  then  shall  I  deal 
with  that  case  ?  not  as  a  precedent  fettering  and 
controlling  the  free  exercise  of  my  own  opinion 
upon  the  present  case,  for  the  Court  of  Exchequer 
Chamber  has  told  me  that  in  that  light  it  ought  not 
to  be  so  considered  ;  but  I  apprehend  it  is  my  duty 
to  look  at  the  principles  on  which  that  judgment  is 
founded,  and  the  whole  train  of  reasoning  adopted 
by  the  Court  of  Queen's  Bench,  and  consider,  to  the 
best  of  my  power,  how  far  those  principles  and  rea- 
soning are  applicable  to  the  present  case. 

Then  first,  what  are  the  leading  principles  of  that 
judgment?  and  secondly,  how  far  do  they  apply  to 
the  present  question.  First,  the  law  requires  clear 
demonstration,  that  every  tax  is  lawfully  imposed 
and  this  doctrine  is  in  strict  unison  with  the  prin- 
ciples laid  down  by  Lord  Tenterden,  and  the  Court 
of  King's  Bench  in  the  case  of  Cockburn  v.  Har- 
vey (a),  in  which  it  was  decided,  that  with  respect 
to  the  church-building  acts,  a  select  vestry  had  not 
the  power  of  imposing  a  church-rate,  because  it  was 
not  speciBcally  given  to  them  by  the  act  itself.  I 
advert  to  that  judgment  as  shewing,  that  the  power 
of  taxation  is  not  to  be  raised  up  by  inference,  but 
is  to  be  established  to  demonstration.  The  next 
point  is  a  matter  on  which  no  lawyer  could  entertaig 


(a)  2  Barn.  &  Aid.  79^ 
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a  doubt, — that  the  power  to  impose  a  tax  must  be 
derived  from  Act  of  Parliament,  common  law,  or  M«y4th, 
immemorial  custom, — a  third  is,  that  the  fact  of  no 
usage  prevailing  in  support  of  such  power  of  tax- 
ation is  evidence  against  it.  A  fourth  is,  that  a 
usage  of  imposing  the  same  tax  in  a  different  way  is 
evidence  against  the  power  claimed.  A  fifth,  that 
the  absence  of  any  mention  of  such  power  in  the 
books  of  reports  is  evidence  against  it.  A  sixth,  that 
the  onus  of  proving  the  legality  of  the  power  claimed 
must  devolve  on  those  who  maintain  its  legality* 
Those  were  the  chief  general  principles  which  the 
Court  of  Queen's  Bench  applied  to  the  case  before 
them. 

I  now  proceed  to  examine  the  same  case  in  the 
Exchequer  Chamber.  What  did  the  Judges  of  that 
Court  do  ?  They  agreed  with  the  Court  of  Queen's 
Bench  in  the  decision  to  which  that  Court  had  come; 
they  agreed,  that  there  was  no  custom  to  warrant  a 
rate  so  made,  and  no  authority  for  its  validity,  but 
they  held,  that  "  there  was  a  wide  and  substantial 
difference  between  the  churchwardens  alone,  or  the 
churchwardens  and  a  minority  together  making  a 
rate  at  a  meeting  of  the  parishioners  where  the  re- 
fusal takes  place,  and  the  churchwardens  possessing 
the  power  of  rating  the  parish  by  themselves  at  any 
future  time  however  distant." 

This  opinion  is  plainly  and  distinctly  stated  in 
the  words  I  have  read,  and  it  is  to  this  which  is 
stated  to  be  a  wide  and  substantial  difference  be- 
tween that  case  and  the  present,  to  which  I  must 
devote  my  best  attention :  but  it  is  first  necessary 
to  note  what  the  Court  of  Error  declared  they 
would  not  do,  and  what  they  reserved.  The  Court, 
adverting  to  the  case  of  Gaudern  v.  Selbyy  said : 
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"  We  do  not  enter  into  the  discussion,  whether  a 
rate  so  made  by  the  churchwardens,  at  the  parish 
meeting,  where  the  parishioners  were  then  met, 
would  have  been  valid  or  not ;  or  how  far  such  case 
may  be  analogous  to  that  of  the  members  of  a  cor- 
poration aggregate,  who,  being  assembled  together 
for  the  purpose  of  choosing  an  officer  of  the  cor- 
poration, the  majority  protest  against,  and  refuse 
altogether  to  proceed  to  any  election ;  in  which  case 
they  have  been  held  to  throw  away  their  votes,  and 
the  minority  who  have  performed  their  duty  by 
voting,  have  been  held  to  represent  the  whole 
number."  Again,  on  the  question  of  a  rate  made 
in  vestry,  by  the  churchwardens  and  a  minority, 
they  say  :  "  We  give  no  opinion  upon  it ;  we  desire 
to  be  understood  as  reserving  to  ourselves  the  liberty 
of  forming  an  opinion  whenever  the  case  shall 
occur." 

I  conceive  that  I  have  now  sufficiently  discussed 
the  case  of  Gaudern  v.  Selby,  and  the  cases  of 
Veley  v.  Burder  in  the  Court  of  Queen's  Bench 
and  the  Exchequer  Chamber,  and  that  I  am  justi- 
fied in  approaching  the  present  question  unfettered 
by  Gaudern  v.  Selby,  as  a  question  undecided  by 
the  Court  of  Queen's  Bench  and  Exchequer  Cham- 
ber, deemed  by  them  as  deserving,  of  great  con- 
sideration, as  I  conceive,  both  with  reference  to  the 
general  law,  and  with  regard  to  its  possible  analogy 
to  a  case  of  frequent  occurrence  in  corporation 
law. 

Fourth  head. 

First  then,  is  the  present  rate  valid  by  ecclesias- 
tical and  common  law,  without  resorting  to  the 
analogy  of  corporation  law  ?  "  There  is,"  says  the 
Court  of  Exchequer  Chamber,  "  a  wide  and  sub- 
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stantial  difference  between  a  rate  made  by  the  ****2* 
churchwardens  and  minority  in  vestry,  and  a  rate  M>y  4tfa- 
made  by  the  churchwardens  alone,  out  of  vestry/'  Vblsy 
Remembering  that  I  am  not  speaking  with  respect  joslin 
to  the  analogy  of  corporation  law  ;  it  is  with  refer-  g£™',L 
ence  to  other  legal  considerations  most  important 
to  weigh,  and  ascertain  in  what  that  wide  and  mb-* 
stantial  difference  consists  ;  for,  upon  the  existence 
of  that  distinction  must,  so  far  as  this  view  extends, 
depend  the  applicability  of  a  decision,  opposite  to 
that  which  the  Courts  of  common  law  applied  to 
the  former  case.  Now,  between  the  two  cases  there 
is  one  important  and  substantial  difference,  namely, 
the  time  when  the  rate  was  made ;  whether  made 
in  the  vestry  immediately  after  the  refusal  of  a 
majority  of  the  vestry,  or  at  a  subsequent  period 
by  the  churchwardens  alone ;  for  it  is  obvious  that 
if  valid,  when  not  made  in  vestry,  it  would  be  im- 
possible to  fix  any  period  short  of  the  whole  incum- 
bency of  the  churchwardens,  within  which  it  must 
be  made ;  there  would  be  nothing  to  conclude  the 
time, — a  month,  six  months,  or  even  ten, — and 
the  effect  might  be,  that  the  churchwardens,  by 
postponing  making  the  rate,  might  make  one 
upon  the  consideration  of  subsequent  circumstances, 
which  most,  though  not  all,  would  agree  ought  to 
be  submitted,  in  the  first  instance,  to  the  vestry. 
It  is  true,  indeed,  that  this  difference  would  be  less 
important,  if  the  doctrine  that  a  vestry  is  purely 
ministerial,  should  be  adopted  to  its  full  extent ; 
for  if  the  churchwardens  are  the  sole  judges,  in  the 
first  instance,  of  what  are  essential  repairs,  and  the 
mode  of  making  them,  and  the  vestry  are  bound  to 
raise  the  money,  it  would  matter  little  whether  the 
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184a.  rate  were  made  by  the  vestry,  or  by  the  church* 
May  4th.  wardens  and  minority  in  vestry,  or  by  the  church* 
wardens  afterwards ;  but  upon  the  supposition  that 
the  vestry  have  some  discretion  to  exercise,  the  dis- 
tinction is  not  unimportant 

The  next  point  of  difference  is,  that  where  the 
rate  is  made  by  the  churchwardens,  in  vestry,  there 
may  be  a  minority ;  if  made  out  of  vestry,  it  must 
be  the  act  of  the  churchwardens  alone.  I  cannot, 
after  much  reflection,  perceive  that  this  is  a  distinc- 
tion of  any  essential  importance,  for  I  cannot  un- 
derstand how,  in  this  view  of  the  case,  the  minority 
can  confer  any  legality  upon  the  act,  which  would 
not  equally  attach  upon  it  if  done  by  the  church- 
wardens alone.  The  minority  may  vary  from 
approaching  close  to  a  moiety  of  the  vestry,  down 
to  a  single  individual.  Upon  this  difference  I  can- 
not rely,— and,  save  what  I  have  already  noticed, 
other  difference  between  the  case  decided  and  the 
present  case,  I  can  fipd  none. 

The  first  point  I  have  to  consider  then,  is,  whether 
any  authorities  in  common  law  or  ecclesiastical  law 
so  apply  to  the  present  case,  thus  distinguished,  as 
to  render  this  rate  valid,  though  the  former  rate 
was  illegal.  There  is,  however,  one  peculiar  cir- 
cumstance attending  the  making  the  present  rate, 
which  must  not  be  left  out  of  consideration ;  possi- 
bly it  may  be  deemed  of  great  importance.  This 
is  a  rate  made,  not  by  a  vestry  summoned  in  the 
ordinary  manner,  but  in  consequence  of  a  monition 
iesued  from  this  Court,  calling  upon  the  church- 
wardens to  take  the  necessary  steps  to  put  the  church 
into  repair,  and  directing  them  to  call  a  vestry  for 
a  particular  day,  for  the  purpose  of  making  a  rate ; 
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a  mode  of  proceeding  authorized  by  a  precedent      1842. 
recently  set  in  the  Court  of  Arches.     I  have  some     May  4th. 
doubts,  which  I  expressed  at  the  time,  now  not       v~ 
altogether  dispelled,  as  to  the  propriety  of  fixing       3^n 
the  day  and  hour ;  but,  be  that  as  it  may,  the  rate      °sainst 
howsoever  otherwise  made,  is  made  in  pursuance  of 
the  directions  of  this  Court,  and  such  directions, 
until  the  contrary  shall  be  decided,  I  must  consider 
as  legal ;  indeed  there  is  an  abundance  of  precedent 
to  support  this  course  of  proceeding.     What  are 
the  authorities  in  the  ecclesiastical  law,  in  favour 
of  a  rate  so  made  ?     With  the  single  exception  of 
Gaudetn  v.  Selby,  I  am  aware  of  none,  and  that 
case,  if  it  be  an  authority  at  all,  which  I  do  ex* 
tremely  doubt,  is  an  authority  for  making  a  rate  by 
churchwardens  alone,  and  not  in  conjunction  with 
the  vestry  ;  for  however  the  fact  might  be,  nothing 
can  be  more  clear  than  that  Sir  William  Wynne 
never  contemplated  the  present  question. 

Since  the  former  Braintree  case  was  agitated,  Mr, 
Archdeacon  Hale  (a)  has  rendered  a  very  valuable 
service,  by  bringing  to  light  a  collection  of  pre- 
cedents with  reference  to  the  proceedings  of  the  Ec- 
clesiastical Courts  to  enforce  the  repair  of  churches; 
I  have  examined  them  all  carefully,  but  in  no  one 
of  them  can  I  find  the  trace  of  an  authority  affirm- 
ing the  validity  of  a  rate  made  by  the  church- 
wardens and  minority  of  vestry.  One  indeed, 
though  it  is  scarcely  proper  to  cite  a  single  prece- 
dent from  a  country  Court,  would  shew  that  the 
supposed  course  was  to  direct  the  churchwardens 
alone  to  make  a  rate,  and  that  to  reimburse  the 

(«)  Precedents  in  erases  of  office  against  churchwarden*  and  others. 
London,  1841. 
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•churchwardens  of  a  former  year,  (a)  I  think  I 
must  be  correct  in  saying  that  none  of  the  prece- 
dents come  up  to  the  existing  circumstances  of  this 
case;  for  if  there  were,  they  would  not  have  es- 
caped the  learned  counsel  as  well  as  myself.  It 
may  be  well  briefly  to  notice  some  of  these  prece- 
dents, observing  at  the  same  time,  that  there  is  a 
manifest  distinction  between  the  actual  making  of 
a  rate,  and  the  voting  by  vestry  that  a  rate  should 
be  made  ;  that  if  this  distinction  be  not  kept  in 
mind,  these  precedents  may  go  to  a  length  which 
could  not  for  an  instant  be  now  maintained,  viz., 
that  a  rate  might  now  be  made  by  order  of  the 
Ecclesiastical  Court,  without  in  the  first  instance, 
calling  a  vestry  at  all ;  this  done,  whether  by  com- 
mission from  the  Ecclesiastical  Court,  or  order  to 
the  churchwardens,  is  clearly  illegal.  It  may  be 
that  some  of  the  precedents  collected  by  Mr.  Arch- 
deacon Hale,  are  of  this  description,  namely,  pre- 
cedents,— before  it  was  decided  that  a  rate  made  by 
commission  from  the  Ecclesiastical  Court,  was 
illegal.  The  decision  in  Rogers  v.  Davenant,  was 
not  till  1675,  where  it  was  then  decided  that  such 
rating  by  commission  was  illegal.  A  precedent, 
applicable  to  the  present  case  would  be  a  case  where 
the  rate  was  made  by  the  churchwardens  and  mi- 
nority in  vestry,  and  afterwards  enforced  by  the 
Ecclesiastical  Court ;  a  case  where  proceedings  were 
had  against  individual  parishioners,  not  to  recover 
the  rate,  but  to  punish  them,  would  not  tend  to 
uphold  the  validity  of  the  rate,  but  the  contrary. 
I  shall  endeavour,  though  very  imperfectly,  to 
classify  some  of  the  precedents. 

(a)  P.  98,  anno  1601. 
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First.  There  are  monitions  to  churchwardens 
to  repair, — a  proceeding  strictly  legal. 

Secondly.  Monitions  to  the  churchwardens  to 
call  the  parishioners  together  to  make  a  rate,  as  in 
the  present  case. 

Thirdly.  Commissions  for  making  rates,— which 
are  illegal. 

Fourthly.  Monitions  to  churchwardens  to  make 
rates ;  but  not,  so  far  as  I  can  discover,  alone,  but 
in  the  usual  way,  in  vestry* 

Fifthly.  Orders  that  if  the  churchwardens  do 
not  certify  repairs  done,  the  case  should  be  referred 
to  the  High  Commission  Court. 

Sixthly.  Instances  of  persons  being  punished 
for  not  paying  rates  made  by  vestry. 

Seventhly.     Several  cases  of  interdict. 

Not  one  case  can  I  discover  of  a  rate  made  by  the 
churchwardens  and  minority,  much  less  a  case  where 
a  rate  so  made  was  enforced. 

Recollecting  the  deep  interest  which  this  question 
of  church-rates  has  excited,  what  laborious  and  pain- 
ful investigations  have  been  made  by  the  most 
learned  persons ;  and,  also,  that  a  question  nicely 
divided  from  the  present  point,  and  intimately  con- 
nected with  it,  has  been  adjudicated  upon  by  no  less 
than  twelve  of  the  Judges  of  this  realm,  and  no  ec- 
clesiastical authority  produced,  I  may,  I  think,  with- 
out relying  on  my  own  pains,  venture  to  say  that 
none  is  in  existence.  It  would  be  mere  waste  of 
time  to  go  over  the  books  cited  in  former  dis- 
cussions, and  I  shall  abstain  from  such  fruitless 
trouble. 

Similar  observations  apply  to  common  law  au- 
thorities ;  the  Judges  say  there  are  none  applying 
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to  a  rate  made  by  churchwardens  alone ;  had  there 
been  any  applying  to  a  rate  made  by  the  church- 
wardens and  a  minority  in  vestry*  they  must  have 
been  produced.  The  solitary  authority  which  used 
to  be  cited  in  support  of  a  rate  made  by  church- 
wardens alone,  I  mean  the  case  in  Ventris  (a),  has 
been  disposed  of  by  the  Court  of  Error,  so  far  as 
applied  to  the  former  Braintree  case;  and  there  is 
nothing  but  conjecture,  unsupported  by  facts,  to 
make  it  applicable  to  the  present.  There  is  then 
no  authority  in  the  Ecclesiastical  Courts  or  at 
common  law  to  support  this  rate,  but  I  am  of  opi- 
ninion  that  the  authorities  cited  against  the  validity 
Of  the  former  fate,  have  a  strong  application  to 
the  present  case,  and  for  this  reason,  all  those  au- 
thorities speak  of  a  majority  in  vestry  ;  all  appear 
to  assume  that  the  very  foundation  of  a  rate  was 
the  resolution  of  the  majority,  not  one  speaks  or 
hints  at  a  rate  made  by  a  minority  as  possessing 
any  validity. 

There  is  then,  in  my  opinion,  a  total  absence  of 
any  authority  either  in  ecclesiastical  or  common 
law  in  support  of  the  validity  of  this  rate ;  it  is 
clear,  therefore,  that  upon  such  grounds,  it  cannot 
be  supported;  and  that  if  I  am  to  enforce  such  a 
rate  on  such  a  supposition,  I  should  be  making  law, 
and  not  declaring  it ;  and  that  too  in  a  matter  where 
every  Court  has  been  most  cautious,  namely,  the 
imposition  of  a  tax. 

Fifth  head. 

These  preliminary  considerations  being  disposed 
of,  I  now  address  myself  to  the  last  question,  namely, 
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whether,  there  being  no  authority  in  commoil  Of  1842. 
ecclesiastical  law  in  support  of  the  validity  of  this  May  4th. 
rate,  nevertheless  it  is  to  be  sustained  by  analogy  Vklby 
to  the  law  applicable,  in  particular  cases,  to  cdr-  j™lXN 
porations  and  elections.  In  applying  my  mind  to  oJJJJIJJ. 
this  point,  I  feel  the  utmost  distrust  of  my  own 
ability  to  discuss  or  determine  upon  it  with  adequate 
learning  or  legal  discrimination.  The  branch  of 
learning,  necessary  to  be  known  safely  to  understand 
this  proposition,  is  wholly  foreign  to  the  practice 
and  ordinary  jurisprudence  of  these  Courts,  and  if 
this  doctrine  be  really  the  foundation  on  which 
such  church-rates  stand,  it  seems  not  a  little  ex* 
traordiuary  that  it  should  have  been  for  ages  un*  ' 
known  to  those  Courts  to  whose  exclusive  juris- 
diction belong  all  causes  for  the  recovery  of  church- 
fates.  I  do  most  strongly  feel  that  this  argument 
belongs  to  Courts  accustomed  to  cases  of  mandamus 
and  quo  warranto,  and  I  distrust  myself  at  every 
step  I  take  regarding  it.  In  stating  the  proposition, 
I  shall  endeavour  to  use,  as  far  as  I  can,  the  words 
of  the  judgment  in  the  Court  of  Error  (a).— * 
••  Members  of  corporations  aggregrate,  being  as* 
sembled  together  for  the  purpose  of  choosing  an 
officer  of  the  corporation,  if  the  majority  protest 
against  and  refuse  altogether  to  proceed  to  any 
election,  they  throw  away  their  votes,  and  the 
minority,  who  perform  their  duty  by  voting,  are 
held  to  represent  the  whole  number."  On  the 
same  principle,  it  is  contended  that  parishioners 
duly  assembled  in  vestry  for  the  purpose  of  making 
a  church-rate,  wanted  to  defray  the  expense  of  re- 

(rt)  P.  308. 
VOL.   III.  U 
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pairs  (and  to  this  may  be  added  that  the  vestry  was 
called  in  pursuance  of  a  monition  from  the  Eccle- 
siastical Court),  the  majority  refusing,  their  votes 
are  thrown  away,  and  the  rate  made  by  the  mi- 
nority is  good.  To  ascertain  whether  the  two  cases 
are  analogous,  two  things  are  necessary ;  first,  to 
understand  the  principle  on  which  the  proposition 
is  supported  at  common  law.  Secondly,  to  under- 
stand and  compare  the  facts  of  the  two  propositions 
said  to  be  analogous,  in  order  to  see  if  there  be  a 
real  analogy  between  them.  I  will  extract,  as  well 
as  I  can,  the  common  law  doctrine  from  the  au- 
thorities,— perhaps  I  ought  more  properly  to  say, 
the  only  authority  cited ;  but  before  the  comparison 
can  with  any  propriety  be  made,  another  task  re- 
mains to  be  accomplished.  Before  I  can  trace  the 
analogy  between  the  case  of  elections  corporate,  or 
otherwise,  with  church-rates,  I  must  also  consider 
the  legal  origin  and  usages  with  regard  to  church- 
rates  ;  similarity  or  dissimilarity  are  not  to  be  as- 
certained till  the  two  things  to  be  compared  are. 
understood.  Reluctant  as  I  am  to  attempt  to  enter 
at  all  at  large  into  the  history  of  church-rates,  yet, 
in  order  to  compare  the  making  a  church-rate  with 
the  election  of  an  officer  of  a  corporation,  it  is  ne- 
cessary that  I  should  give  an  outline  as  to  what, 
in  my  opinion,  church-rates  are,  and  the  legal 
remedies  for  enforcing  the  repair  of  churches. 
That  the  parishioners  are  bound  to  repair  the 
nave  of  the  church  is  a  proposition  established  by 
all  authorities  in  all  books  of  ecclesiastical  or 
common  law  ;  but  with  regard  to  the  origin  of  that 
obligation,  its  nature  and  the  remedies  for  enforcing 
it,  there  is  much  room  for  difference  of  opinion. 
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I  do  not  venture  into  paths  proper  to  be  trodden       1842. 
only  by  the  learned  antiquarian,  I  look  to  legal      May  4th. 
authority.     The  statute  of  circumspecte  agatista),       \7Tby 
has,  whatever  it  might  have  been  originally,  all  the       j^N 
force  and  effect  of  a  statute,  and  it,  as  appears  to      J*"^. 
me,  establishes  the  following  points  :— 

First.  That  the  parishioners  were  accustomed 
to  repair  the  nave  or  body  of  the  church. 

Secondly.  That  the  Spiritual  Courts  in  those 
days  punished  persons  who  refused  to  do  so;  the 
words  are : — "  If  prelates  do  punish  for  that  the 
church  is  uncovered  or  not  conveniently  decked,  the 
spiritual  Judge  shall  have  power  to  take  knowledge 
notwithstanding  the  king's  prohibition."  The  object 
of  this  statute  was  to  prevent  Courts  of  law  using 
the  power  of  prohibitions,  preventing  proceedings 
taking  place  by  ecclesiastical  authority,  to  compel 
repair  of  the  church. 

Thirdly,  that  the  temporal  Courts  had  interfered 
by  prohibition. 

Fourthly,  that  by  this  statute  they  were 
restrained  from  so  doing  ;  consequently  the 
legality  of  the  obligation,  and  the  right  of  the 
spiritual  Courts  to  punish,  were  established.  As 
to  the  nature  of  that  obligation,  nothing  is  said  in 
that  statute,  but  all  the  authorities  from  the  earliest 
times,  to  the  present  day,  appear  to  me  to  shew 
what  it  was.  The  whole  nation  in  those  times, 
was  of  one  religion,  to  profess  a  different  opinion 
was  heresy  and  a  capital  crime;  to  support  that 
religion,  was  a  religious  duty,  binding  on  the 
consciences  of  all,  indispensable  for  securing  the 

(a)  13  Edw.  1, 8. 4. 
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performance  of  those  rites,  which  were  deemed 
May  4th.  essential  to  the  safety  of  the  soul ;  therefore,  upon 
every  account,  the  upholding  of  the  sacred  edifice, 
by  those  who  were  bound  to  uphold  it;  and  the 
religious  nature  of  the  obligation,  gave  the 
jurisdiction  to  enforce  such  obligation,  to  those 
Courts,  which  arose  out  of,  and  were  connected 
with,  the  religious  establishment;  the  foundation 
of  those  proceedings  was  pro  salute  animce,  and  it 
belonged  to  those  Courts  exclusively.  The  obliga- 
tion was  in  personam  and  not  in  rem,  it  existed 
wholly  independent  of  property,  though  of  course 
and  necessarily  the  extent  and  degree  to  which  the 
obligation  was  to  be  enforced  must  be  measured  by 
property,  or  in  other  words  the  ability  of  the  in- 
dividual. There  could  be  neither  religious,  nor 
moral,  nor  equitable  obligation  to  compel  one  in- 
dividual to  contribute  in  a  greater  ratio  than  an- 
other, and  therefore  ability  was  a  standard ;  ability 
included  every  species  of  property  ;  it  was  a  direct 
tax  upon  none ;  if  I  am  correct  in  describing 
the  nature  of  the  obligation,  it  appears  to  me  to 
follow,  that  it  did  not  necessarily  attach  more  par- 
ticularly on  any  species  of  property ;  it  was  no  lien 
on  land  or  on  stock ;  nor  on  one  more  than  the 
other ;  in  those  days,  however,  land  and  stock  con- 
stituted the  sole  property  yielding  a  profit ;  there- 
fore, land  and  stock  became,  in  practice,  the  cri- 
terion of  ability.  If  I  am  asked  for  authority,  as 
to  these  positions,  I  need  only  refer  to  those  col- 
lected in  Prideaux  (a),  from  John  of  Athon  and 
Lyndwood — the  opinion  of  the  profession  in  Doctors" 


(«)  Prideaux,  p.  5ft. 
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Commons,  down  to  the  Poole  case  (a),  which  de-       1842. 
cided   by  the  authority  of  the  Delegates  that  in      May  4th. 
ascertaining  the   ability,   other  property  may  be       vHw 
taken   into  consideration,   as  ships  and   stock  in       j^f1H 
trade ;  with  regard  to  land,  it  mattered  not  whether      qJJJJJI 
the  individual  who  occupied  it  lived  out  of  the 
parish,  he  was  an  inhabitant  by  his  occupation,  and 
rateable  to  church-rate  as  well  as  liable  to  other 
burthens  and  duties  as  an  inhabitant. 

I  propose  next  to  consider  the  mode  by  which 
this  obligation  was  carried  into  effect.  The  statute 
of  circumspecte  agatis  is  wholly  silent  as  to  church- 
rates,  the  expression  punishing  those  who  left  the 
church  uncovered,  affords  no  reason  for  supposing 
that  church-rates  then  existed.  I  know  not  the  .  a /?  ff 
origin  of  church-rates,  ,por  any  authority  which  G^f^'h 
fixes  a  date.  The  earliest  case  on  the  subject  is  in 
the  year-book  of  Edward  3  ;  but,'  though  there  may 
not  be  any  direct  evidence,  yet  their  origin  is  most 
naturally  accounted  for.  The  legality  of  the  usage 
of  compelling  parishioners  to  repair,  established  by 
the  statute  of  circumspecte  agatis,  naturally  led  to 
the  ascertainment  of  the  ability  of  those  so  bound  ; 
a  rate  made  in  vestry  by  themselves  was  the  fairest 
and  most  equitable  mode  of  measuring  the  lia- 
bility— the  rate  was  incidental  to  and  followed 
upon  the  obligation ; — it  matters  little  whether  it 
be  called  a  bye-law  or  not. 

I  now  approach  the  question  of  remedies,  and  it 
appears  to  me  that  all  the  remedies  were  in  strict 
keeping  and  unison  with  the  origin  and  nature  of  the 
obligation  ; — they  emanated  from  the  Ecclesiastical 

(a)  Miller  «.  Bloomfield,  2  Add.  33. 
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1842*  Court  alone,  because  the  obligation  was,  as  I  have 
May4th.  ga^  a  religious  obligation  on  the  conscience,  and 
Veley  not  a  charge  upon  property,  nor  a  common  law 
Joslik  obligation  with  regard  to  property,  in  the  ordinary 
Oosmro.  sense  of  that  term.  Before  the  statute,  the  spiritual 
Courts  punished  not  for  making  rates,  for  nan  can- 
'stat  that  rates  existed;  but  because  the  repairs 
were  left  undone  by  those  who  ought  to  have  done 
them ;  such  punishment  must  have  been  excommu- 
nication, and  other  ecclesiastical  inflictions,  and  the 
imposition  of  fines,  as  the  statute  shews;  and  that 
this  was  so,  is  further  demonstrated  by  the  writ  of 
consultation  to  be  found  in  Pitzherbert(a),  which 
I  find  in  the  pamphlet  of  Mr.  Swan  (6).  The 
Ordinary  being  desirous  to  proceed  against  one 
R.  de  C.  Knight  for  the  correction  of  his  soul  for 
neglecting  or  rather  refusing  and  expressly  decli- 
ning to  amend  and  repair  the  nave  or  body  of  the 
church,  it  was  suggested  that  the  matter  concerned 
a  lay  fee,  and  was  a  ground  for  prohibition.  The 
Court  was  of  opinion,  that  the  party  being  im- 
pleaded of  a  lay  fee,  was  not  a  sufficient  ground  for 
granting  a  prohibition,  and  a  writ  of  consultation 
went  to  the  Bishop ;  from  which  the  inference  is, 
that  it  is  not  a  burden  on  property  itself,  but  on  the 
individual  generally. 

Precisely  a  similar  course  of  proceeding  followed, 
when  rates  had  become  usual  and  customary, — 
criminal  proceedings,  issuing  from  the  Ecclesiastical 
Court — the  result  interdict,  and  excommunication 
of  individuals.  Looking  at  the  consequences,  both 
civil  and  spiritual,  and  to  the  writ  de  excommunicato 

UO  Fitz.  Nat.  Brcv.,  116.  (b)  Appendix,  No.  8. 
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capiendo,  these  remedies  were  all-powerful  in  those  .  1842. 
times,  both  with  regard  to  the  making  of  rates  and  May  4th. 
enforcing  the  payment  of  them.  Then  came  the  v^7/ 
Reformation,  but  no  toleration  ;  no  one  then  could  j^LlN 
venture  to  offer  resistance  on  the  ground  of  differ-  ©JJ^ 
ence  in  religious  opinions ;  opposition  was  seldom 
offered,  for  not  only  the  old  remedies  remained, 
but  a  new  and  most  powerful  engine  for  enforcing 
obedience  was  established ;  the  High  Commission 
Court  was  called  into  existence  by  the  statute  1  Eliz. 
and  continued  to  exercise  its  extraordinary  power 
until  finally  annihilated  by  statute  17  Car.  1.  Its 
authority  was  invoked  for  the  purpose  of  compelling 
the  repairs  of  churches.  The  8(>th  Canon  directs  all 
having  ecclesiastical  authority  to  hold  visitations, 
to  declare  to  the  High  Commission  Court  every 
year  such  defects  in  churches  as  they  may  find  un- 
repaired, and  the  names  and  surnames  of  the  parties 
found  faulty  therein.  The  high  commissioners  are 
then  to  proceed  against  them  ex  officio,  and  compel 
them  to  obey  the  decrees  of  the  ecclesiastical 
ordinaries.  Can  any  one  doubt  the  efficiency  of 
this  tribunal,  when  its  powers  were  administered 
by  Archbishop  Land  and  his  coadjutors?  After 
this  Court  had  been  deprived  of  its  functions,  the 
ordinary  Ecclesiastical  Courts  still  exercised  the 
powers,  with  which  they  were  invested,  and  it 
clearly  appears,  not  only  from  Mr.  Hale's  book, 
but  from  other  authorities,  that  for  the  most  part 
this  power  was  exercised  in  the  criminal,  and  not 
the  civil  form,  by  proceeding  ex  officio  and  not  in  a 
church-rate  cause  ;  most  of  his  precedents  are  cri- 
minal.    That  such  powers  were  effectual  for  their 
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1842.      purpose,  up  to  a  very  late  period,  I  think  no  one 
May  4th.     can  doubt,  though  true  it  is,  they  were  induced  for 
V«^       the  purpose  of  enforcing  their  authority  to  resort  to 
jmrw       illegal   measures,  as  the  issuing    commissions  to 
fl£j£^     make  church-rates;    all  their  original  and  legal 
powers    remain    untouched    by   statute;    whether 
effectual  now,  it  is  not  for  me  to  say ;  into  that 
question  I  must  not  now  be  led  ;  they  are  not  ob- 
solete in  law — they  have  a  legal  existence;  but 
they  never  have  been  applied  to  enforce,  or  punish 
for  not  paying  such  a  rate  as  this. 

Before  I  quit  this  subject  of  remedies,  I  must 
very  unwillingly  speak  of  mandamus;  unwillingly, 
because  it  is  not  a  subject  with  which  I  am  con- 
versant or  can  attempt  to  fathom,  but,  because  it 
may  have  some  connection  with  the  analogy  which 
I  am  now  endeavouring  to  examine. 

It  is  said  that  a  mandamus  to  make  a  church- 
rate  has  been  refused,  because  church-rates  are  of 
ecclesiastical  cognizance  ;  what  is  the  true  meaning 
of  this  reason  ?  I  conceive  that  the  history  of  the 
obligation  to  repair  affords  the  true  explanation; 
that  church-rates  are  a  mere  incident  to  that  obli- 
gation, and  that  obligation  is  of  spiritual  and  not  of 
lay  cognizance,  because  that  obligation  is  purely 
religious  and  binding  on  the  conscience,  and,  there- 
fore, enforceable  in  the  Ecclesiastical  Courts,  on 
that  ground,  which  is  the  foundation  of  all  its  pro- 
ceedings, pro  salute  animce. 

Having  thus  as  briefly  as  I  could  with  a  just  re- 
gard to  perspicuity  stated  my  notion  of  the  obliga- 
tion to  repair,  and  of  the  means  of  enforcing  such 
obligation,  I  now  come  to  the  rules  governing  que*- 
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tions  of  election  in  order  to  compare  the  two  8ub-       1842. 
jects.     The  case  of  Oldknow  v.  Wamwright  (a),  is      May  4th. 
cited  as  establishing  a  doctrine  which  is  said  to  be 
strictly  analogous  to  the  present  case,  and  ought  to 
decide  it  in  favour  of  the  rate.     Now  what  are  the       *&**** 
facts  of  that  case  ?    An  election  was  to  take  place 
for  the  office  of  town-clerk  of  Nottingham ;  there 
were  twenty-five  electors,  twenty-one  of  whom  as- 
sembled,  pursuant  to  summons;   the   mayor  put 
Thomas  Seagrave  in  nomination,  no  other  person 
was  put  in  nomination,  nine  of  the  electors  voted  for 
him,  twelve  did  not  vote  at  all,  eleven  of  them  pro- 
testing against  any  election,  because  the  office  was 
then  full.     The  Court  of  King's  Bench  held  that  as 
the  majority  who  dissented  from  the  election  voted 
for  nobody  else,  the  election  by  the  minority  was 
good.     It  is  manifest  that  this  case  is  wholly  dif- 
ferent in  all  its  circumstances   from  the   present, 
still  it  may  afford  a  principle  fairly  applicable  to  it. 
Lord  Mansfield  decided  in  favour  of  the  election  of 
Seagrave,  and  upon  a  very  clear  and  intelligible 
ground.    That  the  electors  present  who  did  not  vote 
at  all,  virtually  acquiesced  in  the  election  made  by 
those  who  did.     Another  principle  was  adverted  to 
in  that  case,  viz.,  that  at  an  election  those  voters 
who  vote  for  an  unqualified  person  with  notice  of 
his  incapacity,  throw  their  votes  away.     Let  us  look 
at  the  present  case  .    A  vestry  is  held  pursuant  to  a 
monition  from  this  Court  calling  on  the  parish- 
ioners to  meet  on  a  certain  day  and  make  a  church- 
rate,  the  subject  matter  is  church-rate  and  not  the 
election  of  a  corporate  officer,  a  rate  is  proposed,  an 

(a)  2  Burr.  1017. 
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amendment  is  proposed,  put,  and  carried  by  shew 
of  hands  and  no  poll  is  demanded,  then  the  church- 
wardens produced  a  rate  of  two  shillings  in  the 
pound  which  is  signed  by  the  vicar,  churchwardens 
and  several  rate-payers;  this  rate  was  not  proposed 
to  the  vestry,  nor  put  by  the  chairman  to  the  vestry, 
there  was  no  voting  of  any  kind  thereon.  The  facts 
of  the  two  cases  being  thus  totally  different,  I  must 
now  inquire  whether  such  differences  consti- 
tute distinctions.  Is  an  election  of  a  corporate 
officer  or  member  of  Parliament  in  eddem  materid, 
with  the  making  a  church-rate  ?  It  appears  to  me 
that  it  is  not.  In  the  case  of  elections,  a  va- 
cancy being  admitted,  the  act  to  be  done  is  choosing 
a  qualified  individual  to  supply  the  place ;  discre- 
tionary choice  amongst  qualified  individuals  is  all 
that  belongs  to  the  electors.  An  election  being 
1  begun,  it  must  be  finished.  The  making  a  church- 
rate  under  ordinary  circumstances  at  least  involves 
many  other  considerations,  how  is  it  possible  to  say, 
that  because  a  rate  is  proposed  it  must  be  carried  ? 
or  that  like  an  election  once  began,  it  must  be 
finished  by  making  some  rate  ?  other  points  arise, 
— what  repairs  are  necessary, — in  what  manner 
they  shall  be  done ; — whether  the  estimate  be  suffi- 
cient,— whether  the  repairs  shall  be  done  at  once, 
— whether  one  rate  shall  be  made  for  the  whole  or 
separate  rates, — in  what  manner  the  rate  itself  shall 
be  made.  Surely  even  upon  this  brief  comparison 
it  would  be  difficult  to  say,  that  an  election  and  the 
making  of  rates  do  not  involve  very  distinct  con- 
siderations. But  compare  the  cases  a  little  further ; 
Oldknow  v.  Wainwright  was  decided  on  the  princi- 
ple that  the  electors  who  did  not  vote  for  Seagrave, 
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did  not  vote  at  all;  that  they  acquiesced  in 
his  election ;  those  are  the  words  of  Lord  Mans- 
field;  can  the  same  thing  be  predicated  of  this 
vestry  meeting  ?  did  they  not  vote  at  all  ?  They 
voted  for  an  amendment,  refusing  the  rate  ;  or, 
in  other  words,  they  in  substance  negatived  the 
rate ;  most  clearly  then  they  did  vote  on  the  sub^ 
ject  matter ;  to  say  in  the  face  of  these  pro- 
ceedings that  they  acquiesced  in  the  making  of 
the  rate,  would  be  to  make  a  declaration  in  defiance 
of  common  sense  and  common  reason  ;  and  what  is 
more,  this  rate  was  not  put  to  the  vestry  at  all  after 
the  amendment,  it  was  made  by  the  churchwardens 
and  some  individuals  putting  their  names  to  it. 
Then  if  acquiescence  be  the  principle  which  go- 
verned the  case  of  Oldhnow  v.  Wainvrrighty  such 
principle  does  not  exist  here ;  the  voting  for  the 
amendment  is  not  acquiescence.  I  will  now  take 
notice  of  another  supposition,  that  though  the 
majority  did  vote  against  the  rate,  their  votes  were 
thrown  away  in  the  same  manner  as  votes  are  thrown 
away  when  given  to  an  unqualified  candidiate  at  an 
election,  with  notice  of  the  want  of  qualification. 
Are  all  votes. given  against  a  church-rate  thrown 
away,  or  only  in  particular  cases,  and  is  this  one  ? 
No  one  can  contend  that  all  votes  against  a  church- 
rate  are  in  all  cases  thrown  away,  for  if  this  were 
so,  it  would  be  absurd  to  call  a  vestry  for  such  pur- 
poses. Are  the  votes  to  be  held  to  be  thrown  away 
because  the  repairs  were  wanting  and  a  rate  neces- 
sary ?  Why  no  rate  made  by  a  majority  would  be 
good  unless  these  circumstances  concur ;  ergo,  all 
votes  against  all  rates  proposed,  when  a  legal  ne- 
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1642.      cessity  arises,  are  thrown  away.     From  this  con- 
May^,     elusion  I  cannot  escape,  save  I  could  adopt  the 

vUTt  principle  that  any  vestry  is  merely  ministerial  with- 
out any  discretion,  and  for  such  position  there  has 
been  neither  argument  nor  authority. 

Again,  what  difference  arises  from  this  vestry 
being  called  in  pursuance  of  a  monition,  issued 
from  this  Court,  founded  on  a  decree  duly  served 
on  the  parishioners,  and  supported  by  an  affidavit 
as  to  the  church  imperatively  requiring  repairs; 
a  monition  calling  on  the  parishioners  to  meet'on  a 
certain  day,  and  then  make  a  rate?  That  this 
monition  has  been  disobeyed  is  perfectly  clear,  but 
the  question  now  is,  not  how  disobedieuce  is  to  be 
enforced,  or  the  parties  disobeying  punished,  but 
whether  the  rate  by  the  minority  is  valid  ?  Whether 
the  votes  of  the  majority  are  thrown  away  ?  The 
act  directed  to  be  done  by  the  parish  is  not  done ; 
the  parishioners  have  not  made  a  church-rate;  some 
individuals  have  consented  to  one.  Can  I  hold  this 
to  be  a  substitute  for  what  is  at  least  the  ordinary 
definition  of  a  legal  church-rate, — a  rate  made  by 
the  majority  in  vestry?  Here  I  am  compelled, 
much  against  my  will,  and  with  a  full  consciousness 
of  my  own  inability,  accurately  to  understand  or  per- 
spicuously to  explain  it,  to  consider  the  analogy 
with  regard  to  proceedings  at  common  law.  Sup- 
pose a  mandamus  to  do  an  act  ordinarily  and  legally 
done  by  certain  persons,  as  to  put  a  corporate  seal 
to  an  instrument,  and  suppose  part  willing  to  obey 
and  part  not,  would  the  Court  of  Queen's  Bench 
accept  the  will  of  a  part  for  the  deed  of  the  ma- 
jority, or  rather  would  they  not  proceed  to  compel 
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the  majority  to  do  the  act?  Would  it  not  be  a  bad  1842. 
return,  or  if  the  return  stated  that  the  writ  had  been  May  4th. 
disobeyed,  would  it  not  be  a  false  return  ? 

Having  now  to  the  best  of  my  ability  considered 
the  analogy  adverted  to  by  the  Court  of  Exchequer 
Chamber  as  a  question  thereafter  to  be  considered, 
having  sifted  the  case  of  Oldknow  v.  Wainwright, 
and  the  reference  to  the  law  of  elections,  the  im- 
pression upon  my  mind  is,  that  none  of  these  prin- 
ciples or  authorities  are  applicable  to  the  present 
case,  but  even  if  I  could  discover  similitude  where  I 
can  see  nothing  but  dissimilarity,  even  if  the  argu- 
ments were  apposite  to  the  subject-matter  instead  of 
discrepant  from  it,  I  should  still  hesitate  before  I 
ventured  upon  my  own  authority,  as  Judge  of  an  in- 
ferior jurisdiction,in  a  matter  of  taxing  the  subject,  to 
introduce,  for  the  first  time,  a  doctrine  hitherto  un- 
heard of  in  these  Courts,  and,  so  far  as  I  know,  never 
applied  to  church-rates  in  any  other.  If  this  new 
doctrine  be  the  law,  it  is  a  matter  to  me  of  extreme 
wonderment,  that  in  the  usage  of  centuries,  when 
so  many  cases  must  have  called  for  its  application, 
when  so  many  powerful  minds  have  dedicated  to 
the  question  their  learning  and  ingenuity,  it  should 
first  have  been  discovered  in  the  year  1841 ; 
and  more  especially  am  I  moved  with  astonish- 
ment, when  I  recollect  that  this  doctrine,  if  tenable, 
would  have  taken  away  all  necessity  for  interdict, 
excommunication,  all  ecclesiastical  process,  all  in- 
terposition ;  on  the  part  of  the  High  Commission 
Court.  A  more  easy  remedy  for  the  disease,  a 
surer  preventive  against  its  re-occurrence,  a  more 
efficient  substitute  for  severer  and  harsher  remedies 
which  were  used,  could  not,  I  think,  have  been  de- 
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vised,  yet,  till  the  year  1841,  though  the  necessity 
for  the  use  of  it  so  often  must  have  occurred,  there  is 
in  all  the  books  in  all  the  reports,  ecclesiastical  or 
common  law,  altum  silentium  respecting  this  pa- 
nacea. And  not  only  id  there  no  mention  of  this 
mode  of  making  a  valid  church-rate,  not  even  when 
once  or  twice  reference  has  been  made  to  rates 
made  by  churchwardens  alone,  but  all  the  au- 
thorities, on  the  contrary,  describe  a  church-rate  as 
a  rate  made  by  a  majority  in  vestry.  Surely 
stronger  presumptive  proof  against  the  admissibility 
of  this  analogy  could  not  be  adduced.  It  has,  how- 
ever, been  argued,  that  admit  it  I  must,  for  that  the 
ancient  remedies  are  no  longer  fitted  for  the  times  we 
live  in ;  that  argument  has  already  been  answered 
by  the  Court  of  Queen's  Bench,  but  if  it  had  not 
been,  am  I  judicially  to  decide  that  that  which  the 
law  has  not  altered,  is  either  inefficient  for  its  pur- 
pose, or  extinguished  as  obsolete  ?  Did  the  Court 
of  King's  Bench  treat  wager  of  battle  so,  though  a 
more  revolting  and  unchristian  practice  could  not 
have  been  retained  from  the  ages  of  the  darkest 
barbarism  ?  Lord  Ellenborough  said,  (a)  "  the 
general  law  of  the  land  is  in  favour  of  the  wager  of 
battle,  and  it  is  our  duty  to  pronounce  the  law  as  it 
is,  and  not  as  we  may  wish  it  to  be  ;  whatever  pre- 
judices, therefore,  may  justly  exist  against  this 
mode  of  trial,  still  as  it  is  the  law  of  the  land,  the 
Court  must  pronounce  judgment  for  it."  But  if  I 
were  at  liberty  to  pronounce  the  ancient  remedies 
insufficient  or  obsolete,  could  I  invent  a  new  one  ? 
Could  I  usurp  the  office  of  the  Legislature,  and, 
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jus facere  non  dieere"*  One  more  observation  occurs 
before  I  leave  this  discussion :  if  I  could  consider 
the  doctrine  laid  down  as  governing  cases  of  elec- 
tion, to  have  an  analogy  to  the  present  case,  and  I 
entertain  no  such  opinion  ;  still  if  I  did,  I  am  bound 
to  decide  this  case,  not  by  the  rules  of  common  law, 
but  by  the  Queen's  ecclesiastical  law, — so  says  the 
statute — so  says  Lord  Coke.  Now  that  this  doc- 
trine exists  in  the  ecclesiastical  law,  or  has  been 
imported  into  it  by  usage  or  otherwise,  it  has  not 
even  been  attempted  to  be  shewn ;  I  cannot  find 
even  the  faintest  trace  of  it. 

I  am  therefore  of  opinion,  that  this  rate,  so  made 
by  the  churchwardens  and  minority  of  vestry,  is 
not  supported  by  any  authority  to  be  found  in  ec- 
clesiastical or  common  law,  and  that  the  supposed 
analogy  between  these  proceedings  and  elections 
corporate  or  Parliamentary,  does  not  apply ;  it  is, 
therefore,  my  duty  to  pronounce  this  rate  invalid, 
and  to  reject  the  libel. 

I  am  well  aware  of  the  heavy  responsibility,  which 
has  attached  upon  me  in  the  discharge  of  this 
arduous  duty, — I  well  know  how  many  evil  conse- 
quences, or  supposed  evil  consequences,  may  be 
attributed  to  ray  miscarriage,  if  I  have  failed  to 
discover  the  legal  truth  ;  but  this  I  know  also,  that 
I  have  industriously,  earnestly,  and  fearlessly  done 
my  best  to  ascertain  the  law.  Once  convinced  as 
to  what  the  law  is,  I  never  will  be  induced  to  resort 
to  subtle  and  ingenious  refinements  to  defeat  that 
law.  Whatever  may  be,  in  the  opinions  of  others, 
the  pernicious  consequences  of  adhering  to  it,  I  am 
well  persuaded,  from  the  history  of  this  country, 
that  the  continuance  of  bad  laws,  and  the  prevention 
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of  good  laws,  have,  in  no  small  measure, been  oc- 
casioned by  laudable,  though  mistaken  endeavours 
to  wrest  the  law  to  particular  notions  of  justice  and 
expediency,  and  by  the  invention  of  subtle  distinc- 
tions, to  ward  off  evil  and  injurious  results,  which, 
if  they  be  the  effects  of  the  law,  ought  to  be  reme- 
died, not  by  Judges,  but  by  the  Legislature. 


From  this  decision  an  appeal  was  prosecuted  in 
the  Arches  Court,  and  on  the  25th of  March,  1843, 
judgment  was  delivered  in  that  Court  reversing  the 
decision  of  the  Judge  of  the  Consistory  of  London. 

Sir  Herbert  Jenner  Fust. 
This  is  an  appeal  from  the  Consistory  Court  of 
London,  in  a  cause  of  subtraction  of  church-rate, 
promoted  by  Messrs.  Veley  and  Joslin,  the  church- 
wardens of  the  parish  of  Braintree,  in  the  diocese 
of  London  against  Mr.  Gosling,  a  parishioner  and 
inhabitant  of  that  parish.  A  citation  in  the  cause 
was  taken  out  in  January,  1842;  it  was  returned 
into  Court ;  an  appearance  was  given  for  Mr.  Gos- 
ling, and  a  libel  was  given  in,  which  came  on  for 
discussion  before  the  learned  Judge  of  the  Consis- 
tory Court  on  the  23rd  of  February,  who  took  time 
to  deliberate,  and,  on  the  4th  of  May,  1842,  he  was 
of  opinion,  that  the  libel  was  not  entitled  to  be  ad- 
mitted, and,  accordingly,  he  rejected  it.  From  that 
rejection,  the  present  appeal  has  been  brought,  and 
on  the  appeal  the  usual  proceedings  have  been  had. 
The  case  was  argued  some  time  ago,  and  the  Court, 
— from  the  importance  of  the  case,  took  time  to 
consider  it,  in  order,  as  far  as  possible,  to  arrive  at  a 
correct  decision.     The  arguments  were  to  the  same 
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effect,  though  not  so  extended  as  on  former  occa-       1843. 

sions;    they   were  rendered    unnecessary   by   the  March  25th. 
nature  of  the  proceedings, — they  were,  however,       ^^ 
the  same  as  those  in  the  Court  below,  and  the  case       j™*N 
now  comes  before  the  Court  for  its  decision.     The      «*««»* 

Gosling* 

parish  of  Braintree  has  obtained  a  considerable  de- 
gree of  notoriety  from  the  fact  of  the  determined 
opposition  given  by  the  great  majority  of  the  in- 
habitants of  that  parish  to  church-rates;  and,  as  we 
are  all  well  acquainted,  a  church-rate  in  that  parish 
in  1837,  gave  rise  to  elaborate  arguments  and  de- 
cisions in  Courts  of  law,  as  well  as  in  the  Consistory 
Court  of  London.  As  the  present  case  is  admitted  to 
have  grown  out  of  the  former  proceedings,  it  may 
not  be  inconvenient,  indeed  it  is  necessary  to  a 
proper  understanding  of  the  point  now  to  be  de- 
cided, and  to  the  grounds  upon  which  the  decision 
will  be  made  to  rest,  to  consider  the  nature  of  those 
proceedings,  and  how  far  they  relieve  the  Court 
from  the  task  of  entering  upon  the  topics  which 
were,  of  necessity,  introduced  into  the  discussion  in 
the  course  of  those  proceedings.  [The  Court  here 
stated  the  proceedings  in  the  former  case,  and  con- 
tinued]. From  the  nature  of  the  proceedings,  and 
the  tenor  of  the  judgment  of  the  Exchequer 
Chamber,  it  seems,  that  if  it  had  simply  affirmed 
the  judgment  of  the  Court  below ;  if  the  Judges 
who  sat  in  error,  had  contented  themselves  with 
merely  affirming  that  judgment,  without  giving  any 
reasons,  the  present  question,  in  all  probability, 
never  would  have  arisen ;  but  the  Lord  Chief  Jus* 
tice  of  the  Common  Pleas,  in  delivering  the  judg- 
ment, which  he  was  authorized  to  do  by.  the  seven 
learned  Judges  who  sat  with  him,  took  care  to  state 
vol.  in.  x 
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specifically,  the  precise  points  decided  by  that  judg- 
ment; and  the  only  points  decided,  were,  first, — 
that  the  rate,  as  it  appeared  on  the  face  of  the  libel, 
was  illegal,  as  being  made  without  competent  au- 
thority ;  and,  secondly,  that  a  prohibition  ought  to 
go,  restraining  the  spiritual  Court  from  enforcing 
it.     This  precise  declaration  of  the  points  decided, 
naturally  leads  to  the  inquiry  what  did  appear  on  the 
face  of  the  libel,  and  upon  reference  to  it,  it  appears 
that  a  vestry,  duly  summoned,  had  refused  to  grant 
a  rate  which  had  been  proposed,  and  the  church* 
wardens,  three  or  four  days  after  that  vestry  meet- 
ing had  been  formally  dissolved,  of  themselves  made 
a  rate,  without  giving  any  further  notice  to  the  pa- 
rishioners; and  the  point  therefore  decided,  was, 
that   a  rate  made  under  such  circumstances,  was 
illegal  and  invalid.     The  question  being,  as  stated 
by  Lord  C.  J.  Tindal  (a),  "  whether  the  church- 
wardens of  a  parish,  after  a  rate  for  the  necessary 
repairs  of  the  parish  church,  has  been  proposed  by 
them  to  the  parishioners,  at  a  ve6try  meeting,  duly 
convened  for  that  purpose,  and  has  been  refused  by 
a  majority  of  the  parishioners  there  assembled,  can, 
of  their  own  sole  authority,  at  a  subsequent  time, 
by  themselves,  and  not  at  any  parish  meeting,  im- 
pose a  valid  rate  on  the  parishioners."      In  a  subse- 
quent part  he  says  (p.  305,  line  27)  :  "  The  question 
to  be  resolved,  is,  whether,  after  a  meeting  has  been 
duly  convened,  and  certain  of  the  parishioners  have 
attended,  and  the  majority  of  those  who  so  attend, 
have  refused  to  make  any  rate  for  the  necessary  re- 
pairs of  the  church,  the  churchwardens  have  autho- 
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rity,  by  themselves,  and  not  at  the  meeting  at  which       1843. 
the  refusal  took  place,  but  at  a  subsequent  time,  to    March  25th. 
make  a  rate  that  shall  be  binding  on  the  parish."       v^TTy 
Now  the  precision  with  which  the  question  to  be        j*"£N 
resolved,  as  stated  by  Chief  Justice  Tindal,  is  very      J*^; 
remarkable ;  he  does  not  state,  as  a  general  propo- 
sition, that,  after  a  refusal  of  a  rate  by  the  parish- 
ioners, no  rate  can  be  made  by  the  churchwardens, 
under  any  circumstances,  but  simply,  that  a  rate 
having  been  refused  by  a  vestry  duly  assembled, 
the  churchwardens  had  no  authority,  without  notice, 
at  a  subsequent  time  to  impose  a  valid  rate  upon  the 
parishioners.     He  carefully  guards  the  judgment 
from  going  one  iota  beyond  the  precise  limits  of  the 
case  before  the  Court ;  and  the  reasons  for  this  ex- 
treme care  and  caution  are  apparent,  when  that 
judgment  is  examined  with  greater  particularity. 
The  points  to  be  decided  in  the  two  Courts  of  law 
were  the  same,  and   the  opinions  of  both  Courts 
were  the  same,  namely,  that  the  rate  in  question 
was  illegal,  and  could  not  be  enforced ;  but  there 
was  a  material  variation  in  the  two  judgments,  in 
regard  to  the  mode  in  which  a  rate  might  be  made. 
Upon   reading  the  judgment   of  the  Lord  Chief* 
Justice  of  the  Court  of  Queen's  Bench,  it  would 
seem,  that  in  his  opinion,  and  that  of  his  learned 
brethren,  no  valid  rate  could  be  made,  unless  with 
the  consent  of  the  majority  of  the  parishioners,  in 
vestry   duly  assembled.     The  whole  tenor  of  his 
reasoning,   and   his  comments  on  the  authorities 
cited,  go  to  that  effect.     He   states  the  question 
raised  by  the  decision  of  the  Consistory  Court  to 
be,  whether  the  churchwardens  have  power  to  im- 
pose a  church-rate  against  the  declared  will  of  thg 
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1843.  majority  of  the  parishioners  ?  He  says  (a)  r  "  Tfid 
March  25th.  conclusion  at  which  we  arrive,  is,  that  the  Court 
Christian  was  wrong,  in  admitting  a  rate  made 
against  the  wishes  of  the  majority  of  the  parish- 
ioners in  vestry  assembled ;  and,  on  the  ground, 
that  this  supposed  church-rate  was  a  nullity;  as 
having  been  made  by  persons  who  had  no  authority 
to  make  one,  in  defiance  of  the  declared  dissent  of 
the  vestry."  Now,  from  this  manner  of  stating 
the  question,  it  seems  to  follow,  that*  in  the  opinion 
of  the  Judges  of  the  Queen's  Bench,  no  rate  could 
be  made,  after  the  dissent  of  the  vestry,  under 
any  circumstances  ;  that  churchwardens  have  not,  in 
themselves,  any  authority  to  make  a  rate  at  any 
time ;  that  the  refusal  of  the  vestry  was  decisive  ; 
and  that  there  is  no  qualification  or  restriction  to 
the  proposition,  "  that  no  valid  rate  can  be  made, 
when  once  the  vestry  have  declared  their  dissent.,, 
But  when  we  come  to  look  at  the  judgment  of  the 
Exchequer  Chamber,  we  find  that  it  is  not  couched 
in  such  general  terms.  The  Judges  of  that  Court 
did  not  think  themselves  called  on  to  affirm  so 
general  a  proposition ;  they  guarded  themselves 
against  doing  so ;  they  thought  it  right  to  say, 
"that  the  case  might  arise,  where  a  rate,  made 
against  the  express  and  declared  dissent  of  the 
majority  of  a  vestry,  might  be  sustained,  though 
they  declared  they  gave  no  opinion  upon  the  point ; 
they  reserved  to  themselves  the  liberty  of  forming 
an  opinion  on  the  point,  whenever  it  should  occur;" 
and  the  particular  point  alluded  to,  clearly  is, 
"  whether  a  church-rate,   made  by  the  church- 
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wardens    and    a   minority,    at    the    same   vestry 

meeting,  duly  summoned,  at  which  a  rate  has  been    March  25th. 

refused  by  the  majority  of  the  parishioners  present, 

might  not  be  valid  ;"  it  being  obvious,  that  (a) 

"  There  is  a  wide  and  substantial  difference  between 

the  churchwardens  alone,  or  the  churchwardens  and 

a  minority  together,  making  a  rate  at  the  meeting 

of  the  parishioners,  where  the  refusal  takes  place, 

and  the   churchwardens  possessing  the  power  of 

rating  the  parish  by  themselves,  at  any  future  time, 

however  distant.'9 

These  were  the  points  and  the  several  grounds, 
with  respect  to  which  the  Court  of  Exchequer 
Chamber  reserved  to  themselves  the  right  and 
power  of  forming  an  opinion  whenever  the  case 
should  occur.  The  possibility  of  the  case  arising 
seems  to  have  been  suggested  by  the  case  decided 
by  my  learned  predecessor  Sir  W.  Wynne  in  1799, 
the  case  of  Gaudern  v.  Selby,  upon  which  so  much 
observation  has  turned  in  the  Courts  of  the  Consis- 
tory of  London,  in  the  Queen's  Bench,  and  in  the 
Exchequer  Chamber,  and  which  case  it  will  be 
necessary  for  the  Court  to  examine  with  more  par- 
ticularity hereafter. 

These  being  the  judgments  and  the  reasons  as- 
signed for  the  judgments  of  the  Queen's  Bench  and 
the  Exchequer  Chamber,  a  prohibition  was  issued 
to  the  Consistory  Court.  The  parish  church  of 
Braintree  still  continuing  in  a  state  of  great  dilapi- 
dation, and  the  necessity  of  the  repairs  being  still 
greater  than  before,  the  churchwardens  adopted  the 
course  suggested  by  the  Chief  Justice  and  the  other 
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judges  of  the  Exchequer  Chamber,  as  to  the  mode 
in  which  a  rate  might  be  sustained  against  the  opi- 
nion of  the  majority  of  the  parishioners  in  vestry 
assembled  ;  and  accordingly,  it  appears,  that  in  the 
course  of  the  year  1841,  the  proceedings  stated  in 
the  libel  given  in  in  this  suit  were  adopted.  [The 
Court  here  went  through  the  several  Articles  of 
the  libel.]  I  understand  that  when  this  libel  came 
on  for  discussion  in  the  Court  below,  various  objec- 
tions were  made  to  the  form  of  it ;  they  were  there 
overruled,  and  they  have  not  been  pressed  in  this 
Court,  and  the  libel  now  comes  on  to  be  considered 
on  the  real  and  substantial  question,  "  Whether 
the  churchwardens  and  those  who  are  admitted 
to  have  been  a  minority  of  the  parishioners  in  vestry 
assembled,  can  impose  a  valid  rate  on  the  pa- 
rishioners, after  a  rate  has  been  refused  by  the  ma- 
jority of  that  vestry  duly  assembled  in  pursuance  of 
a  notice  legally  issued,  and  whether  such  rate  can 
be  enforced  in  this  Court."  It  is  not  necessary  for 
$he  Court  to  go  into  a  lengthened  inquiry  as  to  the 
nature  and  origin  of  the  obligation  of  the  parishioners 
to  repair  their  parish  church,  or  to  inquire  into  the 
antiquity  of  church-rates  ;  all  that  discussion  might 
have  been  very  important  when  the  question  first 
arose,  but  it  is  obvious  that  it  would  be  perfectly 
useless  and  superfluous  in  the  present  instance,  the 
whole  result  of  all  the  arguments  and  authorities 
on  the  point  are  most  perspicuously  stated  by  Lord 
Chief  Justice  Tindal,  in  delivering  the  opinion  of 
the  Court  of  Exchequer  Chamber:  he  thus  states 
the  extent  and  nature  of  the  obligation  by  which 
parishioners  are  bound  to  repair  their  churches,  (a) 

(a)  12  Ad.  &  E1L  301. 
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"  We  are  all  of  opinion,  that  the  obligation  by  1843. 
which  the  parishioners,  that  is,  the  actual  residents  March  25th 
within,  or  the  occupiers  of  lands  and  tenements  in,  y^Y 
every  parish,  are  bound  to  repair  the  body  of  the 
parish  church  whenever  necessary,  and  to  provide 
all  things  essential  to  the  performance  of  Divine 
Service  therein,  is  an  obligation  imposed  on  them 
by  the  common  law  of  the  land.  That  such  obli- 
gation is  not  grounded  on  the  force  of  the  general 
Ecclesiastical  law  is  manifest  from  this,  that,  by  the 
authority  of  all  the  writers  on  the  general  Canon 
law,  the  repairs  of  the  whole  of  the  parish  church, 
both  the  body  and  the  chancel,  fall  upon  the  rectors 
or  owners  of  the  tithes  ;  except  that  by  custom,  in 
some  countries,  part  falls  upon  the  parishioners ; 
whereas  in  England,  by  the  common  custom  of 
England,  the  repairs  of  the  nave  of  the  church, 
in  which  the  lay  parishioners  sit,  falls  upon  the 
parishioners  themselves,  and  the  repairs  of  the 
chancel  fall  on  the  rector.  No  trace  can  be  found 
in  any  of  our  books  of  an  obligation  on  parishioners 
to  repair  the  parish  churches  throughout  the  whole 
of  the  realm  less  wide  and  extensive  than  this ; 
and,  as  to  the  antiquity  of  this  obligation,  the  case 
cited  in  argument  from  the  Year-book,  44  Edw.  3, 
fol.  18,  whilst  it  establishes  the  fact  that  church- 
rates  were  made  by  the  parishioners  at  so  early  a 
period  as  the  year  1370,  does  at  the  same  time,  by 
a  plea  therein  contained  of  a  custom  from  time  im- 
memorial within  the  particular  parish  to  levy  the 
amount  of  the  rate  on  each  parishioner  by  distress, 
necessarily  carry  back  beyond  the  time  of  legal 
memory  the  obligation  of  the  parishioners  to  make 
a  rate  upon  themselves  for  the  reparation  of  the 
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1848,  parish  church ;  and  such  a  custom,  existing  beyond 
jiarch  25ih.  the  time  of  legal  memory,  and  extending  over  the 
whole  realm,  is  no  other  than  the  common  law  of 
England."  And  then  his  lordship  cites  a  position 
of  Lord  Holt's,  in  support  of  this  proposition :  so  that 
according  to  C.  J.  Tindal,  the  obligation  of  repair- 
ing churches  by  the  parishioners  is  carried  beyond 
the  time  of  legal  memory,  by  necessary  inference 
or  by  special  custom,  in  those  parishes  in  which  oc- 
casion for  the  repairs  arose.  This  is  abundantly 
sufficient  authority  to  enable  this  Court  to  hold, 
that  the  burden  of  the  repair  of  a  church  is  cast  on 
the  parishioners,  and  that  it  has  existed  beyond  the 
time  of  legal  memory.  The  mode  of  making  rates 
for  providing  for  such  repairs,  and  apportioning  the 
expenses  among  the  parishioners  has  also  existed 
beyond  the  time  of  legal  memory.  Take  it  to  have 
been  originally  nothing  more  than  custom,  when 
once  a  custom  is  proved  to  have  existed  beyond 
the  time  of  legal  memory,  it  becomes  the  common 
law  of  the  realm,  which  is  nothing  more  than  a 
body  of  customs. 

This  being  the  result  of  that  investigation  the 
next  inquiry  is,  what  is  the  extent  of  the  obligation  ? 
We  are  told  by  the  same  authority,  which  cannot 
be  disputed  (p.  303).  "  The  repair  of  the  fabric  of 
the  church  is  a  duty  which  the  parishioners  are 
compellable  to  perform,  and  not  a  mere  voluntary 
act,  which  they  may  perform  or  decline  at  their 
own  discretion ;  the  law  is  imperative  upon  them, 
absolutely,  that  tbey  do  repair  the  church;  not 
binding  on  them  in  a  qualified  limited  manner 
only,  that  they  may  repair  or  not,  as  they  may 
think  fit ;  and  that,  where  it  so  happens  that  the 
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fabric  of  the  church  stands  in  need  of  repair,  the 
only  question  upon  which  the  parishioners,  when 
convened  together  to  make  a  rate,  can  by  law  deli- 
berate is,  not  whether  they  will  repair  the  church 
or  not  (for  upon  that  point  they  are  concluded  by 
the  law,)  but  bow,  and  in  what  manner,  the  common 
law  obligation,  so  binding  on  them,  may  be  best  and 
most  effectually,  and  at  the  same  time  most  con- 
veniently and  fairly  between  themselves,  performed 
and  carried  into  effect."  Every  word  of  the  pas- 
sage of  this  judgment,  which  I  have  just  read,  is 
most  important,  and  deserving  of  the  utmost  atten- 
tion, not  only  from  the  high  situation  of  the  very 
learned  person  by  whom  it  was  delivered,  but  as 
conveying,  in  the  most  clear  aud  lucid  manner, 
what  is  the  law,  and  what  its  extent  as  to  the  obli- 
gation of  parishioners  to  repair  their  church,  and 
as  expressing,  not  only  his  lordship's  own  opinion, 
but  that  of  the  seven  other  learned  judges  with 
whom  he  was  associated  on  that  occasion.  I  take 
the  judgment  of  the  Queen's  Bench  to  be  the  una- 
nimous opinion  of  the  four  judges  of  that  Court ; 
and  so  I  take  this  judgment  to  express  the  unani- 
mous opinion  of  the  eight  judges  who  met  in  the 
Exchequer  Chamber;  and  I  also  assume  that  the 
Lord  Chief  Justice  of  the  Common  Pleas  was  fully 
authorized  to  deliver  the  unanimous  opinion  of  the 
Court  of  Exchequer  sitting  in  error. 

The  next  question  seems  to  be,  bow  is  this  com- 
mon law  obligation  to  be  performed  ?  I  consider  it 
quite  unnecessary  to  go  into  the  question  whether 
this  is  "  commune  jus  laicum"  or  "  commune  jus  ec- 
clesiasticum"  because,  if  it  be  the  first,  the  tem- 
poral Courts  have  jurisdiction  to  enforce  it,  if  it  be 
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the  latter  the  Spiritual  Court  has  the  jurisdiction  ; 
M«reh25th,  it  is  still  the  law  of  the  land ;  C.  J.  Ttndal  says, 
(p.  303)  "  The  parishioners  have  no  more  power  to 
throw  off  the  burden  of  the  repaifs  of  the  church 
than  that  of  the  repairs  of  bridges  and  highways, 
the  compelling  the  performance  of  the  latter  obli- 
gation belonging  exclusively  to  the  temporal  courts, 
whilst  that  of  the  former  has  been  exercised  usually, 
although  perhaps  not  necessarily  exclusively,  by 
the  Spiritual  Courts  from  time  immemorial" — 
thereby  affirming,  not  only  the  imperative  nature  of 
the  obligation,  of  the  parishioners  to  repair  their 
church,  but  that  the  mode  of  doing  so  is  by  rates, 
and  which  mode  has  existed  from  before  the  time  of 
legal  memory ;  and  also  affirming  the  jurisdiction 
of  the  Spiritual  Court,  if  not  quite,  yet  almost  ex- 
clusively to  enforce  it,  according  to  law. 

The  following  results  seems  to  flow  from  this. 
First,— the  obligation  to  repair  is  absolute ;  second, 
— the  performance  of  the  obligation  may  be  com- 
pelled ;  third, — the  performance  of  the  obligation 
may  be  properly  enforced  in  the  Ecclesiastical 
Court;  subject  nevertheless,  as  appears  by  the 
former  Braintree  case,  to  be  controlled  by  the  com- 
mon law  Courts,  whenever  the  Ecclesiastical  Courts 
are  exceeding  their  jurisdiction,  or  attempting  to  en- 
force an  illegal  or 'invalid  rate.  The  question  then  is 
reduced  into  a  very  narrow  compass,  namely,  what 
is  necessary  to  constitute  a  valid  church-rate,  and 
in  what  manner  is  the  payment  of  it  to  be  enforced? 
Now  as  to  the  first,  it  is  quite  clear,  that  a  rate  made 
for  the  repair  of  the  church  by  a  majority  of  the 
parishioners  in  vestry  assembled,  after  due  and  legal 
notice,  is  a  valid  rate,  and  may  be  enforced,  against 
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persons  who  refuse  to  pay  the  amount  at  which  they 
are  assessed,  by  the  process  of  the  Ecclesiastical  March  25th/ 
Court,  and  that  without  the  fear  of  prohibition.  The 
same  may  be  said  of  a  rate  made  by  the  church- 
wardens, where  the  parishioners,  after  having  been 
duly  summoned,  refuse  or  neglect  to  attend  the 
vestry.  "  As  little  difference  (says  C.J.  TmdaV)  (a), 
arises,  as  to  the  validity  of  a  rate  imposed  by  the 
churchwardens  alone,  where  a  meeting  of  the  pa- 
rishioners has  been  duly  convened  in  vestry  for  the 
purpose  of  making  a  rate,  but  where  none  of  the 
parishioners  have  thought  fit  to  attend/* — certainly 
not,  for  in  this,  as  in  the  former  case,  the  rate 
would  be  made  by  the  whole  of  the  parishioners ; 
for  those  who  do  not  think  proper  to  attend,  after 
being  duly  summoned,  must  be  considered  as  con- 
curring in  the  judgment  of  those  who  do  attend, 
and  as  submitting  themselves  to  pay  any  rate  they 
may  think  proper  to  make.  In  either  of  these  two 
cases,  therefore,  no  difficulty  can  arise ;  the  diffi- 
culty is,  what  is  to  be  done,  when  the  parishioners? 
on  whom  is  cast  the  absolute  obligation  of  repairing 
their  church,  refuse  to  make  a  rate  for  that  purpose ; 
is  the  church  to  remain  in  a  dilapidated  state,  of 
course  becoming  deteriorated  more  and  more 
every  day,  or  is  there  any  mode  by  which  they  may 
be  compelled  to  discharge  the  imperative  obligation 
cast  upon  them  by  the  common  law?  It  is  quite 
clear,  that  the  rate  sued  for  in  the  former  Braintree  i 
case  was  invalid,  for  it  was  made  by  the  church- 
wardens alone,  not  at  a  vestry  meeting  duly  sum- 
moned for  the  purpose,  not  at  a  parish  meeting  of 
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March  25th.  held  four  day s  after  a  vestry  legally  called  for  the 
vil^  purpose  of  making  a  rate,  had  been  formally  dis- 
solved. The  present  is  a  totally  different  case,  it  is 
that  of  a  rate  made  at  a  vestry  meeting,  whilst  the 
parishioners  continued  duly  assembled  in  vestry, 
after  due  notice  of  a  vestry  meeting,  for  the  purpose 
of  making  a  rate  to  repair  the  church,  had  been 
given,  and  after  a  monition  bad  issued  from  the 
Consistory  Court  of  London,  calling  on  the  pa- 
rishioners to  meet  and  make  a  rate;  at  a  time, 
therefore,  when  all  the  parishioners*  who  might 
wish  to  attend,  had  ample  opportunity  of  seeing 
what  was  the  nature  of  the  rate,  what  were  the 
repairs  proposed  to  be  done,  and  what  was  the  es- 
timated amount  of  the  expense  of  the  repairs,  and 
the  mode  in  which  the  rate  was  proposed  to  be  ap- 
portioned ;  a  very  different  rate  from  that  made  in 
the  former  case.  In  the  language  of  C.  J.  Tindal, 
"there  is  a  wide  and  substantial  difference"  be- 
tween the  two  rates ;  the  one  was  made  at  a  se- 
cret conclave  of  the  churchwardens,  with  no 
check  upon  them,  the  parishioners  having  no 
opportunity  of  knowing  what  was  the  estimated 
amount  of  the  repairs,  and  having  no  opportunity 
of  controlling  the  expense ;  for, — although  parties 
have  an  opportunity  of  objecting,  after  a  rate  has 
been  made,  to  the  amount,  by  objecting  to  their 
proportion  being  levied,  they  can  only  do  so  by 
incurring  some  expense ;  on  the  other  hand,  they 
incur  no  expense  by  making  the  objection  when 
the  rate  is  proposed.  If  a  rate  made,  as  this  rate 
has  been  made,  is  invalid,  there  is  no  possible 
mode,  which  I  am  aware  of,  bv  which  this  church 
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can  be  repaired,  the  necessary  result  will  be,  it  will 
become  a  wilderness,  with  a  heap  of  ryiins: — view  the 
progress  made  towards  this  consummation  of  things 
in  this  case  ;  what  is  the  history  of  this  church  ?  In 
1834,  it  was  repaired  at  an  expense  of  35/.  In 
1836,  1052.  was  required,  and  a  rate  was  refused  ; 
in  1837,  508/.  was  necessary  ;  and  in  1841,  723Z.  is 
the  estimated  sum : — indeed,  the  schedule  of  the 
necessary  repairs  shews,  that  unless  some  measures 
are  speedily  adopted,  the  church  must  become 
unfitted  for  Divine  worship.  Where  then  must  the 
performance  of  the  obligation  to  repair  the  church 
be  sought  ?  That  the  Courts  of  common  law  have 
no  power  to  enforce  it,  is,  I  think  clear  from  the 
case  of  Rex  v.  Thetfordy  Inhabitants  (a),  in  which 
Lord  Kent/on  refused  a  mandamus  against  church- 
wardens to  make  a  rate,  because  it  was  a  matter  of 
ecclesiastical  cognizance ;  although  in  another  case, 
a  Court  of  law  did  go  so  far  as  to  grant  a  mandamus 
to  the  churchwardens  of  the  united  parishes  of  St* 
John's  and  St.  Margaret's,  Westminster,  not  to  make 
a  rate,  but  to  call  a  meeting,  for  the  purpose  of 
agreeing  upon  and  ascertaining  the  monies  and 
rates  to  be  assessed  for  the  repair  of  the  church  of 
one  of  the  parishes.  The  only  remedy,  therefore, 
is  in  the  Ecclesiastical  Court,  if  there  be  any 
remedy  at  all.  Now  it  has  been  said,  that  there 
were  anciently  two  modes  of  enforcing  the  per- 
formance of  this  obligation  in  the  Spiritual  Courts, 
one  by  interdict  of  the  place,  the  other  by  excom- 
municating those,  who  refuse  to  contribute  their 
proportion  of  the  expense.     Both  of  these   were 
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formerly  most  efficacious  remedies,  the  con- 
sequences were  so  serious,  that  there  was  scarcely, 
if  ever,  a  necessity  for  having  recourse  to  them. 
In  the  words  of  Lord  C.  J.  Denman  (a),  "  either  of 
these  penalties  was  too  awful  in  itself,  and  in  the 
sufferings  of  those  who  incurred  it,  to  fail  of 
producing  the  desired  effect ;  or  more  probably  the 
denunciation  was  alone  equal  to  its  purpose,  and 
the  mischief  may  never  have  existed  in  the  earliest 
times/ ' 

There  is  authority  no  doubt  for  both  these  mea- 
sures ;  even  in  the  earliest  times  there  arl  not  want- 
ing instances  of  the  necessity  of  proceeding  to  them, 
but  the  injustice  of  one  of  them  (Interdict,)  is 
apparent  on  the  face  of  it :  "  ecclesiastica  censura 
prohibens  celebrationem  JDwinarum."  By  that  mode 
of  proceeding  the  whole  parish  was  punished  for 
the  fault  of  a  part  of  it ;  the  misfortune  of  it  was, 
that  in  those  times,  and  under  those  circumstances, 
the  innocent  were  punished  with  the  guilty ;  it 
was  no  light  matter  the  placing  a  whole  parish 
under  interdict  from  attending  Divine  service,  and 
partaking  of  the  Divine  offices  of  its  church,  it 
could  not  be  right  that  for  the  fault  of  one  person, 
the  many  should  be  deprived  of  the  opportunity  of 
attending  Divine  service  in  the  parish  church ;  the 
interdict  extended  to  the  whole  of  a  parish,  and  it 
was  no  easy  matter  to  resort  to  other  churches  for 
the  purpose  of  partaking  of  the  Divine  offices,  such 
as  marriages,  and  so  forth ;  for  excommunicated 
persons  were  cut  off  from  all  places  of  worship : 
indeed,  if  any  person  knowingly  held  communion 
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with  an  excommunicated  person,  that  person  1843. 
himself  became  ipso  facto  excommunicated.  If  March  2&h 
this  process  could  now  be  put  in  force  by  this 
Court,  the  effect  would  be  to  punish  the  innocent 
alone,  the  persons,  by  whose  fault  such  a  proceeding 
is  called  for,  would  be  the  very  persons  who  would 
consider  it  a  matter  of  congratulation  and  triumph, 
that  they  had  reduced  the  parish  church  to  such  a 
state  that  no  Divine  worship  could  be  celebrated 
there,  whilst  those  who  were  ready  to  pay  their 
proportion  of  the  repairs,  would  be  .deprived  of 
partaking  of  the  offices  of  their  own  parish  church. 
What  would  be  the  effect  of  the  other  remedy? 
— Excommunication, — that  also  was  found  in 
former  times  an  efficient  remedy;  but  civil 
disabilities  are  now  all  removed  from  excom- 
munication ;  the  utmost  effect  would  be,  that  a  few 
of  the  most  pertinacious  opponents  to  a  rate  might, 
in  order  to  compel  them  to  contribute  their 
proportion  of  it,  be  imprisoned, — the  present 
substitute  for  excommunication.  Would  that  have 
the  effect  of  compelling  the  performance  of  these 
repairs,  would  the  punishment  of  a  few,  produce  the 
desired  effect?  It  is  admitted  that  such  a  power 
does  exist,  but  it  is  manifest  that  the  effect  of  it  will 
not  accomplish  what  is  desired,  namely,  performance 
by  the  dissentient  parties  of  that  obligation  which 
the  law  of  the  land  has  thrown  on  them  ;  therefore, 
both  these  modes  are  utterly  inefficacious  at  the 
present  period.  In  what  mode  is  the  process  of 
excommunication  to  be  put  in  force ;  how  is  the 
Ecclesiastical  Court  to  be  put  in  motion ;  by  what 
means  is  the  necessary  expense  of  the  proceedings  to 
be  defrayed  ?  The  proper  persons  to  institute  the  nc 
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cessary  proceedings  are  the  churchwardens,  it  is  their 
business  to  take  care  that  the  church  is  repaired, 
and  the  necessaries  for  Divine  service  provided : — 
are  they  to  do  so  at  their  own  expense?  According 
to  this  modern  doctrine  they  cannot  be  reimbursed, 
for  there  can  be  no  hope  of  procuring  the  necessary 
funds  from  the  parish  ;  the  very  majority  who  have 
caused  the  necessity  for  the  proceedings,  would  be 
sufficient  to  negative  any  rate  for  defraying  the 
expenses  of  them.  Both  processes  then,  Interdict 
and  Excommunication,  are  unavailing.  Then  can  a 
rate  be  made  in  any  other  manner  ?  Or,  are  those 
parishioners,  who  are  willing  to  discharge  their 
part  of  the  obligation,  and  desirous  of  attending 
Divine  worship  in  this  parish  church,  to  be  com- 
pelled to  see  that  church  become  a  heap  of  ruins  ? 
are  they  to  be  driveti  to  resort  to  private 
establishments  or  to  meeting  houses?  If  such  be 
the  state  of  the  law,  every  person  who  will  consider 
the  subject,  must  surely  feel  desirous  that  some 
mode  should  be  devised,  by  which  this  singular 
anomaly  may  be  put  an  end  to.  Is  this  rate  a  legal 
rate*  and  is  there  any  mode  of  enforcing  it  ?  It 
has  been  argued,  that  if  these  two  processes, 
(Interdict  and  Excommunication,)  are  inefficacious, 
there  must  be  some  other  mode  of  compelling  the 
making  of  a  rate ;  that  this  Court  must  necessarily 
have  the  power  to  adopt  some  other  mode ;  but  it 
must  be  remembered,  that  this  Court  cannot  of 
itself  make  a  law  to  meet  the  exigency  of  the  times, 
any  measure  adopted  by  this  Court  must  be 
supported  by  principle,  or  by  the  authority  of  legal 
precedents.  Can  this  rate  be  so  supported,  how 
stands  the  question  on  principle  ?    The  object  of 
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the  rate  is  the  repair  of  the  parish  church, 
—an  existing  obligation  on  the  parishioners  ;  the 
only  point  6n  which  the  parishioners  have  the  power 
tif  deliberating,  is,  as  to  the  manner  of  repairing 
their  church ;  they  cannot  deliberate  whether  they 
trill  repair  or  not ;  on  that  point  they  are  concluded 
by  the  law.  Is  there  anything  unreasonable  in 
this  ?  Can  it  be  said  that  this  is  an  imposition  of 
an  improper  burthen  on  the  parishioners  ?  It  haft 
been  said,  that  this  id  a  tax ;  and  then  it  has  been 
argued,  that  no  tax  can  be  imposed  on  any  person 
without  his  consent,  either  virtual  or  express ;  no 
one  can  doubt  the  truth  of  this  as  a  general  propo- 
sition, but  is  this  a  tax?  Will  a  vote  of  vestry 
make  this  rate  a  tax  ?  Is  it  not  a  burden  already 
imposed  by  the  law  ?  Does  it  not  attach  on  every 
occupier  of  land  ?  Is  not  the  tax  already  imposed 
on  the  land?  How,  in  principle*  does  it  matter 
whether  it  attaches  on  the  land,  or  on  the  person  who 
occupies  the  land  ?  Every  person  who  enters  on  a 
house  or  land  in  a  parish,  does  so  subject  to  the 
burdens,  which  either  the  common  law,  or  the 
Legislature  has  imposed  on  the  house  or  land ;  and 
the  duty  of  repairing  the  parish  church,  is  a  burthen 
imposed  by  the  common  law  on  houses  and  lands* 
The  question  is,  not  whether  the  parishioners  will 
repair,  or  will  make  a  rate,  but  how  a  rate  shall  be 
apportioned  among  them  ;  how  they  will  discharge 
the  burden,  which  the  law  has  already  cast  on 
them,  and  to  which  they  have  virtually  assented, 
by  occupying  the  houses  or  lands  on  which  it  is 
imposed.  Lord  C.  J.  Tindal  has  said,  "  the  pa- 
rishioners are  not  to  deliberate  whether  they  will  or 
will  not  repair  their  church,  the  law  has  concluded 
vol.  in.  t 
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1843,  them  on  that  point."  This  was  a  burden,-M>r,  call 
March  25ti>.  it  a  tax,— existing  long  before  this  vestry  meeting 
Vkliy  was  summoned.  It  has  been  asked  more  than  once 
Jmlin  in  4he  course  of  this  discussion,  of  what  use  is  it  to 
tXumL  ca^  a  ves^y  meeting,  if,  when  the  parishioners  are 
assembled,  they  have  no  voice  to  exercise  in  the 
matter?  there  is  no  difficulty  in  the  question; 
the  answer  is,  they  have  a  voice  in  the  matter ;  the 
churchwardens  cannot  make  a  rate  without  calling 
a  vestry  meeting,  and  when  the  parishioners  are 
met,  it  is  the  duty  of  the  church  wardens,  to  lay 
before  the  meeting  the  nature  of  the  repairs  required ; 
the  estimated  amount*  of  them,  and  the  mode  of 
apportioning  the  amount  among  the  parishioners ; 
all  these  points  are  proper  subjects  to  be.  discussed 
at  such  meeting.  Making  a  rate,  and  imposing  a 
tax  are  two  very  different  things :  the  real  mean- 
ing of  "  making  a  rate/'  is,  the  equal  apportion- 
ment of  an  existing  tax,  among  the  persons  liable 
to  contribute  to  defray  it :  in  this  cape,  the  tax  is 
already  imposed  ;  this  vestry  has  declared  they  will 
not  make — they  will  not  apportion  the  rate  among 
themselves  ;  in  other  words,  they  will  not  do  what 
the  law  has  said  they  are  bound  to  do.  The  law 
has  said,  that  it  is  a  legal  obligation  on  them  to 
repair  their  church ;  they  have  declared  they  will 
not  fulfil  the  legal  obligation ;  and  in  saying  so, 
they  prevent  the  rest  of  the  parishioners  doing  their 
duty,  for,  if  the  minority  can  make  no  rate,  it 
follows  that  no  rate  at  all  can  be  assessed  or  col- 
lected ;  by  a  sort  of  solecism,  the  minority  will  be 
compelled  to  resort  to  the  voluntary  system. 

There  is,  therefore,  no  difficulty  in  finding  prin- 
ciples on  which  to  act  in  this  matter ;  the  difficulty 


ARCHES  COURT  OF  CANTERBURY.  323 

is,  to  find  authorities  to  support  the  principles.    On      IS  13. 
principle, — first,  there  is  no  injustice  apparent  in  March  25th. 
the  case;  it  has  not  been  shewn  that  the  rate  is      vmTy 
unnecessary,  or  that  the  parishioners  had  not  an      j£LIM 
opportunity  of  canvassing  the  repairs  proposed  ;     qSS^IL- 
estimates  were  brought  forward,  but  the  majority    • 
of  the  vestry  would  not  inspect  them  ;  they  would 
have  no  rate  at  all ;  and,  be  it  remembered,  they 
may  now  withhold  their  shares  of  the  rate,  and 
may  thus  object,  in  this,  or  in  other  Courts,  to  this 
very  rate,  on  every  ground,  and  on  all  circum- 
stances, under  which,  in  any  event,  they  would  have 
a  right  to  object  to  it.     Cases  have  been  cited  to 
shew,  tliat  churchwardens  cannot  make  a  rate  bind- 
ing on  a  parish,  unless  where  the  parishioners,  duly 
summoned,  have  refused  or  neglected  to  attend* 
It  is  admitted,  that  in  such  case  the  churchwardens 
may  of  themselves  make  a  rate,  and  on  this  prin- 
ciple, that  then  they  virtually  represent  the  whole 
parish ;  they  are  the  majority  of  the  parishioners 
in  vestry  assembled.     This  is  a  general  proposition 
of  which  there  is  no  doubt.     I  know  of  no  decision, 
except  the  one  I  am  now  reviewing,  in  which  it 
has  been  held,  that  after  due  notice  of  a  vestry,  a 
rate  made  by  churchwardens,  and  a  minority,  in 
vestry  duly  assembled,  after  a  majority  have,  at  the 
very  same  vestry,  refused  to  make  any  rate,  is  an 
invalid  rate ;  true  it  is*  that  the  reasoning  of  the 
judgment  in  the  Queen's  Bench,  seems  to  infer,  that 
it  would  be  so,  but  it  is  no  decision,  for  it  was  not 
the  point  before  the  Court ;  the  circumstances  of 
the  case  before  that  Court  were  very  different.  More* 
over,  the  Judges  in  the  Exchequer  Chamber  guarded 
themselves  against  being  supposed  to  concur  in  the 
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general  proposition  of  the  Queen's  Bench,  "  thai 
no  rate  could  be  made,  without  the  consent  of  the 
majority  of  the  parishioners,  in  vestry  assembled  ;" 
they   stated,   "that  they  gave  no  opinion  on  the 
point ;"  but  this  Chief  Justice  Tindal  did  say, — 
"  that  there  was  a  wide  and  substantial  difference 
between  a   rate  made   by  churchwardens  alone, 
without  notice,  at  a  time  subsequent  to  the  dissolu- 
tion of  a  meeting,  which  had  refused  a  rate,  and 
one  made  by  churchwardens  and  a  minority,  at  the 
same  meeting  where  the  refusal  took  place/9    The 
Judges  of  the  Exchequer  Chamber  would  not  have 
gone  out  of  their  way  to  notice  the  distinction* 
unless  it  was  one  which,  in  their  opinion,  dearly 
existed.     It  is  scarcely  necessary  to  notice  the 
authorities,  they  have  all  undergone  a  thorough 
revision  in  the  former  case.     Degge  says :  "  If  the! 
parishioners,  duly  assembled,  refuse  to  make  a  rate, 
the  churchwardens  "may  of  themselves  make  one ;" 
but,  in  the  third  edition  of  his   Book  (1681),  he 
adds,—"  but  some  are  of  opinion  that  the  church* 
wardens  cannot  proceed  alone,  ideo  quare."  Thurs- 
fieldy.  Jones  (a),  is  to  the  same  effect ;  but  that 
has  been  stated  by  the  Courts  of  Queen's  Bench 
and  Exchequer  Chamber  to  be  a  "  suspicious,"  and 
an   "unsatisfactory"   authority.     But  among  the 
authorities,  the  case  of  Gaudern  v.  Selby  (&),  has 
been  much  dwelt  on.     I  think  this  case  did  not 
meet  with  the  attention,  in  the  Court  of  Queen's 
Bench,  which  is  due  to  it;   I  think,  to  a  certain 
extent,   it  has  been  calumniated.     The  Court  of 
Queen's  Bench  repudiated  it  as  an  authority,  but  I 
think  the  case  was  not  properly  presented  to  that 


(«)  1  Vent.  367. 
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Court,  so  as  to  enable  it  to  form  a  correct  opinion  1643. 
on  the  case;  it  went  to  that  Court  with  many  Mireb 25th. 
seeming  anomalies  and  irregularities,  pointed  out 
by  the  Judge  of  the  Consistory  Court,  and  with 
the  knowledge  that  he  had  expressly  stated  his 
dissent  from  it.  Most  certainly  in  that  case,  there 
were  irregularities  in  the  proceedings  in  the  in- 
ferior Court,  but  they  were  not  treated  of  in  the 
Arches  Court.  The  case  came  to  the  Arches 
Court  on  the  merits,  on  the  question  whether  the 
rate  was  a  valid  rate ;  there  was  no  appeal  in  any 
of  the  intermediate  stages.  [The  Court  stated  the 
nature  of  the  case,  and  the  technical  proceedings ; 
observing,  that  they  were  fully  stated  in  the  judg- 
ment of  the  Court  below]. — I  cannot  say  the  pro* 
ceedings  were  very  regular,  but  no  objection  on 
that  head  was  taken,  when  the  cause  came  up  by 
appeal;  there  was.  no  motion  <^n  the  subject;  no 
application  to  suspend  the  hearing  until  the  irregu- 
larities had  been  cured ;  the  proceedings  were  in 
the  usual  form  of  an  appeal,  with  one  important 
exception,— that  in  this  Court  a  new  plea  was 
given  in,  stating  expressly  this  fact, — "that  the 
rate  had  not  been  allowed  by  the  major  part  of  the 
parishioners ;  who,  on  the  contrary,  had  disapproved 
of  and  disallowed  it ;"— bringing  the  main  ques- 
tion directly  to  the  notice  of  the  Court ;  Sir  W. 
Scott  was  the  counsel  who  signed  this  plea;  the 
point  was  argued,  and,  true  it  is,  no  authorities  were 
cited,  either  in  the  argument  or  in  the  judgment, 
but  it  cannot  be  said  that  Sir  W.  Wynne,  in  the 
year  1799,  was  ignorant  of  the  law  of  church* 
rates ;  he  would  not  be  unprepared  to  give  a  de- 
cision on  the  point.     It  has  been  surmised,  that 
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Sir  W.  Wynne  did  not  intend  to  decide  this  point ; 
March  25th.  that,  in  point  of  fact,  he  thought  he  was  deciding 
on  the  question,  whether,  in  any  event,  church- 
wardens could  make  a  rate  of  themselves  ?  whether, 
after  a  vestry  had  been  duly  summoned,  and  the 
parishioners  did  not  attend,  a  rate  could  be  made 
by  the  churchwardens,  without  a  majority  of  the 
parishioners;  but  this  is  mere  conjecture;  the 
true  distinction  between  the  two  cases,  as  it  appears 
to  me,  has  never  been  understood.  But  am  I  to 
assume  thht  all  the  circumstances  of  the  case  were 
laid  out  of  Sir  W.  Wynne's  consideration?  that 
they  had  no  weight  in  his  decision,  when  they  were 
so  pointedly  called  to  his  attention ;  namely,  that 
this  was  a  rate  made  by  the  churchwardens,  without 
a  majority  ?  In  deciding  that  case,  Sir  W.  Wynne 
decided  on  all  the  circumstances  of  it,  and  on  the 
consideration  due  to  them.  I  have  been  told, — . 
what  is  perfectly  true  as  a  general  observation, — 
that  judgments  are  to  be  confined  to  the  cases  im- 
mediately before  the  Courts  in  which  they  are  given, 
— Is  this  case  an  exception  ?  Why,  suppose  Sir  W. 
Wynne  decided  this  case,  when  all  these  circum- 
stances were  not  present  to  his  mind.  I  am  not  at 
liberty  to  assume  any  such  thing ;  and,  as  this  case 
may  be  of  some  importance,  I  have  no  hesitation  in 
saying,  that  it  is  not  liable  to  be  impeached,  on  the 
ground  of  being  an  anomalous  case,  and  not  worthy 
of  notice.  Grant  that  there  were  irregularities, — 
they  were  committed  in  the  Court  below;  no  ob- 
jection was  taken  on  that  ground,  in  the  Court  of 
Arches;  Sir  W.  Wynne,  sitting  as  the  Judge  of 
this  Court,  could  not  dismiss  the  appeal  on  account 
pf  irregularities  in  the  Court  below ;  in  the  further- 
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ance  of  justice,  he.  waa  bound  to  hear  the  case  on       1843, 
the  merits.     But,  in  point  of  fact,  were  the  irregu-    March  25th 
laritie9  in   Gaudern  v.  Selby,  such  as  the  party 
appellant  could  take  notice  of  ?  I  very  much  doubt 
if  they  were  such  irregularities ;  I  have  found  a  case 
in  which  it  was  held,  that  irregularities  of  such  a 
nature,  were  not  sufficient  to  vitiate  proceedings  in 
an  appellate  Court ;  it  is  a  case  in  1713,  Townshend 
v.  Lewitt  and  Page  (a).    A  citation  issued  in  the 
name  of  John  Rogers,  as  the  commissary  of  the 
Archdeacon  of  Leicester,  and  also  in  the  name  of 
George  Newell,  official  to  the  archdeacon ;  it  called 
on  Mary  Townshend  to  answer  to  Lewitt  and  Page, 
the  churchwardens  of  All  Saints',  Leicester,  in  a 
cause  of  subtraction  of  church-rate.     Articles  were 
exhibited  against  her  in  the  name  of  the  commissary 
and  official.     Some  of  the  acts  were  sped  before  the 
commissary  only ;  in  others,  he  had  acted  for  Newell 
as  official.     Sentence   was  given   by  Newell  the 
official ;  he  signed  the  sentence  as  surrogate  to  the 
commissary ;  the  party  cited  was  condemned  in  the 
rate  and  expenses;  the  cause  was  brought  to  the 
Arches  by  appeal ;  it  was  objected  that  the  proceed- 
ings were  a  nullity ;  in  other  words,  the  manner 
in  which  the  cause  had  been  conducted  in   the 
Court  below  was  so  irregular,  that  the  party  ought 
to  be  dismissed,  without  the  Court  proceeding  into 
the  merits  of  the  case ;  the  arguments  were  of  con- 
siderable length,  and  it  was  insisted,  that  the  same 
person  could  not  sit  as  Judge  in  two  distinct  capaci- 
ties.   Cases  were  cited  on  each  side,  one,  Dea&ins  v. 
Newell,  from  the  same  judges,  which  it  was  said 


(a)  Arches,  4th  Session  Hil.  Term,  Note  of  Dr.  Andrew. 
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1843.  was  dismissed  an  the  same  account ;  on  the  other 
March  25th.  side,  Biddle  v"  Parsons,  determined  in  the  Arches, 
Velkt  on  appeal  from  the  same  judges,  and  no  objection 
jmun  made  to  their  acting  jointly.  Reference  was  made 
g!«lx"p.  t0  an  award  of  the  Bishop  of  Lincoln,  between  the 
official  and  commissary,-— and  this  shews  how  im- 
possible it  is  for  this  Court  to  decide  on  such  cases 
without  knowing  all  the  circumstances  of  them,— it 
turned  out  there  was  an  arrangement,  that  these 
two  persons  should  sit  simul  et  conjunction.  An 
award  of  the  same  nature  was  made  by  Archbishop 
Whitgift.  The  answer  to  the  objection  was,  that  it 
should  have  been  made  before  issue  joined,  exceptia 
fori  declinatoria  est,  et  ante  litem  contestatam  opponi 
debet  (a) ;  the  result  of  the  proceedings  was  this, 
that  the  objection  not  being  taken  when  it  ought  to 
have  been,  the  Judge  decided,  that  he  must  proceed 
to  hear  the  case  on  the  merits,  and  the  result  was, 
the  party  was  dismissed  with  his  costs.  In  Oaudern  v. 
Selby,  there  are  a  variety  of  seeming  irregularities, 
but  if  an  opportunity  had  been  given  for  explanation, 
they  might  have  been  explained;  at  all  events  they 
ought  to  have  been  objected  to  before  issue  was 
joined  on  the  appeal,  but  no  objection  was  taken  by 
counsel  on  behalf  of  the  appellant.  It  has  been  at- 
tempted to  explain  this,  by  saying,  that  owing  to 
the  press  of  business  in  the  Admiralty  Court  in  1798, 
Lord  Stowell  had  just  become  the  Judge  of  the  Ad- 
miralty,  and  that  he  had  signed  the  appellant's  case* 
But  who  were  the  counsel  for  the  appellant? — Dr. 
Arnold  and  Dr.  Sewell,  neither  of  these  persons 
Were  likely  to  neglefct  the  interests  of  their  client, 

(?)  Parnormitan. 
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they  would  have  seen  any  objection  of  the  kind, 
and  would  have  advised  their  client  accordingly ; 
no  objection  was  taken  to  the  proceedings,  and  the 
cause  proceeded  to  a  hearing.     If  this  judgment  of 
Sir  W.  Wynne  had  not  met  with  the  approbation 
of  a  large  majority  of  the  profession ;  if  it  had  been 
thought  that  the  case  was  not  rightly  decided,  and 
that  the  rate  was  invalid,  would  not  the  party  have 
been  advised  to  appeal.     Under  these  circumstan- 
ces, surely  Sir  W.  Wynne  must  have  decided  the 
case  on  the  merits.     Be  the  irregularities   what 
they  may,  they  do  not  detract  one  iota  from  the 
judgment;     Sir  W.  Wynne,  must  be  taken  to  have 
decided,  that  the  rate  was  a  good,  valid,  and  legal 
rate,  capable  of  being  enforced  in  the  Ecclesiastical 
Court.     Sir  W.  Wynne  was  the  last  Judge,   who 
would   have  made  a  law,  he  invariably  took  the 
greatest  care  to  satisfy  himself  as  to  what  the  law 
was,  but  when  he  had  once  done  so,  he  never  hesi- 
tated to  pronounce  what  the  law  was.     I  look  upon 
his  decision  as  a  direct,  positive,  and  absolute  de- 
cision on  the  present  point,  as  a  precedent  bind- 
ing on  this  Court,  and  which  neither  I,  nor  any 
Judge  of  this  Court,  am  at  liberty  to  depart  from. 
Whether  the  judgment  in  the  Courts  of  Queen's 
Bench  has  shaken  the  authority  of  the  case,  is  a 
question  I  am  not  at  liberty  to  enter  into ;  if  I  was 
satisfied  that  the  judgment  was  not  founded  on  au- 
thority and  a  just  apprehension  of  the  law,  I  might 
then  refuse  to  be  bound  by  it,  but  not  thinking  so, 
I  have  no  objection  to  shelter  myself  under  the  au- 
thority of  Sir  W.  Wynne9  and  to  express  my  opinion 
that,  what  he  has  pronounced  to  be  law,  is  law. 
That  judgment  in  no  way  militates  against  the  de- 
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ckioD  of  the  Queen's  Bench,  the  point  before  that 
Court  was  not  the  point  decided  in  Gaudern  v. 
Selby.  Did  the  Court  of  Exchequer  Chamber  re- 
pudiate this  case  as  an  authority?  Undoubtedly 
they  have  not  so  expressed  themselves ;  it  was  no 
precedent  for  the  case  before  that  Court.  Have  not 
the  Judges  of  the  Court  of  Error  said,  that,  "  there 
is  a  wide  and  substantial  difference  between  the 
cases, — between  the  case  then  before  them,  and  a 
case,  which  might  possibly  occur, — in  fact  this  very 
case.  What  is  the  meaning  of  the  term  (<  wide  and 
substantial  difference  ?"  must  it  not  mean  such  a 
difference  as  will  tend  to  a  different  result  in  the 
decision  of  the  two  cases.  So  far  then  from  repu- 
diating that  case,  if  compelled  to  do  so,  I  should 
rather  say  they  adopted  it ;  otherwise  I  think  they 
would  not  have  thrown  out  the  observation,  that  it 
was  a  point  deserving  of  great  consideration,  on 
which  they  reserved  to  themselves  the  power  of 
forming  an  opinion  whenever  it  should  occur.  Can 
I  suppose  those  Judges  would  have  gone  out  of  their 
way  to  make  use  of  such  marked  expressions,  unless 
they  really  attached  some  importance  to  the  dis- 
tinction between  the  cases  ?  on  the  contrary,  I  think 
the  supposition  is  rather  in  the  alternative,  that 
they  would  have  guarded  themselves  from  the  pos- 
sibility of  being  supposed  to  have  entertained  even 
a  notion  of  the  existence  of  any  such  distinction.  I 
therefore  consider  the  case  of  Gaudern  v.  Selby,  as 
a  direct  authority  for  this  rate ;  the  learned  Judge 
of  the  Consistory  Court  has  said,  that  it  is  neither  a 
precedent,  nor  an  authority ;  I  am  of  a  different 
opinion,  I  think  it  a  very  considerable  authority. 
It  has  been  said,  that  the  decision  in  that  case  came 
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by  surprise  on  the  profession ;  that  the  Ecclesias- 
tical Commissioners,  in  their  investigation  of  the 
law  were  not  aware  of  such  a  case.  As  a  member 
of  that  commission,  I  do  not  know  that  I  ever  heard 
of  the  case  by  its  real  title,  but,  at  a  very  early 
period  of  my  entering  this  profession,  I  was  always 
led  to  think  that  the  law  was  such,  and  had  been  so 
laid  down ;  nothing  can  be  more  clearly  shewn  by 
the  report  of  the  ecclesiastical  commissioners  than 
this,  that  in  their  opinion  such  a  case  might  arise. 
If  my  recollection  serves  me,  I  always  understood, 
that,  although  the  point  was  doubted,  the  better 
opinion  was,  that  such  a  rate  was  a  good  and  valid 
rate,  but  I  well  remember,  that  at  an  early  period  of 
my  communication  on  the  subject  with  the  learned 
Judge  of  the  Consistory  Court,  he  entertained 
a  different  view  of  the  law. 

The  Judges  of  the  Exchequer  Chamber  have 
assimilated  this  case  to  that  of  the  members  of  a 
corporation,  meeting  to  elect  corporate  officers; 
the  Chief  Justice  says,  (p.  308,)  "  we  do  not  enter 
into  the  discussion,  how  far  such  case  may  be 
analogous  to  that  of  the  members  of  a  corporation 
aggregate,  who  being  assembled  together  for  the 
.  purpose  of  choosing  an  officer,  the  majority  protest 
against,  and  refuse  altogether  to  proceed  to  any 
election,  in  which  cade,  they  have  been  held  to 
throw  away  their  votes,  and  the  minority,  who 
have  performed  their  duty  by  voting,  have  been 
held  to  represent  the  whole  number.9'  It  has  been 
already  seen,  that  parishioners  cannot  deliberate 
on  the  question,  whether  they  will  make  a  rate  or 
not,  after  once  the  necessity  of  the  repair  of  the 
(church  has  been  made  out,  or  not  disputed  ;  then, 
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1843.  if  they  have  no  power  to  vote  against  a  rate,  and 
March  26th.  yet  persist  in  doing  so,  do  they  not  throw  away 
their  votes,  just  as  much,  as  in  the  case  of  a 
corporate  election,  the  majority  of  the  corporators 
throw  away  their  votes,  or  privilege  of  voting, 
when  they  refuse  to  proceed  to  the  election  of  the 
officer;  and  are  not  the  minority  entitled  in  the 
one  case  to  make  a  rate,  as  in  the  other  to  elect  the 
officer?  Surely,  there  is  no  great  difference 
between  the  cases,  although  the  one  may  concern 
the  exercise  of  an  elective  franchise,  and  the  other 
the  defraying  of  a  tax,  already  imposed  by  law. 
Whether  there  is  a  real  distinction  between  the 
cases  in  the  view  of  the  law,  I  will  not  undertake 
to  say;  in  principle,  there  seems  none;  in  both 
instances,  those  who  vote  for  the  rate,  or  for  the 
officer,  are,  numerically  speaking,  the  minority,  but 
legally  speaking,  they  are  the  majority ;  they 
represent,  in  the  one  case,  all  the  parishioners, 
in  the  other,  all  the  corporators.  I  do  not  know 
that  it  is  absolutely  necessary  for  every  parishioner 
or  for  every  elector  to  give  an  actual  vote,  there 
may  be  persons  who  may  wish  to  attend,  and  yet 
to  be  neuter,  and  there  may  be  others  who  may 
content  themselves,  simply  by  protesting  against 
the  rate.  Neither  do  I  intend  to  enter  into  the 
question,  whether  this  is  not  in  some  manner 
analogous  to  voting  for  a  disqualified  candidate  at 
a  public  election,  though  there  certainly  does  seem 
some  analogy  in  principle,  for  if  a  party  will  give 
his  vote  in  a  manner  in  which  he  has  no  right  to 
give  it,  is  not  this  similar  to  voting  for  a  party,  who 
is  not  entitled  to  hold  the  office,  to  which  it  is 
sought  to  elect  him  ? 
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I  am  of  opinion  on  these  principles,  which  are       1843. 
supported  by  the  decision  of  Sir  W.  Wynne,  that  March  26th 
this  is  a  valid  legal  rate;  there  is  no  decision  at      vTTTt 
present  against  it,  with  the  exception  of  the  judg- 
ment I  am  now  reviewing.    The  judgment  of  the 
Queen's  Bench  may  have  gone  to  the  extent,  that 
it  is  an  illegal  rate,  but  the  Exchequer  Chamber 
has  stopped  short  of  affirming  this;   so  far  from 
repudiating  the   case  of  Gaudern  v.   Selby,   the 
Judges  of  the  latter  Court  seem  to  me  to  have 
affirmed  the  principle  of  it. 

Without  entering  into  the  questions  raised  in  the 
objections,  which  have  been  most  ably  urged,  and 
which  have  caused  me  much  anxiety  and  difficulty 
in  upholding  this  rate,  although  one  that  is 
perfectly  reconcileable  with  justice  and  equity,  as 
is  shewn  by  the  principles  arising  out  of  the 
questions  on  corporation  law ;  looking  to  all 
the  circumstances  of  the  case ;  to  the  reasonable 
nature  of  the  repairs  to  be  done ;  seeing  that  the 
measures  of  Interdict  and  Excommunication  are 
ineffectual ;  that  the  mode  of  proceeding  is  simple 
and  just ;  and  that  the  party  will  still  have  every 
opportunity,  which  under  any  state  of  circum- 
stances he  could  have,  of  objecting  to  the  rate,  it 
appears  to  me,  that  reason  and  principle  do  strongly 
support  the  authority  of  Gaudern  v.  Selby  f 
supported  as  I  think  that  case  is,  by  the  opinion  in 
the  Exchequer  Chamber.  As  to  the  case  of 
Thursfield  v.  Jones,  although,  after  the  observations 
made  on  this  case,  and  to  which  I  have  alluded,  I 
consider  it  as  no  authority  on  the  main  point,  it 
certainly  contains  an  expression  of  an  opinion,  that 
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1843.      in  the  matter  of  enforcing  the  repair  of  a  church, 
Mtrch26th.  the  churchwardens  are  the  parties   to  be  cited ; 
^JT       undoubtedly  it  is  so.     We  are  indebted  to  arch- 
j£I2h      deacon  Hale  for  a  publication  of  great  importance 
Ag.iHst      anti  value,    containing  very  many  precedents  of 
such  proceedings;  in  all  the   cases  the  church- 
wardens are  the  parties  cited,  they  are  the  parties 
liable  to  do  the  repairs,  they  are  called  on  to  certify 
the  doing  of  the  repairs ;  they  are  to  summon  the 
parishioners  to  meet,  and  make  a  rate ;  and  if,  when 
summoned,    the   parishioners    will   not    meet   or 
concur  in  making  a  rate,  the  churchwardens  may 
make  a  rate  of  themselves.      The  churchwardens 
are  the  parties  to  be  proceeded  against ;  if  they  are 
not  able  to  obtain  funds,  they  are  still  the  parties 
to  be  cited ;  on  a  presentment  of  the  state  of  a 
church  being  made,  the  churchwardens  are  to  shew 
cause  against  it,  they   are  the  persons  primarily 
liable,  and  they  must  excuse  themselves  as  they 
best  can.     In  many  instances  it  appears,  that  the 
churchwardens  have  been  assigned  to  do  certain 
acts,  and  to  certify  they  had  done  them ;  in  others, 
they  have  appeared  and  alleged  the  inability  of  the 
parishioners,  by   reason  of  poverty,  to  repair ;  in 
those    cases,  they   have   been   relieved  from    the 
present  effect  of  the  citations,    and   further  time 
given  them  to  make  the  repairs.     In  one  of  the 
cases  in  this  book,  it  appears,  among  other  things, 
that  a  commission  issued  against  the  churchwardens, 
— illegally  so,  undoubtedly.     In   another  case,  a 
monition    issued    to    the    churchwardens,    they 
returned  they  had  done  all  they  could  to  compel 
the  repairs,  but  that  the  parishioners  would  not  do 
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them.     In  one  case,  a  monition   issued,  and   no       1843. 
appearance   being   given,    it   was  held,  that  the    March  MthT 
necessity  of  the  repairs  was  thereby  admitted.  j^r 

Therefore,  without  entering  further  into  this  .*"* 
question,  it  does  appear  to  me,  that  both  law  and  ^*a™* 
justice  require,  that  I  should  reverse  the  judgment 
of  the  Court  below ;  my  opinion  is,  that  the  law  is 
as  stated  by  Sir  W.  Wynne,  and  according  to  my 
opinion  of  the  law  and  justice  of  the  case,  to  reject 
this  libel  would  be  to  do  that,  which  would  be 
contrary  to  law.  I  may  not  be  supported  in  this 
judgment,  a  prohibition  possibly  may  issue,  from 
the  Court  of  Queen's  Bench ;  possibly  if  that  be  so, 
the  result  may  be,  that  a  writ  of  error  may  be  sued 
out,  and  it  is  further  possible,  that  the  Court  of 
Error  may  think  that  that  is  not  law,  which  is  now 
stated  by  this  Court,  and  was  formerly  stated  by 
Sir  W.  Wynne  to  be  law.  All  this  may  be  the 
result  of  my  decision,  but  I  have  no  right  to 
anticipate  such  a  result,  but  that  the  distinction  will 
be  upheld,  when  I  find  that  the  Judges  of  the 
Exchequer  Chamber,  have  reserved  to  themselves 
the  power  of  forming  an  opinion  upon  this  very 
case,  if  ever  it  should  occur.  It  is  also  possible 
that  the  case  may  go  up  to  the  Judicial  Committee, 
a  distinct  branch  of  the  profession  ;  the  members  of 
that  Court  will  have  to  hear  the  case,  and  to 
consider  it  with  reference  to  the  conflicting 
judgments,  and  I  do  not  doubt  they  will  do  justice. 
If  this  case  goes  up  to  the  Judicial  Committee,  the 
whole  point  in  difference  will  be  settled ;  at  present 
all  that  is  decided  is,  that  churchwardens  cannot  by 
themselves,  make  a  rate  out  of  vestry,  at  a  sub- 
sequent time  after  a  rate  has  been  refused   by  a 
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1843.     |  majority  of  the  parishioners,  but  it  has  not  yet  beeft 

Muchtttb;  j  decided ,  that  they  cannot  make  a  rate  under  the 

ViLtfr       circumstances  in  which  this  rate  was  made,  where 

j«un       *he  majority  have  refused  to  make  any  rate  at  all. 

qJJEJJJ.      It    may    hereafter   be    a    question    whether    the 

Legislature  ought  not  to  take  some  steps  to  enforce 

the    repair    of   parish    churches.      I    think    the 

judgment   of  the  Court  below  is  erroneous,  and, 

therefore,  I  reverse  it,  retaining  the  cause,  and 

reserving  the  question  of  costs. 
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KEED   V.   EvERARD.  __!_ 

__  Juraarjr  11th. 

Addams  moved,  for  leave  to  re-examine  a  witness  An  intended 
under  the  following  circumstances.     The  witness,  a  bad  been  ex- 
solicitor,  had  retained  the  proctor  in  the  cause,  and  Jj^ted,  ordered 
considered  himself  responsible  for  costs ;  the  proctor  J^^tnmo. 
was  now  ready  to  release  the  witness;  publication  f^J^f1**1** 
had  not  passed. 

PhiUxmore  and  Haggard,  contrk. 

Sir  Herbert  Jbkner  Fust. 
The  present  application .  is  for  leave  to  have  re- 
produced, re-sworn,  and  re-examined,  a  witness  who 
has  been  already  examined,  and  who,  as  I  am  in- 
formed., is  an  important  witness  in  the  cause.  This 
person  is  a  solicitor,  and  he  has  retained  the  proctor 
in  the  cause,  and,  as  I  suppose  in  answer  to  an  in- 
terrogatory, has  admitted  that  he  considers  himself 
responsible  to  the  proctor  for  his  costs.  A  release  is 
now  tendered  to  the  party,  and  the  Court  is  moved 
to  permit  him  to  be  fe- examined,  and  I  see  no 
reason  for  supposing  that  this  measure  has  arisen 
from  a  disclosure  of  any  portion  of  the  evidence 
given  by  the  witness  in  the  cause,  save  as  to  his 
having  admitted  his  responsibility  for  costs.  I 
know  of  no  instance  where  such  a  motion  has  been 
refused,  when  made  before  publication ;  it  is  a  very 
different  thing  when  it  is  made  after  publication, 
and  the  reason  for  the  difference  is  self-evident ; 
when  once  the  evidence  is  published  and  known  to 
the  proctor,  or  to  the  parties,  it  would  be  very  in- 
vol.  in*  z 
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1843.      convenient  if  parties  could  add  to  the  evidence ;  but 
January  nth.  this  reason  does  not  apply  to  an  application  before 
KiTd       publication.    The  Court  is  disinclined  to  shut  out 
the  evidence  of  any  party,  more  especially  of  import- 
ant witnesses. 
Motion  granted. 


against 
Etbrabp. 


COURT  OF  PECULIARS. 


1843. 


January  11th. 

A  citation  "to 
appear  and 
answer  in  a 
cause  of  nullity 
of  marriage." 
Htld,  a  suffi- 
cient descrip- 
tion of  the  na- 
ture of  the  suit 
Protest  to  ap- 
pearing thereto 
overruled. 


Woolley  v.  Morgan,  falsely  calling  herself 
Woollby. 

In  this  case  a  citation  had  issued,  calling  on  Mary 
Ann  Morgan,  falsely  calling  herself  Woolley,  and 
the  wife  of  John  Woolley,  "  to  appear  personally  or 
by  proctor,  at  a  certain  place,  on  a  certain  day  and 
hour,  then  and  there  to  answer  to  the  said  John 
Woolley  m  a  cause  of  nullity  of  marriage" 

The  party  cited  appeared  under  protest. 


Addams  in  support  of  the  protest. 

A  sentence  must  be  conformable  to  the  citation, 
and  to  the  libel,  and  more  especially  to  the  citation. 
There  may  be  precedents  in  which  citations  have 
issued  in  a  similar  form  to  the  present,  but  there  is 
no  recorded  case  where  an  objection  to  such  a  cita- 
tion has  been  taken  by  protest ;  it  would  be  too  late 
to  take  such  an  objection  after  appearance.     A  party 
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is  entitled  to  know  the  particular  grounds  of  the      1843, 
offence  for  which  he  is  cited,  Wright  v.  Eltwood.  (a)  J-nu«y  nth. 

WOOLLST 

The  Queen* s  Advocate  and  Robinson  contra.  mSu^. 

A  citation  must  contain  the  name  of  the  Judge, 
of  the  plaintiff,  of  the  defendant,  the  cause  of  suit, 
the  time,  and  the  place  of  appearance.  The  object 
of  the  citation  is  to  procure  the  attendance  of  the 
party  cited  in  this  Court ;  it  is  analogous  to  the  writ 
of  the  Common  Law  and  the  subpoena  in  Chancery. 
A  party  may  be  compelled  to  answer  to  matter  not 
contained  in  the  citation,  Barrett  v.  Barrett  (b) 
A  citation  in  a  suit  for  subtraction  of  tithes  never 
specifies  whether  the  particular  subtraction  is  of 
corn  or  of  hay ;  so,  in  causes  of  perturbation  of 
seat,  the  particular  acts  of  perturbation  are  never  set 
out ;  in  a  suit  for  dilapidations  the  citation  does  not 
mention  whether  the  dilapidations  exist  in  the  par* 
sonage  house  or  in  the  out-buildings.  In  a  suit  for 
defamation,  a  party  is  cited  "  to  appear  in  a  certain 
cause  of  defamation  or  slander ;"  this  last  is  a  strong 
instance,  because  this  Court  has  not  exclusive  cog* 
nizance  of  defamatory  words,  whereas  it  has  in 
causes  of  marriage.  In  the  cases  of  Ending  v. 
Smith,  (c)  and  Cope  v.  Burt,  (d)  the  citations  were 
in  the  same  form  as  in  the  present  case.  Wright  v. 
JEllwood9  (e)  only  shews  that  a  party  may  in  a  cita- 
tion elect  to  bind  himself  as  to  the  explicit  grounds 
of  his  charge. 

Addams  in  reply.     In  neither  of  the  two  cases 
mentioned  did  the  parties  cited  appear  under  pro* 

(a)  1  Curt.  49.  (&)  1  Hagg.  22.  (c)  2  Cons.  371. 

(4)  1  Cons.  434.  (*)  1  Curt.  49* 

z  2 
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against 
Moboan. 


1843.      test.    There  is  no  analogy  between  a  citation  and 

January; ith.  the  Common  Law  writ  or  Chancery  subpoena ;  this 

wwiy    *8  a  Court  of  very  limited  jurisdiction,  and  a  citation 

must  shew  that  the  Court  is  not  about  to  transgress  it. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

A  citation  ought  to  contain  the  grounds  for  which, 
and  the  matter  to  which,  the  party  is  called  to 
answer ;  but  when  nullity  of  marriage  is  stated  as 
the  causa  ob  quam,  this  Court  having  general  juris- 
diction over  all  grounds  of  nullity  of  marriage,  and 
there  being  no  inveterate  practice  the  other  way,—* 
indeed,  examples  to  the  contrary  are  shewn, — I 
think  that  this  citation  is  sufficient.  I  see  no  incon- 
venience which  can  result  from  the  party  being 
compelled  to  appear  to  this  citation.  The  ease  of 
Wright  v.  Ellwood  in  no  way  militates  against 
this ;  there  the  party  had  elected  by  the  terms  of  the 
citation  to  confine  the  causes  of  nullity  to  certain 
particular  grounds.  It  may  perhaps  be  convenient, 
in  many  instances,  to  set  forth  the  particular  grounds 
of  nullity  on  which  the  libel  is  to  be  founded  ;  but 
I  do  not  think  that  it  is  absolutely  requisite  to  do 
so.  In  this  case  I  must  assume  that  the  party  cited 
has  a  sufficient  knowledge  of  the  cause  for  which 
she  is  cited  to  appear, 

I  think  the  instances  cited  at  the  bar,  and  parti- 
cularly the  case  of  a  citation  in  a  cause  of  defamation, 
bear  out  this  view  of  the  case. 

Overrule  the  protest,  and  assign  the  party  to 
appear  absolutely* 
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Stone  v.  Stone.  1843- 

_  January  18U*. 

This  was  a  question  as  to  the  allotment  of  alimony  i«  aUottiog 

m.  •  ajnpony  Bill- 

pendente  lite.     The  allegation  of  faculties  was  ob-  ***«««•  the 

•      .    j  A     •  wersionaty 

jeCted  tO  by  interest  of  the 

husband  may 
be  pleaded. 

Addams  and  Jenner,  and  supported  by  the  Queen's  ^^^ 
Advocate  and  Bayford. 

Judgment. 
Dr.  Lushinoton. 
The  whole  of  the  objections  to  this  allegation  of 
faculties  are  concentrated  in  the  objection  to  the 
article,  which  pleads  the  presumptive  interest  of  the 
husband.  The  general  principle,  regulating  such 
allegations,  is  this,  the  wife  is  at  liberty  to  plead  the 
income  of  the  husband,  and  the  sources  from  whence 
it  is  derived ;  with  regard  to  his  reversionary  pro- 
perty,— and  by  the  word  reversionary  I  mean  such 
property  as  the  husband  is  entitled  to  for  a  vested 
interest  expectant  on  the  death  of  some  person,  or 
on  the  happening  of  some  other  contingency, — it  is 
both  usual  and  proper  that  such  property  should  be 
stated.  I  think  that  with  regard  to  permanent 
alimony  the  Court  would  make  a  different  allotment 
in  a  case  where  the  income  of  the  husband  was 
derived  from  his  sole  personal  labour  or  exertions, 
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1843.       from  what  it  would  do  when  he  had  moreover  a 

January  i8th.  large  reversionary  property  in  expectancy.     There- 

£^       fore,  it  does  not  appear  to  me,  that  there  is  any 

s5o»       objection  to  pleading   the  husband's  reversionary 

property.     The  article,  however,  pleads  what  is  the 

amount  of  the  property  of  the  father  of  the  husband, 

without  discriminating  between  what  is  reversionary 

interest,  and  what  a  mere  presumptive  expectancy 

in  the  husband.     A  case  may  possibly  arise  in  which, 

under  very  peculiar  circumstances,  the  Court  would 

allow  the  property  of  the  husband's  father  to  be 

stated  ;  this,  however,  is  not  such  a  case. 

I  think  this  allegation  must  be  reformed,  by 
pleading  that  G.  S.,  the  party  in  the  cause,  is  en- 
titled —  by  this  I  mean  legally  and  absolutely 
entitled,  not  in  mere  expectancy — to  freeholds, 
leaseholds,  and  copyholds,  of  such  and  such  a 
value. 

I  see  no  objection  to  such  pleading,  it  will  exclude 
all  question  as  to  mere  expectancies,  and  allay  all 
fear  as  to  the  father  of  G.  S.  being  led  to  make  a 
disposition  of  his  property  so  as  to  defeat  any  rea- 
sonable expectation  which  his  son  may  have  from 
his  bounty. 
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Williams  v.  George  and  Nunn.  1843. 


_  January  20th. 

This  was  an  appeal,  from  a  decree  of  the  Con-  The  executor 
sistorial  Episcopal  Court  of  Saint  David's,  Carmar-  parishioner 
then ;  the  facts  of  the  case  are  as  follows :—  SITm^ 

In  the  year  1835,  the  parish  church  of  Minever,  f^l^ou 
in  the  county  of  Pembroke,  being  in  a  dilapidated  church-rate 

•  iiii  •  i  •  •  due  from  his 

state,  it  was  resolved,  by  the  parishioners  m  vestry  testator. 
assembled,  that  the  church  should  be  taken  down  court^a^der 
and   rebuilt;    and   that,   to  defray   the   expenses  «CSrfj» 
thereof,  a  rate  of  five  shillings  in  the  pound,  on  Jjj'j^f  cm\ 
the  annual  value  of  the  rateable  property  in  the  !y  procedure 

•  i         i        iii  i  m        i  •  m       ¥   i        of  an  inferior 

parish,  should  be  made.  To  this  rate  Mr.  John  Court;  (•;*) 
Moy,  a  parishioner,  was  assessed  in  the  sum  of  61 L;  anamination 
this  sum  he  refused  or  neglected  to  pay.  Mr.  Moy  ?l^££t£™ 
died  in  the  month  of  February,  1837  :  at  the  time  ditionai  articles, 

J1  m  in  supply  of 

of  his  death  no  proceedings  had  been  instituted  to  requisite  arer- 

/»  i.i  .  <•    i  i*i     nients  omitted 

recover  from  him  the  proportion  of  the  rate  at  which  in  a  libel  gi< 
he  had  been  assessed.  Mr.  Moy,  by  will,  appointed  court* ,De 
Mr.  Williams,  (the  appellant  in  this  case,)  and  a 
Mr.  Lewis,  his  executors ;  Mr.  Williams  proved  the 
will  in  the  year  1837.  In  the  mopth  of  March, 
1841,  a  citation  was  served  on  Mr.  Williams,  as 
the  sole  acting  executor  of  Mr.  Moy,  calling  on  him 
to  appear  in  the  Diocesan  Court  to  answer  to 
William  George  and  James  Nunn,  the  then  church- 
wardens of  the  parish  of  Minever,  in  a  cause  of 


iven 
lerior 
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1843»  subtraction  of  church-rate.  Mr.  Williams  having 
January  20m.  appeared  to  this  citation,  a  libel  was  given  in ; 
Williams  whereupon  the  proctor  for  Mr.  Williams  applied  to 
eta™*  the  Court,  to  suspend  all  proceedings  until  a  pro- 
j™^  hibition  could  be  moved  for ;  the  application  was 
refused,  and  the  libel  admitted.  In  September, 
1841,  four  witnesses  were  produced  on  the  libel, 
three  of  whom  were  sworn  and  examined,  and  were 
cross-examined  on  behalf  of  the  defendant.  The 
defendant  gave  in  no  allegation ;  on  his  behalf,  how- 
ever, two  witnesses  were  produced  and  examined, 
and  one  of  them  was  cross-examined.  On  the  14th 
of  October,  1841,  the  Judge  pronounced  the  con- 
tents of  the  libel  to  be  fully  proved,  and  condemned 
the  defendant  in  the  sum  of  61/.,  and  the  costs. 

FrQm  this  decree  an  appeal  was  prosecuted  to 
this  Court.  On  the  process  being  transmitted,  no 
depositions  were  found  annexed,  and  on  inquiry, 
the  fact  of  the  witnesses  having  been  examined 
and  cross-examined  vivd  voce  in  the  Court  below 
was  shewn. 

A  motion  was  now  made  to  this  Court,  by  the 
proctor  for  the  respondent  JamesNunn,  to  permit  evi- 
dence to  be  taken  on  the  libel ;  the  Court  refused  to 
accede  to  this  request  by  way  of  motion ;  whereupon 
the  proctor  prayed  to  be  heard  in  the  matter  on  his 
petition,  which  the  Court  was  pleased  to  allow  of. 
An  act  on  petition  was  given  in,  praying,  that  wit- 
nesses might  be  examined  on  the  libel,  and,  if 
necessary,  cross-examined. 

William  George,  one  of  the  plaintiffs  in  the  Court 
below,  had  ceased  to  be  churchwarden  in  April, 
1841,  and  he  then  sent  a  notice  to  the  proctor  em- 
ployed for  himself  and  Mr.  Nunn  to  the  following 
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effect : — "  Take  notice  that  John  Thomas  is  made       1843. 


The  grounds  of  the  appeal  were  as  follows : — 
That  the  citation,  in  the  Court  below  was  issued 
against  the  appellant  Mr.  Williams,  only,  and  not 
against  him  and  Mr.  Lewis,  they  both  being  named 
as  executors  in  the  will  of  Mr.  Moy : — "  That,  on  the 
face  of  the  rate  it  does  not  appear,  neither  is  it 
proved,  that  any  license  or  faculty  for  pulling  down 
the  parish  church  of  Minever  was  obtained  at  the 
time  when  the  rate  was  made ;  that,  by  the  exhibit 
annexed  to  the  libel,  (a  copy  of  the  minutes  of  the 
vestry  at  which  the  rate  sued  for  was  made,)  it  is 
recited,  that  a  rate  of  five  shillings  in  the  pound, 
upon  the  annual  value  of  all  the  rateable  property 
within  the  parish,  was  made  upon  all  the  parish- 
ioners, towards  removing  and  rebuilding  the  parish 
church,  by  virtue  of  the  40th  section  of  the  59 
Geo.  3,  c.  134 ;  and  that,  it  does  not  appear  that 
the  consent  of  the  ordinary,  or  of  the  patron,  or  of 
the  incumbent,  or  of  the  lay  impropriator,  has  been 


Gi 


Nun*. 


churchwarden  in  my  stead,  and  you  are  requested  >  januaiy  aoth. 
to  get  his  name  put  instead  of  mine." — The  pro-     wI^Ims 
ceedings  in  the  cause  had  been  continued  to  be 
prosecuted  in  the  joint  names  of  Messrs.  Nunn  and 
George.     Mr.  George    refused  to  appear  to  the 
citation  on  the  appeal ;  this  Court,  on  motion,  de- 
cided, that  he  was  properly  made  a  party  respondent,  ^ 
and  directed  that  he  should  be  admonished  to  ap- 
pear :  this  having  been  done,  and  Mr.  George  not 
having  appeared,  the  Court  pronounced  him  in 
contempt,  and  directed  his  contempt  to  be  signified. 
Mr.  George  then  appeared,  and  having  purged  his 
contempt,   gave  a  negative  issue  to  the  libel  of 
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IS*3*       obtained   for  such    purpose: — That,   by  the  25th 


Nuv». 


January  30th.  section  of  the  same  act, .  no  rate,  for  the  purpose  of 
Williams  building  or  enlarging  any  church,  shall  exceed  one 
cIjdrob  shilling  in  the  pound  in  any  one  year,  or  the  amount 
of  five  shillings  in  the  pound  in  the  whole,  upon  the 
annual  value  of  the  property  in  any  parish." 

Addams,  in  support  of  the  petition,  of  the  re- 
spondent Nunn. 

Every  Court  possesses  the  power  of  regulating 
its  own  practice;  this  is  a  privilege  inherent  to 
every  Court.  It  appears,  that  the  Diocesan  Court 
of  St  David's  takes  evidence  viva  voce^  a  mode 
generally  considered  preferable  to  taking  depositions 
in  writing :  such  is  not  the  practice  of  this  Court, 
but,  inasmuch  as  an  appeal  lies  to  this  Court  from 
the  Court  of  St  David's,  and  this  Court  will  not 
examine  the  witnesses  vivd  voce,  it  must  order  them 
to  be  examined  according  to  its  own  form. .  The 
Court  of  St.  David's  was  not  bound  to  conform  its 
practice  to  that  of  this  Court,  merely  because  an 
appeal  may  be  had  to  this  Court,  no  inferior  tri- 
bunal is  bound  to  contemplate  an  appeal  from  its 
sentence.  The  appellant  has  himself  committed 
the  irregularity  of  which  he  now  complains. 

With  respect  to  the  objections  to  this  rate,  they 
are  of  a  nature  which  can  only  be  taken  advantage 
of  by  way  of  plea,  and  the  appellant  has  not  given 
in  any  plea. 

The  appeal  proceeds  partly  on  a  mistaken  con- 
struction of  the  25th  section  of  the  act;  the  words 
"  not  exceeding  the  amount  of  one  shilling  in  the 
pound  in  any  one  year,  or  the  amount  of  five 
shillings  in  the. pound  in  the  whole," — mean,  that 
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if  the  whole  sum  does  not  exceed  five  shillings  it       l8*3* 


may  be  raised  in  one  year ;  but  if  it  exceeds  five   January  20th. 
shillings,  then  it  must  not  be  raised  all  in  one  year,     Williams 
but  by  instalments  of  one  shilling  in  each  year, 
until  the  whole  is  raised. 


against 

Oborok 

and 

NUKN. 


Phillimore,  R.,  for  the  respondent  George. 

Robinson  and  Jenner  for  the  appellant.  An  ap- 
peal is  a  matter  of  right,  and  a  party  seeking  for  a 
sentence  in  an  inferior  Court  must  take  care  to 
obtain  it  in  such  a  form  that  he  can  abide  by  it  in 
a  Court  of  appeal.  The  proceedings  in  this  case 
are  not  simply  irregular,  but  erroneous;  irre- 
gularity may  be  cured  in  a  Court  of  appeal,  error 
cannot,  Levi  v.  Ward  (a).  It  has  been  held,  by 
the  Judge  of  the  Consistory  Court,  that  a  church- 
rate  is  a  personal  obligation,  if  so,  actio  personalis, 
mortiur  cum  persond ;  if  otherwise,  it  be  a  debt,  the 
executor  cannot  be  sued  for  a  debt  in  this  Court, 
Williams  on  Executors  (6).  The  requisites  of  the 
Church  Building  Act  are  not  pleaded  to  have  been 
complied  with ;  it  was  the  duty  of  the  parties,  who 
sought  to  recover  the  rate,  to  shew  that  the  act  had 
been  complied  with.     Blunt  v.  Harwood  (c). 

Sir  Herbert  Jenner  Fust. 
This  is  an  appeal  from  the*  Consistory  and  Epis- 
copal Court  of  the  Diocese  of  St.  David,  and  the 
proceedings,  certainly,  do  not  afford  a  very  favour- 
able specimen  of  the  practice  in  that  Court:  I 
never,  in  the  whole  course  of  my  experience,  saw  a 


(«)  1  Sim.  &  Stu.  334. 


(6)  p.  1230; 


(c)  1  Curt.  649. 
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1843.      case  in  which  such  great  irregularities  have  been 

January  20th.  Committed. 

wnlilau  The  proceedings  commenced  by  a  citation,  for 
Qmmr  subtraction  of  church-rate,  issuing  in  April,  1841, 
^nd  and  calling  on  Mr.  Williams,  as  the  sole  acting 
executor  of  John  Moy,'  late  a  parishioner  of  the 
parish  of  Minever,  in  the  diocese  of  St.  David,  to 
appear  and  answer  to  the  suit:  the  party  cited 
having  appeared,  a  libel  was  given  in.  The  sum 
sued  for  is  61/.,  for  one  rate  only;  this  certainly 
does  seem  a  very  large  rate  to  be  sued  for  as  the 
contribution  of  one  individual  parishioner  for  the 
ordinary  repairs  of  the  parish  church;  but,  on 
looking  to  the  libel,  it  appears,  that  the  rate  was 
not  for  Repairing,  but  for  pulling  down  and  re* 
building  the  parish  church ;  the  rate  is  annexed  to 
the  libel,  it  is  in  this  form :  "  Be  it  remembered 
that  we  the  churchwardens  and  other  parishioners 
of  the  parish  of,  &c,  do  hereby,  at  our  vestry  meet- 
ing, duly  convened  in  pursuance  of  a  notice,  and  of 
several  acts  of  Parliament,  and  more  especially  of 
an  act  of  the  59  Geo.  3,  c.  134,  ss.  23-40,  for  build- 
ing and  enlarging  churches,  wholly  or  in  part  by 
means  of  rates,  tax  and  rate  the  parishioners  of  this 
parish  at  five  shillings  in  the  pound  upon  the  an- 
nual value  of  the  rateable  property  within  the 
parish,  the  same  being  for  and  towards  the  removal 
and  rebuilding  of  the 'parish  church." 

Therefore  this  is  no  common  church-rate,  and 
although  the  sum  sued  for  is  large,  when  considered 
as  the  share  of  one  parishioner  of  a  rate  for  repair- 
ing the  church,  it  probably  is  not  so,  when  made  for 
the  purpose  of  removing  and  rebuilding  the  church. 

It  appears  by  the  libel,  as  given  in  the  Court 
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below,  and  by  the  tenor  of  the  sentence,  which  was      1848. 
pronounced  so  long  ago  as  October,  1841,  that  the  January  aoth. 
rate  in  question  was  m^de  in  1835  :  this  is  a  most     WhZmmi 
startling  fact  at  the  very  outset  of  the  proceedings.       Swai 

It  has  been  objected,  to  entertaining  this  appeal,       N^ 
that  the  proceedings  are  not  simply  irregular,  but 
erroneous,  and  it  is  said  that,  although  this  Court 
would  be  anxious  to  prevent  a  failure  of  justice, 
from  mere  irregularities  in  an  inferior  Court,  yet, 
that  where  the  whole  proceeding  has   been  of  so 
erroneous  a  character,  as  in  this  case,  the  Court 
would  not  be  inclined,  even  if  able  to  do  so,  to  ex- 
tend any  indulgence  to  the  respondents.     Now,  if 
the  circumstances  of  this  case  shall  be  found  to  be 
such  as  to  induce  the  Court  to  extend  any  in- 
dulgence,    I    think  the  fact,  that  the  evidence 
was  not  taken  in  writing,  would  not  prevent  this 
Court  from  taking  those  steps,  which  it  has  done 
in  other  cases;    namely*  such  steps  as  will  pre- 
vent the  real  justice  of  the  case  from  being  defeated } 
it  is  necessary,  therefore,  to  consider  what  has  been 
asserted  on  behalf  of  the  appellant,  the  executor  of 
the  party  on  whom  the  rate  was  assessed.    It  must 
be  remembered,  that  the  appellant  has  concurred 
in  the  irregularity  in  the  Court  below  in  regard  to 
the  mode  of  taking  the  evidence.     Is  there  then  any 
necessity  for  this  Court  permitting  witnesses  to  be 
examined  in  support  of  the  original  libel?    Primd 
facie,  there  is  no  reason  why  this  Court  should  be- 
come auxiliary  to  the  respondents,  or  should  be 
anxious  to  assist  in  extricating  them  from  the  errors 
of  the  Court  below. 

Now  this  rate  was  made  in  the  year  1835 ;  Mr. 
Moy  was  then  living,   and  was  a  parishioner  of 
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1843.  Minever,  he  did  not  die  until  1837,  and,  although 
January  20th.  it  is  stated,  that  demands  were  made  for  this  rate, 
and  that  he  refused  to  pay,#yet,  inasmuch  as  he  died 
in  1837,  and  his  will  was  proved  in  the  same  year 
by  the  appellant,  and  no  demand  was  made  against 
the  appellant,  as  the  executor,  until  1841; — very 
nearly  six  years  after  the  rate  was  made,  and  quite 
four  years  after  the  death  of  the  party,  against  whose 
executor  these  proceedings  are  instituted,  the  Court 
has  wished  to  have  heard  some  explanation  why  the 
churchwardens  were  so  negligent  in  collecting  this 
rate,  and  why  these  proceedings  were  adopted,  not 
against  the  party  assessed,  but  against  his  executor, 
and  that  too  after  this  lapse  of  time. 

When  I  look  to  the  facta  of  the  case,  I  find  that 
this  is  a  rate  assessed  upon  a  parishioner,  no  longer 
living,  and  that  his  executor  is  the  party  called  on 
to  pay  it.  I  should  .have  much  liked  to  have  had 
some  case,  or  some  principle  produced,  showing 
that  a  churchwarden  can,  in  these  Courts,  sue  an 
executor  for  a  rate  due  from  his  testator.  The  pre- 
sent Judge  of  the  Consistory  Court  has  held,  that 
the  obligation  to  pay  a  church-rate  is  a  personal 
obligation  ;  but  supposing  it  to  be  a  debt,  clearly  it 
is  not  recoverable  in  this  Court ;  it  must  be  sued 
for  in  some  other  Court.  The  executor  was  not 
personally  assessed  to  this  rate ;  he  was  not  even  a 
parishioner  of  Minever  at  the  time  ;  there  could  be 
no  proceeding  against  him  personally.  This  Court 
has  no  jurisdiction,  at  least  as  far  as  I  am  aware  of, 
to  enforce,  as  against  the  executors  of  a  parishioner, 
the  payment  of  a  church-rate, — even  admitting  that 
the  parishioner,  if  living,  might  have«been  liable  to 
be  called  on  for  payment  of  such  rate  ;  and,  more 
especially,  if  that  parishioner  was  never,  when  living, 
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cited  in  respect  of  such  rate  in  the  Ecclesiastical  j     *8*3. 


Williams 
again** 
Gbobob 

and 
Numv. 


Court.    I  know  of  no  principle  which  can  authorize  j  Januaiy  20th. 
such  a  proceeding  against  the  executor. 

There  is  another  ground  of  objection, — namely, 
that  the  executor  has  no  assets, — plene  administravit. 
1  am  aware  that  this  is  rather  going  into  the  merits 
of  the  principal  cause,  but,  then  the  present  applica- 
tion prays  a  special  indulgence,  and  although  I 
think,  that  in  furtherance  of  justice,  the  Court 
might  grant  such  indulgence,  it  would  do  so  only 
on  the  terms  that  there  should  be  no  controversy  on 
the  real  merits. 

What  are  the  circumstances  of  this  case  ? — this  is 
not  a  rate  for  repairing,  but  for  removing  and  re- 
building a  church ;  the  sum  assessed  on  this  parish- 
ioner being  no  less  than  61/.  The  question  must  be 
considered  whether  this  is  a  rate  properly  made. 
The  59  Geo.  3,  c.  134,  noticed  in  the  rate  itself,  re- 
quires, that  before  any  such  rate  be  sued  for,  certain 
requisites  and  consents  should  be  obtained,  to  wit, 
those  of  the  patron,  of  the  ordinary,  and  of  the  in- 
cumbent ;  but  not  a  single  syllable  on  this  point  is 
mentioned  in  the  libel:  it  is  simply  pleaded,  that 
the  rate  was  legally  made ;  however  the  question 
still  is,  whether,  though  not  so  pleaded,  these  con- 
sents can  be  proved.  If  I  saw  any  hopp  of  further 
information  being  furnished,  I  might  have  per- 
mitted an  amendment  of  this  libel,  with  a  view  to 
evidence  being  taken  on  this  point ;  but  the  material 
question  would  remain,  whether,  under  this  Act  of 
Parliament,  this  rate  of  5*.  in  the  pound  is  a  legal 
and  valid  rate.  It  has  been  said,  that  additional 
articles  may  be  given  in ;  but  I  am  not  inclined  to 
grant  any  special  indulgence  in  this  case,  because  I 
am  of  opinion  that  in  this  libel  there  is  no  sufficient 
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***&  ground  for  such  indulgence.  Looking  to  the  amount 
January  aotn.  0f  this  rate ;  to  the  fact  that  the  person  proceeded 
against  is  simply  the  executor  of  the  party  assessed ; 
to  the  delay  ;  and  to  the  manner  in  which  the  suit 
was  conducted  in  the  Court  below,  I  am  of  opinion 
that  I  should  not  be  acting  in  the  furtherance  of 
justice,  if  I  permitted  the  parties  to  examine  wit- 
nesses mod  voce.  I  therefore  reject  the  prayer  of 
this  petition. 

I  reserve  the  question  of  costs  until  the  principal 
question  comes  on. 

At  the  request  of  the  counsel  for  all  parties,  the 
Court  proceeded  to  conclude  the  cause,  and  assign 
it  for  sentence ;  and,  having  done  so,  pronounced 
for  the  appeal,  reversed  the  sentence  of  the  Court 
below,  gave  the  appellant  costs  of  the  appeal,  but 
made  no  order  as  to  the  costs  of  the  Court  below. 


1843. 


January  27th. 

Appeal,  in  a 
matter  of 
church-rate— 
Htld,  Rate 
properly  made 
on  inhabitant! 
of  district 
pariah  in  res- 
pect of  district 
church. 
Churchwar- 
dens declared 
to  have  been 
duly  elected. 
Sufficient  no- 
tice of  making 
a  rate.    Con- 
struction of 
local,  and 
public  Church 
building  Acts. 


Nunn  against  Varty  and  Mopsby* 

[See  this  case  reported  ante,  Vol.  11.,  877.]  The 
defendant  appealed  from  the  decision  of  the  Con- 
sistory Court 

Bayford  for  the  appellant. 

Addams  for  the  respondents. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
This  is  an  appeal  from  the  Consistory  Court  of 
London,  in  a  cause  of  subtraction  of  church-rate ; 
promoted  in  that  Court  by  n Messrs,  Varty  and 
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against 

Vartt 

and 

MOMSY. 


Mopsey,  as  the  churchwardens  of  the  parish  of  St.  1843. 
John's,  Hackney,  in  the  county  of  Middlesex,  January  27th. 
against  Mr.  Nunn,  an  inhabitant  and  parishioner 
of  that  parish.  The  usual  proceedings  were  had 
in  that  Court;  the  citation  being  returned,  an 
appearance  was  given  by  the  party  cited,  and  the 
libel,  which  is  very  much  in  the  usual  form,  was 
given  in  and  admitted  without  opposition.  The 
answers  of  Mr.  Nunn  were  given  to  that  libel,  and 
witnesses  were  examined  upon  it.  Publication  was 
prayed  on  the  part  of  the  churchwardens,  and  an 
allegation  was  then  asserted  by  the  proctor  for  the 
party  cited.  That  allegation  was  afterwards  brought 
in,  and  its  admissibility  debated  before  the  Chan- 
cellor of  London,  who  was  of  opinion  that  it  was 
not  entitled  to  be  admitted ;  inasmuch,  as  if  all  the 
facts  pleaded  were  proved,  it  would  not,  in  his 
opinion,  be  a  valid  defence  against  the  demand 
which  had  been  made  upon  Mr.  Nunn :  it  is  on 
the  rejection  of  that  allegation  that  the  present 
appeal  is  brought. 

The  appeal  has  been  proceeded  upon  here  in  the 
usual  form ;  and  it  is  now  for  this  Court,  having 
heard  arguments  at  great  length,  to  decide  whether 
the  Judge  of  the  Court  below  did  right  in  rejecting 
that  allegation,  or  whether  he  ought  to  have  ad- 
mitted it. 

Now  the  allegation  consists  of  twelve  articles, 
besides  the  usual  concluding  article.  It  sets  forth 
a  variety  of  objections  to  the  validity  of  the  rate 
which  is  sued  upon.  That  rate  bears  date  the 
23rd  of  July,  1840;  the  amount  at  which  Mr. 
Nunn  has  been  assessed,  and  which  is  sought  to  be 
recovered  in   this  suit,  is  3a.  4c/.,  the  rate  being 

VOL.  III.  a  a 


354  CASES    DETERMINED   IN   THE 

1843.      made  at  2d.  in  the  pound,  for  premises  in  his 
January  27th.  occupation  rated  at  20Z.  a  year.     It  is  not  there- 
in      fore  the  amount  which  is  in  question  between  these 
a^awtt      parties,  that  renders  this  case  of  importance  or  of 
""*        difficulty ;  but  it  is  the  principle  on  which  the  rate 
has  been  made. 

Now  the  objections  which  are  set  forth  in  this 
allegation,  may  be  classed  under  six  heads.  I 
think  they  were  so  classed  by  the  learned  Judge 
in  the  Court  below;  and,  in  point  of  fact,  that 
classification  arises  out  of  the  allegation  itself. 
But  in  order  to  consider  what  weight  is  due  to 
each  of  these  objections,  and  to  see  how  far  each 
constituted  a  defence  to  the  suit,  it  will  be  neces- 
sary, and  perhaps  convenient,  to  state  briefly  the 
history  of  this  parish. 

It  appears  that  in  the  year  1763,  which  is  the 
first  date  referred  to  in  the  allegation,  because  as  it 
is  stated,  at  that  time  there  were  certain  fees  which 
were  paid,  and  had  been  paid  up  to  that  time,  for 
the  old  burial  ground  of  the  churchyard  belonging 
to  the  parish,  and  which  were  afterwards  claimed 
for  the  new  burial  ground ;  the  important  point  in 
regard  to  1763,  is,  in  order  to  the  consideration 
whether  the  same  fees  which  were  then  paid  are 
now  payable,  and  ought  to  be  paid  for  the  present 
churchyard.  In  1763,  it  was  found  necessary,  in 
consequence  of  the  increase  of  the  population  of 
the  parish,  to  enlarge  the  churchyard;  and  for 
that  purpose  a  piece  of  copyhold  land  was  pur- 
chased, and  paid  for  out  of  certain  monies  which 
formed  a  part  of  what  was  called  the  unappropriated 
fund ;  which  fund  is  explained  in  the  first  article 
of  the  allegation  to  have  been  created  by  means  of 
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fines  imposed  on   persons  in  lieu  of  compelling      1843, 
them  to  serve,  and  as  an  excuse  for  not  serving  January  27th. 
certain  parish  offices.  Nuh» 

The  ground  having  been  consecrated,  was  from  yTm 
that  time  used  as  the  burial  ground  of  the  parish.  jvwy. 
The  old  churehyard  was  scarcely  resorted  to  for 
the  purpose  of  burial ;  and,  according  to  the  reso- 
lution of  the  vestry,  which  is  annexed  to  this  alle- 
gation, never,  except  with  the  leave  of  the  church- 
wardens, or  under  particular  circumstances.  For 
all  the  interments  in  that  ground, — that  is,  in  the 
old  burial  ground,  and  in  this  new  burial  ground 
— it  is  asserted  that  the  churchwardens  of  the 
parish  were  accustomed  to  receive  certain  dues  for 
the  use  of  the  ground,  and  also  for  the  tolling  of 
the  bell  at  funerals. 

Now  in  this  state  the  parish  continued  until 
1790.  The  old  church  had  then  become  in  a 
state  of  great  dilapidation,  it  was  too  small  for  the 
increasing  population  of  the  parish,  and  the  accom- 
modation of  the  parishioners;  it  was  therefore 
thought  expedient  that  a  new  church  should  be 
built,  and  an  additional  cemetery  or  burial  ground 
should  be  procured;  and,  in  order  to  facilitate 
those  objects,  an  Act  of  Parliament  was  passed, 
the  30th  of  George  the  Third,  chapter  71,  by 
which  trustees  were  appointed  for  the  purposes  of 
the  act ;  and  that  act  contained  a  variety  of  pro- 
visions, to  which  it  will  be  necessary  for  the  Court 
hereafter  more  particularly  to  refer.  At  present, 
it  will  be  sufficient  merely  to  state,  that  the  effect 
of  that  act  was  to  vest  the  church  and  churchyard 
in  trustees,  during  the  continuance  of  certain  an- 
nuities ;  in  fact,  until  the  incumbrances  created  by 
a  a  2 
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18*3.      the  new  churchyard  and  burial  ground,  and  so 
January  27th.  forth,  had  been  cleared. 

Nunn  Now,  in  the  first  instance,  the  act  limited  the 

vl"™'  expenditure  to  12,500/. ;  but  it  was  afterwards 
Momky.  extended  by  two  other  acts,  namely,  the  35th  of 
George  the  Third,  chapter  70,  and  the  43rd  of 
George  the  Third,  chapter  143,  to  12,500/.  more, 
or  to  a  considerable  sum,  and  the  whole  expense 
was  about  25,000/.  It  was  also  provided  by  the 
act  of  1790,  that  after  the  annuities  ceased ;  that 
is,  after  the  incumbrances  had  been  all  cleared  off, 
and  it  was  no  longer  necessary  to  make  rates,  that 
the  fee  simple  of  the  church  and  churchyard,  and 
pews,  should  be  vested  in  the  vicar  and  the  church- 
wardens, in  trust,  for  the  inhabitants  of  the  parish. 
Power  was  also  given  to  the  trustees,  when  the  new 
church  was  completed  and  consecrated,  to  cause 
the  old  church  to  be  taken  down  (except  the 
chancel),  and  to  sell  the  materials ;  and  the  monies 
arising  from  such  sale  were  to  be  applied  to  the 
purposes  of  the  act. 

The  churchwardens  were  also  authorized  to  re- 
ceive the  same  dues  which  they  had  been  accus- 
tomed to  receive  for  funerals  in  the  original 
churchyard,  and  for  tolling  the  bell  at  funerals, 
and  to  apply  those  dues  in  aid  of  the  church-rate 
of  the  parish.  It  does  not  appear  at  what  time 
this  new  church  was  consecrated  (a).  According 
to  the  first  act,  of  1790,  all  this  was  to  be  com- 
pleted in  three  years;  in  1794,  and  in  1803,  it 
should  seem  the  church  had  not  been  completely 
fitted  up,  or  at  least  the  expense  had  not  been  de- 
fa)  In  1798. 
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raising  of  certain  other  sums,  the  whole  amounting  January  27th. 
to  25,000/.  It  is  not  very  material  to  inquire  into  n^Tn 
the  fact,  because  the  church  had  been  consecrated 
long  before  the  rate  now  in  question  was  made; 
but,  as  part  of  the  history  of  the  church,  it  would 
have  been  perhaps  satisfactory  to  the  Court,  to  have 
known  at  what  particular  period  it  was  that  this 
church  became  vested  in  the  trustees  after  the  con- 
secration of  it  for  the  use  of  the  parishioners.  It 
is  not  however  very  material  to  the  inquiry. 

Now  it  seems  that  the  trusts  created  by  these 
acts  are  not  yet  entirely  executed ;  for  it  is  pleaded 
that  rates  to  the  amount  of  700/.,  are  still  raised 
by  the  trustees  for  the  purposes  of  the  acts ;  that 
is,  for  the  purpose  of  the  acts  1790,  1794,  and 
1803. 

These  two  last  acts  passed  between  1790  and 
1824  ;  at  this  time  rates  were  collected  throughout 
the  whole  parish,  there  was  no  division  of  the  parish 
of  Hackney  at  all ;  but  in  1824,  by  the  Church 
Building  Acts  of  the  58th  and  59th  of  his  late 
Majesty  George  the  Third,  the  parish  of  Hackney, 
which  is  large  in  extent  and  very  populous,  was 
divided  into  three  separate  and  distinct  parishes  for 
ecclesiastical  purposes,  and  this  part  of  the  parish 
was  to  be  called,  under  the  provisions  of  the  act, 
the  parish  of  Hackney,  or  Saint  John's,  Hackney ; 
and  the  other  two  divisions  were  to  be  called  South 
Hackney,  and  West  Hackney.  And  two  additional 
parish  churches  were  to  be  built,  one  for  each  of 
these  newly  created  parishes. 

The  old  parish  church  remained  as  the  parish 
church  of  that  part  of  the   parish   of  Hackney, 
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18*3*       which  consisted,  I  may  say,  of  the  remaining  part 
January  27th.  of  the  old  parish  of  Hackney.    These  churches, 

iw      and  these  parishes,  have  continued,  for  ecclesiasti- 

^"^      cal  purposes,  separate  and  distinct  from  that  time 

Mower,      down  to  the  present. 

This  is  the  short  history  of  the  parish,  and  of 
the  passing  of  these  acts,  it  is  important  for  the 
Court  to  consider  them  with  reference  to  five  or  six 
of  the  articles  of  this  allegation.  Other  objections 
have  been  made  in  the  allegation  on  different 
grounds,  which  do  not  depend  very  much,  or 
perhaps  at  all,  on  these  local  Acts  of  Parliament 
— they  are  general. 

One  is,  that  the  rates  are  not  assessed  upon  the 
occupiers  of  the  premises,  but  upon  the  landlords ; 
another  is,  that  the  rate  is  unequally  assessed  ;  and 
these  do  not  depend  at  all  on  the  construction  of 
these  acts,  on  which  the  main  and  important  ques- 
tion arises,  and  with  reference  to  which,  the  diffi- 
culties which  pressed  upon  the  mind  of  the  learned 
Judge  of  the  Consistory  Court  of  London,  and 
which  have  also  pressed  themselves  on  my  mind, 
arise.  I  say,  it  is  on  the  construction  of  the  Acts 
of  Parliament ;  and  it  therefore  becomes  necessary 
to  consider,  in  the  first  instance,  what  is  the  effect 
to  be  attributed  to  these  local  acts;  leaving  the 
consideration  of  those  parts  which  depend  on  the 
Church  Building  Acts,  for  the  separate  and  subse- 
quent attention  of  the  Court. 

Now  the  first  objection  that  was  raised  against 
the  validity  of  the  rate  on  the  construction  of  these 
Acts  of  Parliament  is,  that  the  rate  ought  not  to 
have  been  made  by  the  churchwardens;  that  it 
ought  not  to  be  in  the  nature  of  a  church-rate  at 


ARCHES  COURT  OF  CANTERBURY.  359 

all ;  but  that  it  ought  to  have  been  made  by  the       1843, 
trustees,  and  to  have  extended  over  the  whole  of  January  27th. 
the  ancient  parish  of  St.  John's,  Hackney ;  which       n^ 
comprised  at  that  time  the  present  parish  of  Hack-      TT*Tr 
ney,  and  the  portions  which  are  called  South  and      momfy. 
West  Hackney. 

The  second  objection  was  that  the  rate,  if  made 
even  by  the  churchwardens,  onght  to  have  been 
made  by  the  churchwardens  of  the  whole  parish. 

The  third  is,  that  the  churchwardens  were  not 
duly  elected  ;  and  therefore  that  they  are  not  quali- 
fied to  sue. 

The  fourth  is,  that  no  due  notice  of  making  the 
rate  was  given  ;  and  fifth,  that  the  churchwardens 
had  funds  which  they  might  have  applied  to  the 
repairs  of  the  church,  and  therefore  a  rate  was  not 
necessary. 

What  then  is  the  effect  of  the  30th  of  George 
the  Third,  chapter  71? 

The  purpose  for  which  that  act  was  made,  may 
be  collected  from  the  title,  from  the  preamble,  and 
the  several  sections  of  the  act.  Now  the  title  of 
the  act  is,  "  An  Act  for  taking  down  the  Church 
and  Tower  belonging  to  the  Parish  of  Saint  John 
at  Hackney,  in  the  County  of  Middlesex,  and  for 
building  another  Church  and  Tower  for  the  use  of 
the  said  parish,  and  for  making  an  additional 
Cemetery  or  Churchyard."  The  preamble  is, 
"Whereas  the  Parish  Church  of  Saint  John  at 
Hackney,  in  the  County  of  Middlesex,  is  very 
ancient,  much  out  of  repair,  and  too  small  foi*  the 
accommodation  of  the  inhabitants  of  the  said 
parish,  and  it  is  therefore  expedient  that  a  larger 
Church,   in   a  more    convenient    situation,   with 
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1843.  proper  requisites  and  conveniences  thereto,  should 
January  27th.  be  built  and  provided.  And  whereas  the  increase 
of  inhabitants  of  the  said  parish  has  made  it  neces- 
sary to  have  an  additional  Cemetery  and  Burial 
Ground  :  therefore,  be  it  enacted,  that  the  Rector, 
the  Vicar,  and  the  Churchwardens  of  the  parish  of 
Hackney  for  the  time  being/9  and  the  several 
persons  whose  names  are  therein  mentioned,  u  shall 
be,  and  they  are  hereby  appointed,  Trustees  for 
putting  this  act  in  execution." — This  is  the  creation 
of  the  trust. 

The  act  goes  on  to  detail  the  duties  of  the  trus- 
tees ;  but  the  purpose  of  the  act  was  to  take  down 
the  existing  church — to  build  a  new  church — to 
add  a  new  cemetery  for  the  parish ;  and  these  were 
the  purposes  of  the  act,  which  were  to  be  carried 
into  effect  by  these  trustees. 

The  act  went  on  to  detail,  as  I  have  said,  the 
duties  of  these  trustees,  and  to  vest  the  freehold  of 
the  church,  the  pews,  and  churchyard  in  them. 
And  this  is  an  important  point,  on  which  a  great 
deal  of  argument  has  been  bestowed  by  the  learned 
counsel  who  argued  the  case  on  the  part  of  the 
appellant,  in  order  to  establish  (that  I  believe  to  be 
the  extent  of  his  argument)  that  the  freehold  of  the 
church  being  vested  in  these  trustees,  they  were  the 
persons  who  were  bound  to  maintain  the  fabric;  to 
provide  the  ornaments,  as  they  were  also  vested  in 
them,  and  to  keep  them  in  repair ;  although  it  is 
admitted  that  the  rates  for  the  purpose  of  providing 
the  means  for  the  due  performance  of  divine  service, 
would  still  be  a  rate  on  the  parishioners.  I  take 
that  to  be  the  position  of  counsel ;  and  it  is  with 
reference  to  this,  that  the  first  objection  necessarily 
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arises.    Are  the  parishioners  of  the  parish  of  Hack- 

ney  discharged  from  that,  which  is,  and  must  now   January  27th. 
be  admitted,  after  all  the  discussions  and  decisions 
which  have  taken  place  upon  it,  to  be  the  common 
law  obligation  of  the  parishioners  to  repair  their 
parish  church  ? 

The  first  thing  to  be  considered  then  is  :  Is  this 
the  Parish  Church  of  Hackney  ? 

Now  I  think  it  would  be  a  waste  of  time,  and 
would  hardly  be  thought  necessary  by  any  person, 
to  go  into  the  inquiry  whether  or  no,  under  the 
provisions  of  this  Act  of  Parliament,  this  church  is 
now  the  parish  church  of  the  parish  of  Hackney  ; 
for,  in  the  act  of  1790  it  is  distinctly  pointed  out, 
independent  of  what  I  have  referred  to  in  the  title, 
that  it  was  to  be  substituted  for  the  parish  church. 
[The  Court  read  the  13th,  19th,  and  20th  sections.] 

There  can  be  no  doubt,  on  the  construction  of  this 
act,  that  this  new  church  and  churchyard  were  sub- 
stituted for  the  old  church  and  churchyard,  and 
consequently  if  that  were  so,  and  there  was  nothing 
else  in  this  Act  of  Parliament,  the  rights  belonging 
to  the  old  parish  church  would  be  transferred  to  this 
newly  erected  parish  church  and  burial  ground,  and 
the  rights  and  liabilities  of  the  parishioners  to  the 
use  of  the  church  and  churchyard  would  also  have 
been  transferred  with  it,  and  whatever  obligation 
there  was  on  the  parishioners  to  repair  the  old  church 
would  also  fall  on  them  in  the  new  church  :  and  the 
question  therefore  which  has  been  raised  on  this 
Act  of  Parliament — on  this  part  of  the  act  at  least — 
is  simply  this, — whether,  as  the  freehold  was  vested 
in  these  trustees,  the  obligation  of  repairing  the 
church  was  not  also  cast  on  them  ? 
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January  27th.  effect  of  these  allegations ;  or  the  effect  of  the  argu- 
ment raised  upon  them. 

It  is  argued  that  the  reparation  of  the  church  and 
churchyard  arises  from  custom,  and  custom  only ; 
that  it  must  be  construed  strictly,  and  that,  as  by 
the  general  Canon  Law  the  onus  and  burthen  of 
repairing  the  church,  and  providing  the  ornaments, 
was  cast  on  the  incumbent — the  freeholder ;  so  in 
this  case,  where  the  freehold  is  transferred  from  him 
to  the  trustees,  the  burthen  must  follow. 

Now  it  is  certainly  true,  that,  by  the  general 
Canon  Law,  the  burthen  of  repairing  the  church 
does  jail  on  the  incumbent  of  the  parish ;  and  there* 
fore  it  must  be  shewn  that  there  is  a  difference  in 
this  respect  in  the  law  of  England,  from  that  of 
many  other  countries;  and  I  think  there  was  a 
great  deal  of  industry  bestowed,  and  a  great  deal  of 
learning  displayed, (a)  in  order  to  establish  that  at 
one  time  at  least  in  England,  the  repairs  of  the 
church  were  thrown  on  the  incumbent,  and  that  it 
was  only  by  supervening  custom  that  he  was  relieved 
from  that  burthen,  which  was  cast,  as  far  as  the  body 
of  the  church  was  concerned,  on  the  parishioners; 
the  reparation  of  the  chancel  still  continuing  in  the 
incumbent  or  rector  of  the  parish. 

Now  in  support  of  that  argument,  reference  was 
made  to  ancient  records— to  writers  of  estimation 
and  of  repute,  in  order  to  establish  the  fact,  that  at 
least  at  one  time,  as  to  repairs,  that  was  the  law  of 
England.  But  it  seems  to  be  unnecessary  very 
much  to  enter  into  that  question,  because  it  cannot 


(a)  A  summary  of  the  whole  of  the  argument  on  this  point  will  be 
found  in  Mr.  Rogers's  Ecclesiastical  Law,  p.  163,  n. 
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be  denied}  and  it  was  even  proved  by  the  very       IMS. 
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authorities  referred  to ;  that  as  early  at  least  as  the  January  27th. 
beginning  of  the  11th  century,  a  custom  prevailed  n™* 
in  England,  that  the  church  should  be  repaired  by 
the  parishioners.  At  the  time  of  Canute  the  custom 
existed,  (supposing  that  even  to  be  the  origin  of  the 
custom),  that  churches  were  repaired  by  the  parish* 
ioners,  and  not  by  the  incumbent ;  and  as  this  has 
now  continued  to  be  the  custom — not  prevailing  in 
any  particular  city,  town,  and  district,  but  univer- 
sally through  Eugland,  it  can  hardly  be  considered 
as  a  custom  ;  but  it  is  rather  entitled  to  be  consi- 
dered, as  was  stated  by  Lord  Chief  Justice  Tindal, 
in  delivering  the  judgment  of  the  Exchequer 
Chamber  in  the  Braintree  case,  as  the  common  law 
of -England;  for,  in  point  of  fact,  the  common 
law  of  England,  lex  nan  scripta,  is  nothing  but 
custom :  and  when  it  is  once  proved  that  the  general 
lart,  the  universal  law  of  England,  is,  that  the 
church  shall  be  repaired  by  the  parishioners,  it  can 
hardly  be  considered  that  it  is  giving  a  fair  descrip- 
tion of  it  to  say  it  is  a  custom,  and  to  be  construed 
strictly. 

A  claim  of  any  particular  place  to  be  exempt 
from  the  obligation  imposed  by  the  common  law 
may  be  fairly  called  a  custom,  and  may  be  main- 
tainable, supposing  it  to  have  a  reasonable  founda- 
tion or  a  reasonable  origin ;  but  the  general  law 
of  England,  the  common  law  of  England,  is  that 
which  must  prevail,  unless  it  can  be  shewn  that  the 
burthen,  which  that  common  law  imposes  on  certain 
individuals  or  certain  places  or  districts,  has  been 
modified  or  altered  by  some  special  enactment  or 
by  necessary  implication.    Now  I  cannot  consider  it 
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1843.      to  be  a  necessary  implication  that  the  mere  vesting 
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January  27th. ;  of  the  freehold  in  trustees  for  certain  purposes  is 
'  sufficient  to  throw  on  them  the  burthen  of  the 
repairs  of  the  church.  At  all  events,  the  utmost 
extent  to  which  the  argument  could  go  would  be 
this: — that  the  trustees  are  placed  in  the  same 
situation  as  the  freeholder  in  whom  it  was  before 
vested ;  that  is,  in  the  same  situation  as  the  incum- 
bent of  the  parish  ;  if  he  repaired  the  church,  then 
divesting  him  of  the  freehold  might  perhaps  carry 
with  it  the  obligation  of  repairing  the  fabric  of  the 
church;  but  if  the  incumbent  did  not  repair  the 
church,  in  virtue  of  that  freehold ;  why  then  are 
the  trustees,  by  the  transfer  of  that  freehold,  to  have 
that  burthen  cast  on  them  ?  Without  considering 
therefore  whether  the  analogy  which  was  stated 
between  repairs  of  bridges  and  highways  and  so 
forth  would  hold  good,  it  seems  to  me,  that  when, 
by  the  common  law  of  England  universally  pre- 
vailing throughout  the  kingdom,  the  repair  of  the 
church  is  cast  on  the  parishioners ;  the  mere  trans- 
fer of  the  freehold  from  the  incumbent,  and  the 
vesting  it  in  these  trustees  will  not  impose  upon 
them  any  other  liability  than  that  which  the  incum- 
bent of  the  parish  at  the  time  had  cast  upon  him ; 
and  that  certainly  did  not  extend  to  the  repairs  of 
the  body  of  the  church. 

The  freehold,  it  is  true,  is  stated  to  be  in  the 
incumbent ;  but  the  freehold  is  subject  to  the  exer- 
cise of  certain  rights  by  the  parishioners.  The 
herbage  of  the  churchyard  is  in  the  incumbent ;  the 
right  of  interment  in  the  churchyard  is  the  right  of 
the  parishioners.  The  freehold  of  the  church,  as 
well  as  the  churchyard,  being  in  the  incumbent,  is 
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/  subject  to  the  rights  of  the  parishioners  for  the 
I  purpose  of  attending  divine  service,  of  receiving  the  Jan<l*ry  a7th* 
sacrament,  baptisms,  marrying,  and  interments.  N™» 

Under  these  circumstances  then  I  am  quite  clear  Vahty 
1  that  the  Judge  below  was  right  in  considering  the  Momi.  • 
mere  transfer  of  the  freehold,  and  vesting  it  in  the 
trustees,  did  not  relieve  the  parishioners  from  the 
burthen  of  repairing  the  church,  or  throw  it  upon 
the  trustees  themselves.  It  must  be  therefore  by 
virtue  of  some  special  enactment,  or  necessary  im- 
plication, that  the  trustees  are  to  take  upon  them- 
selves that  burthen. 

Now  what  are  the  circumstances  of  this  case. 
The  trustees  are  to  act  according  to  the  duties 
which  are  pointed  out  (they  being  appointed  in 
order  to  carry  them  into  effect  for  the  purposes  of 
the  act)  those  duties  are  to  be  collected  from  the 
preamble  and  from  the  whole  of  the  act,  where 
they  are  pointed  out  much  in  detail.  In  the  first 
place  they  are  to  purchase,  by  the  10th  section  of 
the  act,  a  certain  piece  of  ground,  and  having  pur- 
chased this,  which  is  to  be  paid  for  out  of  the  monies 
to  be  raised  in  the  manner  pointed  out  by  the  11th 
section  of  the  act  they  are  to  cause,  (section  13)  the 
new  church  to  be  built  on  part  of  that  land — they 
are  then  to  cause  a  new  cemetery  to  be  made  on  the 
residue ;  and  if  there  should  be  any  part  not  re- 
quired for  the  purpose  of  the  church  or  churchyard, 
they  are  empowered  to  let  or  dispose  of  such  remain- 
ing part ; — they  are  to  cause  the  church  and  church- 
yard to  be  consecrated — they  are  empowered  to 
pull  down  the  old  church  after  the  new  church  had 
been  consecrated,  and  to  dispose  of  the  materials — 
(the  old  chancel  was  to  be  left  standing,  section  16), 
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1843.  and  the  churchyard  was  to  remain  as  consecrated 
January  27th.  ground.  The  monies  arising  from  the  sale  of  die 
materials,  and  the  rent  or  sale  of  that  part  of  the 
new  ground  not  required  for  the  cemetery,  were  also 
to  be  applied  to  the  purposes  of  the  act.  The  trus* 
tees  were  also  empowered  (section  24)  to  let  certain 
pews  in  the  church  to  schools  in  the  parish,  at  cer- 
tain rents,  and  these  rents,  during  the  continuance 
of  the  rates,  are  to  be  applied  by  them  to  the  pur- 
poses of  the  act ;  and  after  the  cessation  of  the  rates 
— after  it  shall  become  no  longer  necessary  to  pro- 
vide for  the  payment  of  the  interest  of  the  money 
borrowed,  or  the  annuities  on  which  it  was  bor- 
rowed, are  to  be  applied  in  aid  of  the  church- 
rates  of  the  parish.  The  duties  therefore  which 
were  imposed  on  the  trustees  by  this  act,  were  those 
which  I  have  here  enumerated ;  and  the  monies 
which  were  to  be  procured  by  these  different  modes 
— by  the  letting  of  the  pews,  and  by  letting  such  part 
of  the  churchyard  as  was  not  required  for  the  church 
or  for  the  burial  ground,  and  by  the  sale  of  the  old 
materials,  were  to  be  applied  for  the  purposes  of 
the  act. 

But  besides  this,  in  order  to  enable  the  trustees 
to  meet  the  expenses,  which  must  necessarily  arise 
in  carrying  this  act  into  execution,  they  were  em- 
powered (29th  section)  to  borrow  money  ;  and  the 
preamble  of  that  section  of  the  act  may  perhaps  not 
be  unimportant,  because  something  turned  upon  it, 
in  the  argument,  in  reference  to  the  sums  that  were 
paid  to  the  churchwardens  in  the  new  cemetery  for 
burials  there. 

Now  the  29th  section  is  to  this  effect,  "  that  as  the 
aforesaid  dues  and  duties  (that  is  the  dues  and  duties 
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payable  to  the  churchwardens,  under  the  previous      1843* 
section,)  will  be  insufficient  for  the  purpose — not  Januwy  27th. 
may  be  insufficient — but  will  be  insufficient;  assu-       n™* 
ming  the  fact  that  they  will  and  must  be  insuffi-       va'rty 
cient ;  it  shall  and  may  be  lawful  for  the  said  trus-      mo«by. 
tees,  by  writing  under  their  hands,  to  make  an  as- 
sessment or  assessments,  rate  or  rates,  on  the  occu- 
piers of  all  lands,  houses,  &c.     It  is  unnecessary  to 
enumerate  all  the  particulars  of  the  property  on 
which  that  assessment  is  to  be  made,  "  all  which 
rates  and  assessments  are  hereby  vested  in  the  said 
trustees ;   in  trust  to  be  applied  by  them  for  the 
purposes  of  this  act,  and  shall  take  place  from  the 
21st  day  of  March,  1790;  and  continue  for  and  du- 
ring such  time  as  any  of  the  moneys  to  be  borrowed 
on  bond,  or  raised  by  the  sale  of  annuities  upon  the 
credit  ofthis  act,  (as  herein  mentioned,)  shall  remain 
owing  or  have  continuance  and  no  longer." 

This  shows  that  the  purpose  to  which  these  rates 
were  to  be  applied,  was  to  discharge  these  bonds  and 
to  pay  these  annuities.  The  rates  were  to  continue 
only  so  long  as  it  was  necessary  to  pay  these  annu- 
ities, when  they  ceased,  and  all  the  bonds  were  dis-  « 
charged,  the  trusteeship  was  to  cease ;  and  the  pro- 
perty was  to  be  vested  in  the  vicar  and  churchwar- 
dens of  the  said  parish  for  the  time  being,  in  trust 
for  the  inhabitants  of  the  said  parish. 

Now  nothing  can  be  more  clear  on  these  several 
sections  than  this,  that  the  duties  of  the  trustees 
being  such  as  I  have  mentioned,  the  monies  raised 
by  them  were  to  be  applied  for  the  purposes  I  have 
here  described,  viz.,  to  the  purpose  of  the  redemp- 
tion of  the  debts  which  had  been  incurred,  by  carrying 
into  effect  the  purposes  of  the  Act  of  Parliament. 
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January  27th.  pose,  according  to  my  reading  of  this  section  of  the  act. 

It  is  true  that  in  the  29th  section  of  the  act  there 
is  a  reference  made  to  certain  dues  and  duties  pay- 
able to  the  churchwardens  of  the  parish ;  and  those 
dues  and  duties  which  are  to  be  received  and  payable 
to  the  churchwardens,  are  set  forth  in  the  23rd  sec- 
tion, which  enacts,  "  that  whereas  the  churchwar- 
dens of  the  said  parish  have  received  certain  accus- 
tomed dues  and  duties  at  funerals  or  interments  of 
the  dead,  for  the  use  of  the  ground  in  the  present 
church  or  churchyard,  and  for  tolling  a  funeral  bell 
in  the  said  church ;  be  it  further  enacted,  that  the 
said  churchwardens  shall  continue  to  demand,  take, 
and  receive  such,  and  the  same  dues  and  duties  at 
funerals  or  interments  of  the  dead  in  the  said  new 
church  and  churchyard,  and  for  tolling  &  funeral 
bell  in  the  said  new  church ;  which  dues  and  duties, 
when  received,  shall  be  applied  by  the  said  church- 
wardens in  aid  of  the  Church-rate  of  the  said  parish." 

The  church-rate  of  the  said  parish  never  can  mean 
the  rate  to  be  raised  by  the  trustees  for  the  purposes 
before  mentioned.  # 

All  I  can  collect  to  be  the  meaning  of  this  29th 
section  is,  that  whereas  it  is  possible  the  expenses 
will  be  greater  than  can  be  defrayed  by  the  dues 
and  duties  which  could  arise  by  the  use  of  the 
ground  in  funerals  and  interments  of  the  dead,  some 
other  means  must  be  devised  for  meeting  that  ex- 
pense. The  funds  of  the  parish — the  ordinary 
church-rate  of  the  parish,  which  is  that  which  would 
under  common  circumstances  be  resorted  to  for  the 
purpose  of  increasing  church  accommodation  of  the 
parishioners,  would  be  utterly  insufficient  for  that 
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church-rate,  that  the  ground  could  be  purchased—  January  27ih. 
the  church  built — the  burial  ground  made  and  con-  n^ 
secrated,-"-and  ornaments  of  a  proper  description 
provided,' — and  therefore  another  fund  is  to  be 
created {  and  the  mode  of  creating  that  fund  is  by 
empowering  the  trustees  to  borrow  money  for  the 
purposes  of  the  act,  as  distinguished  from  that  of  an 
ordinary  church-rate.  And  when  it  is  said  in  the 
24th  section,  that  the  trustees  may  take  certain  rents 
for  pews  erected  for  the  accommodation  of  schools 
in  the  neighbourhood,  that  means,  in  consequence  of 
the  increased  expenditure  made  necessary  in  order 
to  provide  extra  accommodation  which  is  to  be 
given  to  these  schools,  in  a  certain  degree,  to  the 
prejudice  of  the  general  body  of  the  parishioners,  it 
was  but  reasonable,  that  tbey  should  contribute  to 
defray  the  expense  which  would  necessarily  be  in- 
curred by  the  erection  of  these  galleries  for  their  ac- 
commodation ;  during  such  time  as  the  debt  should 
remain  which  had  been  incurred  by  the  removal  of  the 
church  and  so  on.  But  when  that  should  cease,  it 
was  still  reasonable  that  a  rent  should  be  paid  for 
these  pews,  and  that  such  rent  should  then  be  paid 
to  the  churchwardens  in  aid  of  the  church-rate. 

Now  it  is  quite  impossible  to  read  the  act  or  con- 
sider the  real  meaning  and  intention  of  the  Legisla- 
ture, in  respect  of  this  act,  and  not  to  see,  that  the 
trustees  would  have  misappropriated  that  money  if 
they  had  applied  any  portion  of  it  to  purposes  for 
which  an  ordinary  church-rate  is  collected. 

The  purpose  for  which  they  are  to  raise  these 
sums  is  for  payment  of  the  annuities,  for  the  liqui- 
dation of  the  bonds  on  which  the  money  had  been 
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January  27th.  wards  the  repairs  of  the  church,  in  my  opinion,  they 
n^Tn  would  have  misappropriated  the  sum  raised ;  it  was 
ordered  to  be  set  apart  for  purposes  other  than  those 
to  which  an  ordinary  church-rate  is  applied ;  and 
the  trustees  had  no  other  funds  out  of  which  they 
could  pay  for  the  repairs. 

The  view  the  Court  had  taken  of  this  case  is 
strongly  fortified  by  the  fact  that  it  is  nowhere  alle- 
ged that  at  any  time  since  1790,  when  this  trust  was 
created,  were  the  trustees  applied  to  for  the  purpose 
of  repairing  the  church.  Nor  is  it  any  where  sug- 
gested that  from  the  year  1790,  or  since  the  time 
when  this  church  was  consecrated,  church-rates 
have  not  been  made  in  this  parish.  Indeed,  I  find 
by  reference  to  the  exhibit,  annexed  to  the  allegation, 
which  is  in  supply  of  proof  by  Mr.  Nunn,  that  the 
churchwardens'  accounts  were  continually  exhibited 
before  the  vestry ;  and  were  examined  as  late  as  in 
1840  for  the  purpose  of  seeing  what  sums  had  been 
received  by  them,  on  the  church  account.  That 
church-rates  were  periodically  made  is  not  denied  ; 
in  point  of  fact  a  church-rate  must  have  been  made 
for  the  purpose  of  keeping  the  church  open  for  di- 
vine service.  But  these  dues  and  duties  are  to  be 
paid  to  the  churchwardens,  in  aid  of  the  church-rate: 
not  to  go  in  entire  liquidation  of  the  rates,  but  in 
aid  of  the  rates,  which  the  churchwardens  would 
be  legally  empowered  to  raise. 

Therefore,  on  this  part  of  the  case  I  am  clearly  of 
opinion  the  burthen  of  repairing  the  church  was  not 
transferred  either  by  the  transfer  of  the  freehold  to 
the  trustees;  or  by  the  direction  of  the  act  that 
these  dues  and  duties  should  be  paid  to  the  church- 
wardens. 
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This  act  was,  most  undoubtedly,  a  very  important  1843. 
act  in  regard  to  the  alteration  made  in  the  parish  January  27tb. 
with  respect  to  the  church  itself— the  churchyard  5^TN 
and  the  building  of  the  new  parish  church;  and  it  a^"™y 
seems  to  me  that  the  act,  when  it  comes  to  be  con-  m^Ly. 
sidered  in  all  its  bearings,  leaves  no  doubt  what  was 
the  real  intention  of  the  Legislature  with  respect  to 
this  church.  This  church  and  churchyard  were  for 
the  use  of  the  parishioners — the  trustees  had  a 
qualified  interest ;  they  were  to  set  out  pews  for  the 
vicar  and  churchwardens,  and  to  construct  the  new 
chancel ;  all  the  rights  of  the  rector  were  to  remain 
as  they  were  in  the  old  church ;  in  short,  it  was 
vested  in  these  persons  as  trustees  for  the  use  of  the 
parish,  not  for  their  own  advantage  or  benefit; 
but  as  trustees.  Although  it  may  be,  perhaps, 
somewhat  difficult  to  assign  any  reason  why  it  was 
thought  necessary  to  vest  this  freehold,  still  more  to 
vest  the  ornaments  in  them,  yet  the  mere  fact  that 
it  is  so  vested  is  not  sufficient  to  relieve  the  parish- 
ioners from  the  burthen  which  is  thrown  on  them, 
and  which  they  bore  while  the  freehold  was  vested 
in  the  incumbent  of  the  parish.  For  the  freehold  is 
in  the  incumbent  of  the  parish  and  not  in  the  in- 
cumbent and  parishioners ;  although  the  use  of  the 
church  is  for  the  benefit  of  the  parishioners,  who  are 
entitled  to  use  and  occupy  it. 

Therefore,  on  that  part  of  the  case  the  Court  will 
say  no  more  except  that  the  view  which  is  now 
taken  of  the  duties  of  the  trustees,  and  of  the  pur- 
poses for  which  the  money  is  to  be  applied  when  it 
has  been  raised  by  the  rates,  is  still  further  confirmed 
by  the  two  latter  local  acts;  namely,  by  the  35 
Geo.  3,  a.  23,  and  that  of  1803.  The  monies  are  to 
b  b  2 
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1843.      be  further  applied  in  the  liquidation  of  the  debt 
January  27th.  which  has  been  incurred  under  those  acts,  or  by 

Nun*       reason  of  these  additional  sums. 

'fTrrY  By  the  first  act,  rates  to  the  amount  of  five-pence 

Momit.  *a  ^e  pound ;  by  the  second  act  two-pence — seven- 
pence  in  the  pound  in  the  whole,  were  to  be  raised ; 
and  it  is  enacted,  that  if  any  surplus  shall  arise  of  the 
rates  and  assessments  to  be  made  or  assessed  under, 
and  by  virtue  of  the  said  act,  after  payment  of  the 
annuities,  it  is  to  be  applied  to  liquidate  the  debts 
which  had  been  incurred  under  the  former  act. 
All  this  goes  to  fortify  the  view  which  the  Court  has 
taken  of  the  construction  of  the  act;  that  these 
sums  of  money,  so  raised  by  the  trustees,  were  to  be 
appropriated,  solely  and  alone,  to  the  redemption  of 
the  annuities ;  and  as  soon  as  that  purpose  was  ac- 
complished, then  the  church  was  to  be  in  the 
minister  and  churchwardens  for  the  benefit  of  the 
parishioners. 

I  have  deferred  the  consideration  of  the  applica- 
tion of  the  dues  and  duties,  mentioned  in  the  23rd 
section  of  the  act,  until  the  subsequent  part  of  the 
case ;  because  they  arise,  and  can  be  more  con- 
veniently considered,  under  that  article  of  the  alle- 
gation which  states  the  amount  of  the  rate  to  be  ex- 
cessioe. 

Now  another  question  arises  under  a  different 
system  of  law. 

Between  1793,  and  the  year  1824,  two  other  Acta 
of  Parliament  were  passed.  Those  are  generally 
known  as  the  Church  Building  Acts.  The  first  of 
these  is  the  58  Geo.  3,  c.  45,  and  the  second  is  the 
59  Geo.  3,  c.  134 ;  and  the  purpose  of  those  acts 
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was  to  afford  additional  church  accommodation  for 
populous  parishes. 

Now  these  two  acts  have,  at  varioustimes,  received 
what  have  been  called  amendments ;  that  is,  acts 
have  been  passed  in  order  to  explain  and  to  render 
them  more  effectual.  Whether  that  end  has  been 
accomplished  by  these  more  recently  passed  acts,  is 
a  question  upon  which  the  Court  is  not  at  present 
called  upon  to  enter.  I  have  reason  to  believe  some 
effectual  amendments  will  be  soon  made  to  these 
acts ;  that  there  will  be  an  act  further  to  amend  or 
to  render  them  more  effectual  by  consolidating  all 
their  enactments;  and  I  hope  also  to  remove  all 
doubts  and  difficulties  which  may  arise  on  their  con- 
struction ;  at  least  there  is  every  reason  to  hope  such 
will  be  the  case  in  the  hands  to  which  it  has  been 
entrusted  ;  (a)  and  that  no  additional  difficulty  will 
be  created  in  the  construction  and  in  the  application 
of  these  Acts  of  Parliament. 

Now  the  parish  of  Hackney,  as  I  have  already 
stated,  was  of  great  extent  and  population ;  it  was 
extremely  important  therefore  that  any  provision 
that  might  be  made  by  the  Act  of  Parliament  for  the 
promoting  the  building  of  additional  churches  in 
populous  parishes  should  be  applied  to  this  parish  ; 
and  accordingly  we  find,  between  the  passing  of 
this  act  and  1824,  it  was  deemed  advisable  to  divide 
this  parish  of  Hackney  into  three  separate  and  dis- 
tinct parishes ;  and  there  is  authority  given  to  the 
commissioners  by  this  act  of  the  58  Geo.  3,  to  carry 
it  into  effect.    Accordingly  it  was  so  divided  into 
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(a)  The  Court  was  understood  to  refer  to  the  Judge  of  the  Consis- 
tory Court  of  London. 
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1843.  the  parish  of  South  Hackney  and  West  Hackney ; 
January  27th.  leaving  the  parish  of  Hackney,  so  called,  as  it 
before  stood  by  that  name,  or  the  parish  of  Saint 
John,  or  it  may  be  described  as  Hackney  proper. 

Now  the  question  that  arises  on  this  part  of  the 
case  is,  whether  by  the  separation  which  has  taken 
place,  any  alteration  is  made  in  the  mode  of  assess- 
ing the  church-rate.  Whether,  as  in  1790,  and  up 
to  1824,  the  assessment  was  made  upon  each  and 
every  part  of  this  parish,  comprising  as  well  South 
and  West  Hackney,  as  Hackney  proper;  whether 
by  this  division  any  alteration  has  been  made  in  this 
respect,  and  what  alteration  has  been  made,  (the 
rate  now  before  the  Court  being  made  by  the  parish 
of  Hackney,  properly  so  called,  on  the  inhabitants 
of  that  parish)  this  will  depend  on  the  consideration 
of  several  of  the  sections  of  the  acts. 

Now  the  first  section  to  which  the  Court  will  refer 
is  the  16th ;  because  that  is  immediately  applicable 
to  the  present  case.  It  is  that,  under  which  the 
parish  of  Hackney,  as  it  originally  stood,  has  been 
divided  into  three  distinct  parishes,  by  the  separa- 
tion of  two  portions  from  that  of  which  the  parish 
originally  consisted. 

Now  the  16th  section  directs  that  in  every  case  in 
which  the  commissioners  should  be  of  opinion  that 
it  will  be  expedient  to  divide  any  parish  into  two 
or  more  distinct  and  separate  parishes  for  all  eccle- 
siastical purposes  whatever ;  "  it  shall  be  lawful  for 
the  said  commissioners,  with  certain  consents  therein 
mentioned  to  make  such  division." 

The  effect  of  such  powers  is  to  completely  sever 

and  separate  these  portions  of  parishes  from  the  old 

Two  new,  separate,  and  distinct  parishes 
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under  this  16th  section  of  the  Act ;  and  the  effect  of  January  27th. 
that,  standing  simply  by  itself,  necessarily  would  be 
to  leave  the  parish  of  Hackney — that  part  of  the 
parish  of  Hackney  which  is  properly  now  so  called 
— as  it  was  before  it  was  dismembered  of  certain 
portions  which  originally  belonged  to  it,  and  which 
portions  are,  as  if  they  had  never  formed  a  part  of 
the  parish  for  all  ecclesiastical  purposes ;  (I  am  now 
confining  myself  to  the  consideration  of  the  16th 
section  of  the  act  only,)  it  was  as  if  they  had  never 
existed  as  part  of  the  parish  of  Hackney  from  1824, 
when  the  separation  of  the  parish  was  final  and  com- 
plete. Whether  by  resignation  of  the  minister,  or 
in  what  other  manner  it  was  rendered  effectual  is 
immaterial,  because  it  is  agreed  on  all  hands  they 
then  became  separate  and  distinct ;  and,  as  I 
have  already  stated,  those  portions  of  the  parish  so 
severed  and  dismembered  from  the  old  parish,  were 
as  if  they  had  never  formed  a  part  of  it. 

Now,  that  I  am  right  in  stating  this  I  think  is 
quite  clear  by  the  latter  section  of  the  act,  namely, 
with  respect  to  the  glebe  lands,  tithes,  mod  uses,  and 
endowments ;  they  no  longer  form  a  joint  fund  to 
be  appropriated  to  the  maintenance  of  one  minister  ; 
those  portions  which  arise  within  the  separated 
parishes,  are  each  to  go  to  their  respective  ministers. 
Consequently,  on  the  construction  of  the  16th 
section,  the  portion  which  arises  within  the  part 
of  the  parish  which  still  remains  the  parish  of 
Hackney,  was  to  go  to  the  minister  of  that  parish. 

When,  in  1824,  this  separation  took  effect,  the 
inhabitants  of  those  portions  of  the  parish  which  are 
now  called  South   Hackney  and  West  Hackney, 
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1843.      were  no  longer  at  liberty  to  resort,  and  they  had 

january27th.  no  right  to  resort,  to  the  parish  church  of  Hack- 

n^       ney  for  the   purpose  of  receiving  divine  offices; 

^lm      they  had  no  claim  on  the  minister  of  that  parish 

Mand        more  than  on  the  minister  of  any  other  parish  in 

the  diocese  of  London  :  the  districts  were  separated 

completely,  and  set   apart  as  distinct  from  this 

parish ; — at  least  for  all  ecclesiastical  purposes. 

In  construing  this  section  of  the  act,  I  take  no 
consideration  of  the  local  acts ;  because  this  is  a 
general  act,  which  had  no  reference  whatever  to 
these  or  any  other  local  acts— it  was  general  for  the 
whole  kingdom,  as  to  the  mode  in  which  parishes 
were  to  be  separated  from  each  other. 

There  may,  under  particular  Acts  of  Parliament, 
be  provision  made,  by  which  under  certain  circum- 
stances the  parish  may  still  be  considered  as  part  of 
the  original  parish,  but  not  for  ecclesiastical  pur- 
poses; for  all  ecclesiastical  purposes  whatsoever, 
they  are  separate  and  distinct. 

Now  it  has  not  been  contended,  indeed  it  was  ad- 
mitted, and  properly  admitted,  that  if  this  16th 
section  stood  alone,  it  could  not  be  contended  that 
the  whole  of  the  parish  ought  to  contribute,  (that  is, 
South  Hackney  and  West  Hackney)  to  the  repara- 
tion of  the  church  by  the  church-rates  of  the  parish 
of  Hackney.  It  was  necessarily  admitted  that  they 
would  be  exempt  from  contributing  to  the  rates  by 
the  16th  section ;  but  it  is  said,  by  the  31st  section 
of  the  act,  the  hands  of  the  Court  are  tied,  for  the 
31st  section  has  in  effect  explained  what  is  meant 
by  ecclesiastical  purposes;  that  it  has  limited  the 
general  terms  of  the  16th  section,  by  those  which 
are  used  in  the  31st  section;  and  it  cannot  be 
denied  but  that  considerable  difficulty  does  arise 
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by  the  limitation  which  is  contained  in  this  31st 
section.  For  what  is  that  31st  section  ?  It  is  this : 
"  That  no  divisions  of  any  parish,  or  extra  parochial 
place,  whether  it  be  divided  into  separate  parishes 
with  the  consent  of  the  patron  and  bishop  of  the 
diocese,  or  into  distinct  parishes,  nor  anything  in 
this  act  contained  in  relation  thereto,  shall  affect,  or 
in  any  manner  be  construed  to  affect,  any  parish  or 
extra  parochial  place  so  divided,  or  the  persons  re- 
siding therein,  in  any  other  respect  than  in  this  act 
particularly  provided,  or  in  any  manner  to  apply 
to  any  poor  or  other  parochial  rates  which  may  be 
raised  in  the  parish,  or  extra  parochial  place  so  di- 
vided, or  in  any  such  separated  parish  or  district 
parish,  or  to  the  maintenance  or  relief  of  poor  per- 
sons,  or  to  any  title  or  claim  to  such  relief,  or  to  any 
powers  relating  to  any  such  rates,  or  holding  ves- 
tries, or  appointment,  or  powers  of  parish  officers, 
or  any  such  relief  or  claim  thereto,  or  to  any  Act  or 
Acts  of  Parliament,  or  law  or  custom  relating 
thereto/' 

So  far  therefore  in  all  these  particulars  the  per- 
sons resident  in  this  parish  are  not  to  be  affected ; 
they  are  to  be  liable  to  the  parochial  rates  as  they 
were  before,  nor  are  they  liable  to  be  affected  in  any 
other  degree  as  to  rates,  "  save,"  then  comes  the 
limitation,  "  save  and  except  as  to  church-rates." 

Supposing  the  act  stopped  here,  church-Tates 
would  be  excepted — they  would  be  left  to  the  gene- 
ral operation  of  the  16th  section  of  the  act,  by  which 
being  created  separate  and  distinct  parishes,  they 
would  be  liable  to  the  repair  of  their  own  church  as 
a  necessary  consequence ;  but  then,  unfortunately 
comes  a  still  further  limitation,  "  in  so  far  as  the 
same  are  regulated  by  the  provisions  of  this  act." 
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Now  there  is  a  limitation  upon  a  limitation  ;  an 
exception  upon  an  exception ;  and  it  is  upon  this 
second  exception,  engrafted  upon  the  first,  that  the 
difficulty  of  the  case  arises ;  because,  as  was  observed 
by  the  learned  judge  in  delivering  his  judgment  in 
this  case  in  the  Court  below,  "  it  was  to  be  expected, 
and  it  was  a  reasonable  expectation,  after  stating 
what  was  the  exception  and  what  the  limitation,  so 
far  as  the  same  are  regulated  by  the  provisions  of 
this  act,  that  in  some  part  of  the  act  would  be  found 
some  special  enactment,  by  which  it  would  be  de- 
clared on  whom  the  repairs  of  the  churches  were  to 
fall  upon  a  division  of  the  parishes ;  whether  the 
*  original  parish,  or  those  separated  from  the  original 
parish  into  separate  and  distinct  parishes."  It  was 
undoubtedly  reasonably  to  be  expected  that  such  a 
provision  would  be  found,  and  yet  it  is  true,  that  on 
looking  through  the  several  sections  of  the  act,  and 
that  of  the  59  Geo.  3,  which'  followed,  and  the  other 
acts,  there  is  no  special  provision  made  for  this  par- 
ticular case ;  that  is,  for  the  repairs  of  churches 
separate  and  distinct  of  one  parish — thereis  no  special 
enactment  in  terms.  But  it  is  a  question,  and  is  a 
point  which  the  Court  is  called  upon  to  consider, 
whether  the  Legislature  has  not  expressed  all  that  it 
meant  to  express— whether  it  has  not  sufficiently 
shewn,  by  necessary  implication,  what  was  the  in- 
tention, and  what  was  the  purport  of  the  act ;  and 
if  in  words  it  does  not  contain  a  special  provision 
"  that  separate  and  distinct  parishes  shall  repair  their 
own  parish  church,"  is  there  not  in  the  Act  of  Par- 
liament sufficient  to  shew  that  separate  and  distinct 
parishes,  being  so  created  by  the  act,  were  to  repair 
their  own  churches,  without  any  special  words? 
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It  is  clear,  and  must  be  admitted  that  there  might      l8*3* 
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have  been  a  much  more  direct  mode  of  doing  it  than  January  27th. 
by  compelling  the  Court  to  put  their  interpretation  Nunn 
on  the  act,  which,  in  order  to  effect  the  intention  of 
the  Legislature,  the  Court  must  do  ;  it  would  be  far 
more  satisfactory  to  the  Court,  and  to  persons  who 
have  to  act  under  this  statute,  if  there  had  been  an 
express  provision.  But  is  it  absolutely  necessary 
that  there  should  be  ?  When  once  the  Court  has 
ascertained  what  the  intention  of  the  Legislature  was 
with  respect  to  the  repairs  of  these  churches,  it  is 
the  duty  of  this  Court,  and  of  all  Courts  who  are  to 
construe  Acts  of  Parliament,  if  it  can  do  so  without 
evidently  distorting  the  words  of  the  act,  to  put  such 
a  construction  on  them  as  will  best  effect  that  which 
it  has  satisfied  itself  was  the  real  intention  of  the 
Legislature. 

Now,  then,  the  70th  and  71st  sections  of  the  Act 
of  Parliament  are  those  which  bear  upon  this  part 
of  the  case.  "  That  the  repairs  of  all  such  district 
churches  or  chapels  shall  be  made  by  the  districts  to 
which  they  respectively  belong,  by  rates  to  be  raised 
within  the  district;  in  like  manner  as  in  case  of 
repairs  of  churches  by  parishes." 

It  assimilates  the  churches  of  district  parishes,  as 
to  repairs,  to  the  repair  of  churches  in  undivided 
parishes ;  and  not  only  so,  but  goes  on  to  declare 
why  they  are  to  be  so,  and  in  what  way  they  are  to 
be  considered  as  liable  to  the  repairs.  "  And  every 
such  district  shall  be  deemed  in  law  a  separate  and 
distinct  parish  for  that  purpose ;  and  the  repairs  of 
all  chapels,  not  made  district  churches,  shall  be 
made  by  the  parish  in  or  for  which  the  chapels  shall 
be  built." 
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Why,  then,  this  section  declares  that  the  repairs 
January  27th.  of  the  district  churches  shall  be  made  by  the  district, 
and  for  that  purpose  it  shall  be  considered — What  ? 
Why,  a  separate  and  distinct  parish,  as  by  the  16th 
section  of  the  Act  of  Parliament  separate  and  dis- 
tinct parishes  were  created. 

The  very  words  used  in  the  act  are  here  m&de  use 
of — "  a  separate  and  distinct  parish."  Can  anything 
be  more  plain  than  this,  that  the  Legislature  must 
have  considered,  that  when  a  parish  was  created 
into  two  or  more  distinct  and  separate  parishes,  each 
parish  must  be  liable  to  all  the  incidents  of  a  sepa- 
rate and  distinct  parish ;  and  by  assimilating  the 
district  churches  to  the  separate  and  distinct  parishes 
for  the  purpose  of  repairs,  does  it  not  speak  as 
plainly  as  language  can  do,  (short  of  express  terms,) 
that  they  shall  be  repaired  in  the  same  way ; — that 
these  district  churches  shall  be  precisely  on  the 
same  footing  as  separate  and  distinct  parishes.  And 
therefore  district  churches  are  to  be  considered  as 

separate  and  distinct  parishes  for  the  purpose  of  re- 
pairs. 

Again,  the  71st  section  of  the  act,  "  That  every 
such  district  shall  remain  nevertheless  subject,  for 
twenty  .years,  to  be  accounted  from  the  day  upon 
which  the  district  church  or  chapel  shall  be  conse- 
crated, to  the  repair  of  the  original  parish  church, 
and  be  deemed  part  of  the  original  parish  for  the 
purposes  of  such  repairs." 

Why  here  again  the  district  church  was  not  to  be 
relieved  altogether  from  contributing  to  the  repairs 
of  the  original  church.  For  twenty  years  it  is  to 
continue  subject  to  those  repairs  ;  and  for  the  puiv 
pose  of  those  repairs  it  was  to  be  considered  as  part 
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of  the  original   parish;  but  at  the  expiration  of      1843. 
these  twenty  years  it  is  to  be  repaired  by  the  district  January  27th. 
of  the  parish  left  as  belonging  to  it,  after  the  other       n^T* 
divisions  or  districts  are  made ;  "  and  each  district      TAm 
shall  for  ever  thereafter  make,  raise,  levy,  collect,      M'^. 
and  apply  separate  and  distinct  rates  for  repairs  of 
the  church,  or  churches,  or  chapels  of  the  district, 
as  if  a  separate  parish/9 

Now  it  is  quite  impossible  I  think  for  language 
more  distinct,  (short  of  using  the  express  words,)  to 
show  that  this  was  the  effect  of  creating  separate 
and  distinct  parishes — that  they  should  repair  their 
own  churches.  But  it  is  hardly  necessary  for  this 
purpose  to  consider  whether  these  two  distinct  parish 
churches,  which  were  parishes  created  out  of  the 
parish  of  Hackney,  were  to  repair  their  own 
churches;  that  is  subsequently  provided  for  more 
distinctly ;  but  here  is  the  old  part  of  the  parish 
left  intact,  it  is  not  disturbed,  it  is  dismembered  of 
part,  but  it  remains  in  esse  the  same  parish  church 
as  theretofore ;  and  is  necessarily  to  be  repaired  by 
the  parish  of  Hackney — such  parish  not  being  so 
extensive  as  it  formerly  was,  because  there  are  two 
other  parishes  carved  out  from  it,  but  still  remain- 
ing in  substance  the  same — the  same  rector — the 
rector  is  to  be  appointed  for  the  parish  of  Hackney 
— the  churchwardens  of  the  parish  of  Hackney 
transact  the  business  of  that  part  of  the  parish,  as 
churchwardens  for  all  ecclesiastical  purposes. 

Now,  upon  this  construction  therefore  of  the  act, 
I  am  inclined  to  think  that  the  Legislature  has 
spoken  in  terms  sufficiently  clear ;  and  that  it  was 
intended  to  separate  these  parishes  into  separate  and 
distinct  parishes:  and  that  the  acts  have  placed 
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1843.  them  in  the  same  situation  with  respect  to  each 
January  27th.  other,  so  far  as  concerns  the  repairs  of  churches. 
The  3  Geo.  4,  c.  72,  passed  in  1832,  professed 
to  remove  the  doubts  which  it  was  thought  not 
improbable  to  arise  with  respect  to  the  mode  in 
which  the  repairs  were  to  be  made ;  but  it  does  not 
affect  the  question  in  any  manner  whatever  as  it 
appears  to  me.  Although  it  states,  that  doubts  may 
arise  how  the  repairs  of  churches  were  to  be  effected 
— it  only  removes  those  doubts  where  churches  and 
chapels,  are  built  in  aid  of  existing  churches  and 
chapels,  and  not  where  separate  and  distinct  pa* 
rishes  are  created.  The  20th  section  of  the  act 
declares,  that,  "  Whereas  doubts  may  arise  as  to 
the  repairs  of  churches  or  chapels  required  and 
appropriated,  or  built  or  enlarged,  or  improved  in 
aid  of  the  churches  of  parishes  or  places  under  the 
provisions  of  the  said  recited  act,  for  remedy  and 
prevention  thereof,  be  it  enacted,  that  all  chapels 
acquired  and  appropriated,  or  built  or  enlarged, 
and  improved  under  any  of  the  provisions  of  the 
said  recited  acts,  or  under  any  local  acts  in  cases  in 
which  no  provision  is  made  relating  thereto  in  such 
local  aqts,  in  aid  of  the  churches  of  the  parishes  or 
places  in  which  they  shall  be  situated,  (whether 
any  district  of  any  such  parishes  shall  have  been 
assigned  or  not  to  such  chapels,  as  belonging  thereto 
for  ecclesiastical  purposes,)  shall  be  repaired  by  the 
respective  parishes  or  places  at  large  to  which  such 
chapels  shall  belong;  and  rates  shall  be  raised, 
levied  and  collected  for  that  purpose  in  like  manner 
in  every  respect  as  for  the  repair  of  the  churches  of 
such  parishes  and  places.  And  all  laws  in  force  for 
making,  raising,  levying  and  collecting  rates  for 


ARCHES  COURT  OV   CANTERBURY.  383 

the  repair  of  churches,  shall  be  applied  and  put  in       1843- 
force  for  the  raising,  making,  levying,  and  collect-  Jamiary  27th- 
ing  such  rates  for  the  repairs  of  such  chapels."  Nunn 

It  is  only  those  built  in  aid  of  district  parishes.  Vabtt 

Now  I  am  of  opinion,  on  this  construction  of  the      mo»ey. 
Act  of  Parliament,  that  the  parish,  which  still  re- 
mains the  parish  of  Hackney,  which  is  not  removed 
or  altered  by  any  circumstance  at  all,  so  far  as  that 
part    is  concerned;    but  from   which   two   other 
parishes  have  been  severed,  and  created  separate    . 
and    distinct   parishes,    is    liable    to  the  repairs 
of  the  parish  church,  which  was  built  under  the 
provisions  of  the  act  of  1790 — the  substitution  now 
for  the  parish  church  which  was  originally  in  the 
parish;  and  consequently  that  the  rate  has  been 
properly  made  from  the  year  1824,  (the  time  the 
separation  became  complete,)  for  that  part  of  the 
parish  only :  and  that  it  was  not  necessary  that 
these  rates  should  extend  over  the  whole  parish,  as 
originally  proposed,  but  confined  simply  to  that 
part  of  the  parish  which  now  remains  the  parish  of 
Hackney. 

The  next  question  then  for  the  consideration  of 
the  Court  is,  with  respect  to  the  election  of  the 
churchwardens  of  this  parish.  It  is  said  that  these 
churchwardens  are  not  duly  elected  churchwardens, 
because  no  notice  has  been  given  to  the  parish  of 
South  Hackney,  and  West  Hackney,  of  the  election 
of  the  churchwardens;  and  that  under  the  local 
Act  of  Parliament  there  are  very  important  duties 
which  they  have  to  discharge  in  the  character  of 
churchwardens ;  therefore  the  notice  ought  to  have 
been  given  of  the  election  of  these  churchwardens 
to  South  and  West  Hackney ;  and  as  every  person 
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against 

Varty 

and 

Momxt. 


1843.      who  is  to  be  affected  by  the  act  of  parish  officers, 
January  27th.  has  a  right  to  vote  in  their  election,  so  these  parties 

Nu^r  who  are  to  be  affected,  who  still  remain  a  part  of 
the  parish  for  certain  purposes,  which  these  church- 
wardens are  to  carry  into  execution,  are  entitled  to 
have  had  notice  ;  and  no  notice  has  been  given. 

The  churchwardens  have  undoubtedly  other 
duties  to  perform,  under  the  local  acts,  as  church- 
wardens of  the  parish  of  Hackney,  than  those 
which  relate  to  the  church  and  churchyard,  or 
performance  of  divine  service;  because  they  are 
trustees  for  carrying  into  effect  the  purposes  of  that 
Act  of  Parliament;  and  under  another  local  act 
they  are  trustees  for  the  relief  of  the  poor :  and  it 
may  be  a  question  whether  these  persons  so  elected 
for  the  parish  of  Hackney,  by  the  inhabitants  of 
that  part  of  the  parish  of  Hackney,  which  I  have 
called  the  old  parish  of  Hackney — whether,  being 
elected  by  those  persons  only,  they  are  properly 
qualified  to  act  as  churchwardens  under  this  local 
act :  a  question  may  arise  whether  they  are  legally 
appointed.  That  is  a  question  not  for  this  Court  to 
determine— this Courtcannot determine  on  thequali- 
fication  to  act  as  trustees  under  this  act. — It  cannot 
enter  into  the  question  whether  they  are  capable  of 
acting  under  the  poor  law  act  relating  to  this  parish, 
— those  questions  are  for  other  Courts  to  determine. 
If  they  so  claim  to  act  in  virtue  of  this  election,  it 
will  be  for  other  Courts  on  the  construction  of  all 
these  statutes — to  decide  whether  they  are  or  not 
qualified  so  to  act — whether  what  they  may  do  in 
that  character  under  the  Act  of  Parliament,  is  pro- 
perly done  by  them  or  not. 

The  only  question  here,  is  one  put  by  the  Judge 
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in  the  court  below — are  they  the  churchwardens  of      1843» 
the  parish  of  Hackney  for  this  purpose — for  the  January  *7tiu 
purpose  of  this  rate,  which  does  not  profess  to  bind       nunn 
any  other  person  than  an  inhabitant  of  this  parish  ?       tfllrr 

Now  I  am  of  opinion  that  they  are  properly  the  Mo«iy. 
churchwardens  of  this  parish — it  is  provided  by 
this  act,  that  ail  churches  and  chapels,  which  are 
erected  under  the  provisions  of  this  Act  of  Parlia- 
ment, are  to  have  power  of  electing  churchwardens ; 
this  necessarily  infers  that  the  parish  still  remains 
with  that  power — it  is  not  affected  at  all — it 
is  left  untouched  in  that  respect;  it  forms  the 
parish — it  constitutes  the  parish  of  Hackney  as  it  * 
originally  stood — the  election  of  the  churchwardens 
for  the  purpose  of  church  matters  and  ecclesiastical 
matters  is  quite  sufficient,  as  it  appears  to  me,  if 
made  by  the  inhabitants  of  this  part  of  Hackney, 
and  enables  them  to  act  in  that  capacity  for  eccle- 
siastical purposes — the  Court  has  nothing  to  do  with 
the  maintenance  of  the  poor,  or  the  provisions  of 
the  act  as  for  making  other  rates — the  church-rate 
is  that  which  is  sued  for  in  this  case,  and  the  church- 
rate  is  that  alone  on  which  this  Court  can  determine. 
It  is  quite  sufficient  that  these  churchwardens  have 
been  elected  for  this  parish  of  Hackney,  in  order  to 
enable  them  to  sue  upon  this  rate,  which  is  the 
question  now  for  the  decision  of  the  Court. 

The  section  of  the  act  to  which  I  refer  in  the 
58th  of  George  the  Third,  the  section  with  respect 
to  the  election  of  churchwardens  is  the  73d.  [The 
Court  read  it] 

So  that  for  every  church  and  chapel  appropriated 
under  the  provisions  of  this  act,  two  fit  and  proper 
persons  are  to  be  chosen ;  that  is,  for  these  parts  of 
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1843-  the  parish  of  Hackney,  Sooth,  and  West  Hackney, 
JanaaiyWih.  churchwardens  are  to  be  elected— fit  and  proper 
Kw«  persons  are  to  be  elected  to  do  all  things  necessary 
\a«tt  for  the  repairs  of  the  church  ;  therefore  they  would 
Uomr.  be  compellable  to  repair  their  own  churches  under 
the  provision  of  this  Act  of  Parliament 

But  it  was  not  necessary  to  provide  for  that  part 
of  the  parish  which  still  remained:  they  would 
not  be  deprived  of  the  right  of  electing  church- 
wardens for  their  own  purposes  without  special 
enactment  or  necessary  intendment.  There  is 
none  such  in  this  act,  and  therefore  they  continue 
in  the  same  manner  to  elect  their  churchwardens — 
as  every  other  parish  elects  its  own  churchwardens 
for  its  own  ecclesiastical  purposes — for  that  district 
which  remains  as  part  of  the  old  parish*  It  has  not 
been  severed,  or  dismembered,  or  transferred  in 
any  way  whatever;  it  continued  under  the  same 
rights,  the  same  church,  and  the  same  management 
as  it  had  originally. 

On  this  part  of  the  case  there  is  no  doubt  the 
churchwardens  were  properly  elected  by  that  part 
of  the  parish  for  which  they  were  chosen,  and  that 
they  are  therefore  qualified  to  sue  on  this  rate. 
Whatever  may  be  the  construction  put  on  the  local 
act  with  respect  to  the  rates  for  the  poor  or  assess- 
ments for  the  trustees'  rate,  as  distinguished  from 
the  church-rate,  they  were  qualified  to  act  as  other 
churchwardens  in  the  repairs  of  the  church,  for  call- 
ing the  vestry  together  for  the  purpose  of  making 
the  rate,  and  for  suing  for  the  rate,  as  against  those 
who  might  refuse  to  pay,  supposing  it  to  be  other- 
wise properly  made. 

Well,  then,  this  would  dispose  of  as  well  the 
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third  as  the  fourth  objection,   namely,   that  the       18*3* 


Nunw 

against 

Vakty 

and 

MOFSEY. 


churchwardens  were  not  duly  elected  and  no  due  January  27th. 
notice  was  given  of  the  election. 

Holding  that  they  are  churchwardens  of  the 
parish,  and  if  elected  by  the  parishioners  that  they 
are  qualified  to  sue,  on  this  part  of  the  case  no 
notice  was  required  to  be  given  of  the  election  of 
these  churchwardens  to  the  other  parishioners  for 
the  purpose  of  the  church-rate ;  whatever  may  be 
the  defective  qualification  or  want  of  qualification 
as  to  the  other  parts  of  their  duty  to  be  performed 
under  the  provisions  of  this  local  Act  of  Parliament. 

The  next  question  which  arises  is  with  respect  to 
the  necessity  of  the  rate. 

It  is  contended  that  the  rate  is  excessive,  that 
there  are  several  items  in  the  estimate  which  was 
laid  before  the  vestry  which  ought  not  to  have  found 
their  way  into  this  estimate. 

When  I  first  read  the  allegation  it  struck  me 
that  it  was  very  vaguely  worded — that  nothing 
was  pointed  out  as  to  the  items  which  ought  not  to 
have  found  their  way  into  the  church-rate-—or  in 
what  degree  it  was  considered  excessive ;  but  the 
explanation  given  of  that  was,  that  the  rate  was 
excessive  because  the  churchwardens,  if  they  had 
properly  applied  the  dues  which  they  were  entitled 
to  receive  under  the  provisions  of  the  local  Act  of 
Parliament,  would  have  had  sufficient  funds  to  have 
obviated  the  necessity  of  having  a  rate  made  at 
all. 

Now  the  funds  which  it  is  supposed  the  church- 
wardens had  in  hand  were  to  arise  out  of  certain 
dues  and  duties  which  were  to  be  paid  to  them 
under  the  provisions  of  the  local  Act  of  Parliament 

c  c  2 
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18*3.      0f  1790,  namely,  for  interments  in  the  new  church- 


tf*«TT 

mnd 

MONEY. 


January  27th.  yard  and  also  for  tolling  the  bell  at  funerals.    [The 
n^       Court  read  the  4th,  5th,  6th,   and  7th  articles, 
2  Curt.  879.] 

Now  these  are  the  three  articles  of  the  allegation 
which  refer  to  this  particular  point — and  with  respect 
to  the  first  of  these,  the  5th,  the  declaration  of  the 
Act  of  Parliament  is  set  forth — that  the  church- 
wardens were  in  the  habit  of  receiving  for  the  old 
churchyard,  and  for  that  which  may  be  called  the 
new  burial  ground,  certain  fees  for  the  burial  of  the 
dead,  and  the  tolling  of  the  bell,  and  at  certain  rates ; 
that  they  were  empowered  to  receive  these,  and  that 
from  time  to  time  funds  had  been  raised  or  col- 
lected— by  whom,  or  to  whom  they  were  paid,  or 
when  they  were  collected,  or  at  what  time,  is  not 
stated — it  is  not  stated  in  any  one  part  of  this  alle- 
gation that  the  churchwardens  ever  received  these 
rates  since  the  year  1790,  whatever  they  may  have 
done  before ;  and  it  is  not  pleaded  that  these  church- 
wardens had  received  any  such  rates,  or  that  their 
predecessors  had  ever  received  any  such  rate,  car- 
rying it  back  from  1824  to  1790,  when  the  great 
alteration  took  place  in  the  substitution  of  this  new 
church  for  the  old  church ;  and  therefore  I  think 
the  Court  is  perfectly  justified  in  stating,  that  this 
is  a  loose  and  indefinite  plea ;  and  if  any  thing  were 
to  arise  out  of  it,  it  should  have  stated  when,  and  at 
what  time  those  sums  had  been  received,  and  whe- 
ther by  the  churchwardens.  Annexed  to  this  allega- 
tion, in  supply  of  proof,  is  a  copy  of  the  report  that 
was  made  by  the  parish ;  or  by  the  committee 
appointed  by  the  parish  to  investigate  the  case. 
This  is  a  committee  appointed  by  the  vestry  on  the 
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25th  July,  1840,  two  days  after  the  rate  sued  upon 
in  this  case  bears  date. 

The  report  is  this  :  "  The  nature  of  the  reference 
made  to  your  committee  is  in  a  great  degree  sug- 
gested and  controlled  by  the  Act  of  Parliament,  the 
30  George  3,  chap.  71,  under  which  it  arises;  and 
particularly  by  the  20th,  21st,  and  23rd  sec- 
tions of  the  act ;  they  find  but  little  evidence  to 
prove  what  were  the  precise  receipts  of  the  church- 
wardens, in  respect  of  interments  in  the  church  and 
churchyard,  previously  to  passing  the  act  of  1790 ; 
but  they  think  it  fair  to  presume  that  the  scale  of 
1690,  a  copy  of  which  forms  part  of  the  Appendix 
to  this  report,  was  usually,  though  not  universally 
acted  upon. 

"  Both  because  they  have  seen  no  evidence  of  any 
othpr  scale  of  charging,  with  the  exception  of  10*. 
paid  to  the  churchwardens  from  time  to  time  for  the 
use  of  the  ground ;  and  because  they  find  upon  the 
minutes  of  the  select  vestry,  under  the  date  of  Easter 
Tuesday,  1801,  a  resolution  that  the  scale  of  1690 
should  be  registered  on  the  minutes  as  a  memoran- 
dum of  the  old  usage  in  respect  to  burials,  &c." 

I  think  the  committee  came  to  a  very  fair  con- 
clusion, that  the  fees  authorized  by  that  table  of 
1690,  were  those  which  were  received  in  the  old 
churchyard. 

They  also  state  they  found,  that  in  1759,  "  29th 
September,  it  was  resolved,  that  no  stranger  be  for 
the  future  permitted  to  be  buried  in  the  church- 
yard, without  paying  for  the  ground,  as  well  as  for 
the  bell.  That  10*.  be  paid  for  the  ground  in  the 
churchyard,  for  burying  every  person  who  shall  not 
have  a  legal  settlement  in  the  parish,  exclusive  of 


1843. 


January  27th. 

NUNN 

*g*in*t 
Vartt 

mnd 
Morse  y. 


390 


CASES   DETEKMIHED   IK   TOE 


18*3-       the  fees  paid  for  the  bell-     That  double  fees  for  the 
jmamuy  Z7tk   burial  of  every  person  Who  shall  not  be  legally  set* 

k^       tied  in  this  parish  shall  be  paid. 

1£££  "  Secondly :  in  respect  of  what  were  these  fees 

Momt.  receivable.  It  appears  clear  that  the  fees  for  bell- 
tolling  were  received  by  the  churchwardens;  and 
your  committee  also  find  in  the  churchwardens9 
accounts,  subsequently  to  1760,  numerous  entries 
in  the  quarterly  receipts,  with  which  they  debited 
themselves  in  respect  of  burials,  and  for  the  ground ; 
your  committee  find  that  the  aggregate  amount  at 
that  period  generally  averaged  from  602.  to  70/.  per 
annum.  They  have  discovered  no  evidence  to  shew 
that  the  churchwardens  received  value  for  any  place 
or  species  of  burial,  other  than  those  which  occurred 
in  the  church,  (exclusive  of  the  high  and  low  chan- 
cel) and  the  parish  vault,  which  appears  to  have 
been  in  the  churchyard,  and  for  the  use  of  the 
ground  in  the  churchyard  as  before  stated,  and  also 
for  the  tolling  the  bell.  With  reference  to  the  third 
question,  they  think  that  the  minutes  of  the  open 
vestry  for  the  year  1763,  will  give  the  vestry  con- 
siderable information.  It  appears,  that  in  or  about 
the  year  1763/'  (and  this  forms  the  groundwork  of 
the  allegation  in  the  first  instance)  "  it  was  consi- 
dered expedient  to  enlarge  the  old  churchyard,  and 
accordingly  a  piece  of  land  of  copyhold,  (tenure) 
was  purchased  out  of  the  unappropriated  fond,  or 
fund  created  by  the  receipt  of  fines  imposed  by  the 
select  vestry  upon  persons  in  lieu  of  their  serving 
certain  offices  in  the  parish,  and  after  considerable 
difficulty  the  ground  was  consecrated  by  the  bishop 
of  the  diocese.  And  on  the  26th  November,  1763, 
git  was  resolved,  that  the  Rev.  Mr.  Cornthwaite, 
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during  the  pleasure  of  the  parish,  have  leave  to       1843, 
grant  vaults,  monuments,  and  tombstones,  to   be  January  27th. 
made  and  erected  in  the  new  churchyard ;  and  he 
being  present,  returned  the  parishioners  his  thanks 
for  that  liberty" 

That  is  the  additional  copyhold  ground  which 
was  added  in  1763.  "And  at  the  same  time  it 
was  resolved,  that  no  bodies  be  deposited  in  the  old 
churchyard  without  the  leave  of  the  churchwardens 
for  the  time  being,  except  persons  who  have  family 
vaults  or  stones  therein.  It  further  appears,  that 
after  the  enlargement  of  the  churchyard,  and  the 
passing  of  the  resolution,  just  quoted,  to  close  the  old 
one,  the  part  so  added  became  for  most  practical 
purposes  the  churchyard  of  the  parish,  and  conti- 
nued so  to  be,  until  the  passing  of  the  act,  and  the 
subsequent  addition  of  the  present  churchyard.  A 
diligent  examination  has  been  made  of  the  books 
and  documents  relating  to  the  burial  customs  of  the 
parish,  about  and  subsequent  to  the  period  of  passing 
the  new  Church  Building  Act,  but  it  does  not  appear 
that  there  are  any  receipts  or  acknowledgments  in 
the  churchwardens'  accounts,  in  the  interval  be- 
tween 1791,  the  period  of  passing  the  act,  and  1801, 
when  the  resolution  of  vestry  respecting  the  new 
scale  of  fees  was  passed ;  to  shew  what  the  cus- 
tomary charges  were." 

-  So  that  between  1791  and  1801,  a  period  of  ten 
years,  it  does  not  appear  that  the  churchwardens  of 
the  parish  had  received  on  account  of  the  parish, 
and  debited  themselves  with  any  sums  of  money  for 
burials  in  the  churchyard ;  there  is  no  evidence 
to  shew  it  in  the  churchwardens'  accounts;  this 
is  the  proof  adverted  to  by  the  appellant  himself, 
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18*3*      and  no  evidence  of  any  such  receipts  by  the  church- 
JtQaary27th.  wardens  during  those  ten  years. 

i^„  It  then  goes  on  to  state,  "  Entries  appear  under 

^rty      *e  date  °'  1770>  an(*  subsequently  in  the  church- 
ed       wardens'  accounts;  which  shew  that  money  was  not 
only  received  for  the  bells,  but  for  the  ground." 

When  did  that  cease  ?  there  are  no  entries  to 
shew  that  between  1791  and  1801,  any  monies  were 
received,  and  the  utmost  extent  this  would  shew, 
would  be,  that  from  1770,  and  subsequently  to  1791, 
that  is,  for  a  period  of  twenty-one  years,  money  had 
been  received  for  the  bells,  and  for  the  ground  also  ; 
"  and  as  this  was  after  the  date  of  the  consecration 
of  the  intermediate  or  then  new  churchyard,  it 
seems  to  establish  the  fact,  that  the  churchwardens 
did  receive  value  for  the  ground  in  that  church- 
yard." 

There  was  nothing,  however,  to  shew  that  they 
received  any  fees  for  interments  for  the  use  of  the 
ground,  between  1791  and  the  year  1801,  and  no- 
thing afterwards  appears  in  the  report,  or  in  any 
of  these  papers  to  that  effect. 

Now  then,  the  committee  conclude  their  report 
by  this  summing  up :  "  The  result  of  this  investiga- 
tion appears  to  shew,  that  in  the  new  portion  of  the 
old  churchyard,  up  to  the  period  of  passing  the 
Church  Building  Act,  the  vicar  enjoyed  the  privi- 
lege of  granting  vaults,  monuments,  and  tombstones 
only  during  the  pleasure  of  the  parish.  That  the 
bell-money  was  received,  as  now,  by  the  church- 
wardens, and  carried  to  the  church-rate  account; 
that  they  also  received  a  fee  of  10s.  for  the  use  of 
the  ground  from  all  strangers,  or  persons  resident, 
and  not  having  a  legal  settlement  in  the  parish ; 
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but  whether  the  payment  of  this  fee  was  limited  to       18*3- 
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such  persons  only  does  not  appear.    The  fees  paid  January  27th. 
for  the  use  of  the  ground  in  the  old  church,  and  in       xTZ 
the   parish   vault,  which  was  in  the  churchyard, 
were  also  received  by  the  churchwardens." 

Now  this  only  brings  it  up  to  the  passing  of  the 
act  of  1790 ;  at  that  time  certain  fees  were  received, 
and  authority  given  to  the  churchwardens  to  receive 
the  same  fees,  whatever  they  might  be. 

There  is  nothing  to  shew  that  these  fees  had  at 
any  time,  after  the  passing  of  the  act,  been  received ; 
whether  by  the  direction  of  the  vestry,  or  by  any 
arrangement  made  with  the  vicar,  in  order  to  com- 
pensate him  for  loss  he  sustained  for  burials  in  the 
church,  and  certain  parts  of  the  churchyard,  which 
were  prohibited  by  the  act  of  1790,  or  not,  may 
perhaps  appear  by  subsequent  consideration  of  the 
scale  of  fees  which  was  sanctioned  by  Lord  Stowell, 
then  Sir  William  Scott,  in  1801,  when  chancellor 
of  the  diocese  of  London. 

Now,  annexed  to  the  report  in  the  Appendix,  is 
the  scale  of  fees  in  1690,  when  Doctor  Newton  was 
chancellor  of  London ;  and  looking  through  this 
table  of  fees,  I  find  very  little  that  applies  to  the 
churchyard  in  its  present  state,  for  fees  for  the  use  of 
the  ground.  In  this  table,  I  find  that  for  burials  in 
the  high  and  low  chancels,  there  is  a  fee  to  be  paid 
to  the  churchwardens,  for  the  great  bell,  of  13s.  4d.f 
and  nothing  to  be  paid  for  the  ground.  In  the 
north  and  south  sides  of  the  chancel,  the  church- 
wardens are  to  receive  the  sum  of  )l.  for  the  use  of 
the  ground ;  and  in  the  parish  >ault  they  are  to 
receive  21.  for  the  ground  ;  and  13*.  Ad.  is  to  be 
paid  to  them  for  the  great  bell.     I  do  not  find  any- 
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thing  stated  to  be  received  by  the  churchwardens 
for  the  ground  in  the  churchyard.  All  that  I  find 
is :  "  To  the  churchwarden,  for  the  great  bell, 
13s.  Ad. ;  for  the  fifth  bell,  to  the  churchwarden, 
6*.  8d.;  the  fourth,  4s.;  the  third,  2*.  6d.;  the 
second  bell,  2s. :  and  with  the  little  bell,  nothing  is 
to  be  paid  to  the  churchwardens. 

There  is  nothing  in  this  table  of  fees  which  would 
enable  the  Court  to  see  that  there  was  any  fee  to 
be  paid  for  the  use  of  the  ground,  inasmuch  as  it 
does  not  appear  that  there  was  any  vault  called 
the  parish  vault  in  this  new  churchyard,  for  which 
alone,  except  in  particular  parts  of  the  church,  fees 
are  to  be  paid;  and  by  the  act  of  1790,  (sec.  17,) 
all  burials  within  the  church,  unless  vaults  are  built 
under  it,  are  prohibited ;  and  therefore  uo  fee  is  to 
be  taken ;  they  are  not  to  be  paid  for  the  ground 
there.  Whether  there  is  a  vault  or  not  under 
the  present  parish  church  of  Hackney,  I  do  not 
know. 

Now  that  continued  to  be  the  table  of  fees  up  to 
1801;  and  looking  through  it,  I  do  not  find  it 
any  where  stated,  that  any  fee  whatever  is  to  be 
paid  to  the  churchwardens  for  the  use  of  the 
ground. 

By  the  Local  Act,  burials  in  the  church  are 
prohibited,  and  also  within  twenty  feet  of  the 
walls  of  the  church ;  the  rights  of  the  minister  are 
to  a  certain  extent  curtailed  by  this ;  and  therefore 
the  parish  had  in  1801,  as  they  stated,  been  in  the 
habit  of  allowing  to  the  minister  an  annual  com- 
pensation for  the  usual  dues  he  would  receive — 
what  that  annual  compensation  was,  and  out  of 
what  it  arose,  the  Court  is  not  informed.     It  may 
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be,  that  those  fees  which  were  usually  paid  to  the       1843, 
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churchwardens  for  the  use  of  the  ground,  had  been  January  27th. 

paid  to  the  ministers  since  1790 — it  may  be  so,  I       *w 

know  nothing  of  that.   Whether  the  churchwardens 

could,  or  might  have  received  these  fees,  and  ought 

to  receive  the  fees  in  aid  of  the  church-rates,  I 

know  not.     I  find,  burying  in  a  vault,  the  minister 

is   to  have   1/.,  the    churchwardens    are  to   have 

13*.  4td. — for  what?  for  the  great  bell,  not  for  the 

ground.     For  the  fifth  bell,  6*.  8d. ;  for  the  fourth 

bell,  4s. ;  and  so  it  goes  on,  decreasing  with  the  size 

of  the  bell :  there  is  nothing,  absolutely  nothing, 

stated  here  as  to  any  sum  to  be  received  by  the 

churchwardens  for  the  use  of  the  ground. 

Unquestionably,  it  is  not  for  this  Court  to  in- 
quire as  to  the  legality  of  the  scale.  It  stands  as  a 
fee  allowed  by  this  table,  the  legality  of  which  may 
be  very  questionable  indeed— Ma*  the  Court  is  not 
called  on  to  determine. 

There  is  nothing  to  shew  that  the  churchwardens 
have  ever  since  1790,  received  fees  for  the  use  of 
the  ground — nothing  of  the  kind  is  alluded  to  in 
this  allegation  ;  it  is  said  that  those  sums  have  been 
from  time  to  time  collected,  without  stating  when, 
without  stating  at  what  time  they  last  were  so; 
and  therefore,  whether  they  thought  themselves  en- 
titled to  claim  those  dues  and  duties— the  same  dues 
and  duties  which  were  made  payable  under  the  pro- 
visions of  the  act  which  prohibited  burials  in  the 
church,  does  not  appear. 

What  they  did  receive,  was  for  the  use  of  the 
ground  in  the  church,  and  for  the  parish  vault; 
but  it  does  not  appear  there  is  any  such  existing  in 
the  present  churchyard. 
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1843*  Under  these  circumstances  I  am  of  opinion  that 

January  27th.  the  church  warden  8  are  not  before  the  Court  on  any 
Nunn  excessive  rate.  It  does  not  appear  they  had  a  fund 
Vabty  out  of  which  these  necessary  repairs  of  the  church 
mJpsey.  could  be  paid.  It  is  stated  in  the  argument  that 
this  is  very  much  the  same  as  if  there  had  been  a 
rate  not  collected,  and  the  Court  will  not  hold  a 
a  church-rate  to  be  valid  when  the  churchwardens, 
by  collecting  a  rate  already  made  and  granted,  can 
put  themselves  in  possession  of  funds  to  defray  the 
necessary  repairs  of  the  church.  It  appears  to  me  to 
differ  very  materially  from  a  case  where  the  church- 
wardens by  their  own  exertions — by  calling  on  the 
persons'  who  are  assessed  to  pay  the  rate,  can  get 
possession  of  funds ;  in  which  case  they  shall  not  be 
permitted,  by  the  neglect  of  their  duty,  to  call  on  the 
parishioners  to  pay  an  additional  rate — to  call  on 
those  parishioners  who  gave  no  trouble  in  the  collec- 
tion, who  are  willing  to  pay,  and  willing  to  discharge 
that  obligation,  which  the  common  law  imposes  on 
them,  without  resistance.  But  this  is  not  so.  They 
must  ascertain  before  hand  what  these  fees  are — that 
the  fees  are  all  receivable — whether  they  have  been 
so  appropriated  by  the  order  of  the  parish — whether 
they  could  recover  them  unless  by  involving  the 
parish  in  a  lawsuit ;  if  the  parish  are  of  opinion  that 
these  fees  are  improperly  received  by  other  persons, 
they  must  direct  the  churchwardens  to  take,  or  they 
must  take  means  of  recovering  these  fees  from  those 
persons  who  have  unduly  received  them  by  an  action 
at  law,  or  otherwise  as  they  may  be  advised  ;  or  they 
may  direct  the  churchwardens  to  do  so  and  furnish 
them  with  funds  to  carry  on  the  action  ;  because  in 
these  days  we  know  that  retrospective  church-rates 
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cannot  be  enforced — if  the  churchwardens  do  embark 
in  litigation  they  must  take  care  to  provide  them- 
selves with  funds  in  some  way  or  other,  or  to  secure 
to  themselves  the  repayment  of  the  expense  to 
which  they  may  be  put  in  prosecuting  these  suits — 
in  this  very  suit,  to  recover  the  sum  of  3*.  Ad. ! 
how  are  the  churchwardens  to  be  reimbursed  for 
the  expense  they  have  been  put  to,  unless  by  the 
parish  in  some  way  or  other  ? 

Under  these  circumstances  therefore,  I  am  of 
opinion  that  this  is  distinguished  from  the  case  of  an 
unlevied  rate.  I  am  not  prepared,  even  in  the  case 
of  an  uncollected  rate — where  the  churchwardens 
can  say  they  have  done  all  they  can  to  recover  the 
rate,  although  there  still  remains  a  large  sum  uncol- 
lected which  the  parties  are  unable  to  pay  ill  conse- 
quence of  their  poverty—  to  say,  that  they  would  not 
be  entitled  to  another  rate  to  enable  them  to  carry 
on  their  duties  in  providing  for  the  due  sustentation 
of  the  fabric  of  the  church,  and  providing  the  ner 
cessary  articles  for  the  performance  of  divine  service. 
I  cannot  say,  even  if  such  a  case  could  be  shown, 
that  it  would  be  a  sufficient  reason  why  the  rate 
should  not  be  enforced. 

Now  this  disposes  of  those  objections  which  arise 
on  the  construction  of  the  local  acts,  and  of  the 
general  Act  of  Parliament. 

There  then  remain  two  other  points  to  be  con- 
sidered, namely,  whether  the  rate  has  been  imposed 
and  properly  assessed  on  the  proper  persons.  That 
is,  whether  on  the  10th,  11th  and  12th  articles  of 
this  allegation,  this  rate  has  been  properly  levied. 

The  10th  article  merely  pleads  the  act — the  local 
act  of  the  60th  of  George  the  Third,  by  which  the 
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trustees  of  the  poor  of  Saint  John,  Hackney,  are 
authorized  to  compound — to  take  smaller  sums  for 
those  rates  than  they  would  otherwise  obtain.  It  is 
not  necessary  further  to  consider  that.  The  11th 
article  I  confess  appeared  to  me  to  be  somewhat  an 
extraordinary  article  to  be  urged  against  the  validity 
of  the  rate.  "  That  although  the  names  of  the 
tenants  of  the  said  compounded  houses  are  inserted 
in  the  church-rate  book  belonging  to  the  said  parish 
of  Hackney,  and  a  certain  assessment  affixed  to 
each  of  them  ;  yet  it  is  not  such  tenants,  but  their 
landlords,  who  are  applied  to  for  payment  of  the 
said  rate/' 

I  am  not  at  all  aware  that  this  is  any  objection  to 
the  validity  of  the  rate — that  the  proper  persons 
being  assessed,  other  persons  were  applied  to  for  the 
rate— if  they  pay  the  rate  which  is  properly  assessed 
on  the  tenants  and  occupiers,  I  cannot  conceive  that 
is  an  objection  to  the  rate ;  or  even  if  the  landlord 
had  been  assessed  to  the  rate — if  the  landlord  paid 
the  rate — if  the  rate  was  paid  for  that  house 
which  is  occupied  by  this  person,  although  the 
landlord  might  be  assessed,  and  might  choose  to 
pay  that  rate,  I  do  not  know  that  would  be  any  ob- 
jection to  the  rate,  if  the  whole  property  in  the 
parish  had  been  properly  assessed.  All  that  is  ne- 
cessary is,  to  see  whatis  the  property  of  the  parish, 
and  that  it  is  all  rated  ? — whether  the  tenant  is  rated 
or  the  landlord,  is  nothing  to  the  validity  of  the  rate 
so  far  as  other  individuals  are  concerned.  The 
particular  tenant  might  say,  "  I  am  not  to  be  rated, 
the  landlord  is  to  be  rated ;"  but  still  if  the  premises 
were  rated,  although  it  should  be  assessed  to  the 
landlord,  I  do  not  know  that  would  be  an  objection 
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to  the  rate,  provided  the  rate  was  recovered :  the 
money  id  forthcoming  for  the  premises  rated. 

It  is  not  necessary  to  decide  that  point  or  to  con- 
sider it  any  further,  because  here  in  point  of  fact  the 
proper  persons  are  assessed,  namely,  the  tenants,  by 
their  names  and  surnames,  the  proper  persons  have 
been  assessed — if  the  landlords  choose  to  pay  the 
rate  for  them,  that  is  no  ground  for  objecting  to  the 
validity  of  the  rate  • 

It  then  goes  on  to  plead,  "  that  although  the  said 
assessment  in  the  church-rate  book  is  in  itself  below 
the  real  actual  and  proper  value  of  such  houses,  and 
below  their  estimated  rental  in  the  poor-rate  book 
belonging  to  the  said  parish,  yet  that  in  fact  the 
landlords  of  the  said  houses  or  most  or  many  of 
them  do  not  pay  the  said  church-rates  according  to 
such  assessment,  but  according  to  the  reduced  com- 
pounded assessment  contained  in  the  said  poor-rate 
book,  under  the  aforesaid  Act  of  Parliament/' 

Now  nothing  can  be  more  loose  and  indefinite  than 
this  mode  of  pleading,  *'  that  the  landlords  of  the 
said  houses  or  most  or  many"  without  specifying  in 
any  manner  whatever — "  are  rated  not  according  to 
their  assessment,  but  according  to  the  reduced  com- 
pound sum." 

If  it  arose  from  a  larger  sum  than  otherwise  ne- 
cessary, it  should  be  pointed  out  and  specified 
which  of  the  houses  are  so ;  the  question  here  is 
merely  whether  the  rate  is  equal  or  unequal  ? 

They  may  be  all  rated  according  to  the  church- 
rate  book,  for  any  thing  that  appears  in  the  article. 
If  they  are  rated  so,  although  it  may  be  below  the 
poor-rate,  it  is  not  necessary  the  rate  should  be  un- 
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1843.  equal ;  it  may  not  be  necessary  to  follow  the  poor-rate 
January  27tb.  in  every  instance.  The  mode  of  rating  matters  not ; 
if  one  is  100/.,  or  another  20/.,  provided  they  are  all 
rated  in  proportion  to  their  value ;  this  is  the  point 
to  be  considered.  Still  less  does  it  matter  when  the 
latter  part  of  the  allegation  comes  to  be  considered. 
"  That  sixteen  houses  belonging  to  John  Burton,  a 
parishioner  of  the  said  parish,  of  the  actual  yearly 
rental  of  1202.  or  140/.,  or  thereabouts,  and  estimated 
in  the  poor-rate  book  at  the  value  of  104/.,  are 
charged  in  the  rate  of  2d.  in  the  pound,  at  the  sum 
of  16*.  $d"  What  of  that  ?  Suppose  they  are,  other 
houses  are  charged  in  the  same  proportion,  that  is 
not  the  objection  here ;  the  objection  is  this  which 
follows :  "  That  although  such  sum  is  entered  in 
the  church-rate  book,  as  having  been  paid  in  respect 
of  the  said  houses,  yet  that  the  said  John  Burton 
did  not  actually,  and  in  truth,  pay  more  than  the 
sum  of  Is.  2d.,  being  the  amount  due  from  him  for 
the  said  houses,  upon  the  compounded  poor-rate 
assessment,  made  under  the  provisions  of  die  afore- 
said Act  of  Parliament/' 

Why,  if  the  churchwardens  have  been  foolish 
enough,  or  liberal  enough  to  accept  the  sum  of 
7$.  instead  of  16*.,  they  must  suffer  the  consequence 
themselves ;  it  is  no  loss  to  the  parish.  They  have 
charged  themselves  with  having  received  the  whole 
sum,  and  they  are  accountable  to  the  parish  for  the 
whole  sum.  If  they  choose  to  receive  less  than  is 
their  due — if  they  choose  to  charge  themselves  with 
the  whole  amount  and  only  receive  a  part,  that  is 
their  affair ;  that  will  not  make  the  rate  invalid : 
they  are  liable  to  the  parish  :  if  they  have  charged 
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themselves  with  more  than  they  have  received,  the      1843. 
parish  is  no  loser.     There  is  no  ground  for  objecting  J*»«wy  27th. 
to  the  validity  of  the  rate  on  that  account.  Nun* 

Now  the  next  article  is  the  last  which  the  Court  \%™r 
has  to  consider,  and  that  is  on  the  real  question  of  mowIy. 
inequality  of  the  rate ;  for  it  pleads  "  that  seven 
houses  situate  in  Water-lane  in  the  said  parish,  are 
estimated  in  the  poor-rate  book  of  the  said  parish  at 
the  rental  of  44/.,  but  that  the  same  are  assessed  to 
the  said  church-rate  at  the  annual  rental  of  28/. 
only." 

Then  it  goes  on  to  enumerate  a  vast  number  of 
other  houses  which  are  rated  at  a  different  sum  in 
the  church-rate  book  to  that  of  the  poor-rate  book. 
If  the  rate  is  unequal  and  unequally  assessed,  I  agree 
with  the  learned  Judge  in  the  Court  below,  that 
would  be  a  ground  for  quashing  the  rate  altogether : 
it  is  essential  to  a  church-rate  that  each  indivi- 
dual shall  be  rated  equally  in  proportion  to  the  pro- 
perty he  possesses.  But  it  does  not  give  rise  to  the 
question  of  inequality  by  stating  they  are  valued 
at  a  certain  sum  in  the  poor-rate  book,  and  ano- 
ther in  the  church-rate  book  ;  because  all  the 
houses  may  be  valued  at  the  same  rate  in  the 
church-rate  book — they  may  be  all  rated  at  an 
under  value.  If  some  of  them  were  rated  at  the 
value  of  them  in  the  poor-book  and  others  not,  it 
would  not  follow  that  was  the  actual  value.  The 
poor-rate  book  may  have  rated  some  too  high  as 
well  as  others  too  low.  The  church-rate  book  may 
more  equally  have  assessed  them,  and  therefore  on 
this  article  of  the  allegation  it  does  not  appear  to 
me  the  question  of  inequality  is  properly  raised,  so 

VOL.  III.  D  D 
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1843.       that  the  Court  can  come  to  a  conclusion  upon  it.     It 
January  27th.    is  too  much  to  say  the  church-rate  book  and  the 

n^Tn       poor-rate  book  must  agree. 

^"J*  If  the  question  of  inequality  is  to  be  raised  and 

MomIy  insisted  on,  it  must  be  done  in  a  different  and  dis- 
tinct form,  and  shew  that  some  houses  are  rated 
much  below  their  value ;  and  that  for  which  Mr. 
Nunn  is  rated,  above  its  value. 

Now  under  these  circumstances,  therefore,  I  am 
clearly  of  opinion  that  the  Judge  of  the  Court 
below  has  come  to  a  right  conclusion  with  respect 
to  this  allegation ;  and  I  perfectly  agree  with 
him  in  opinion  that  if  the  facts  here  stated  were 
proved,  modo  et  formd,  as  they  are  alleged,  they 
would  not  form  a  valid  defence  to  the  demand 
which  was  made  on  Mr.  Nunn  for  the  sum  of  3*.  Ad. 
under  this  assessment  which  has  been  made  on  him 
by  the  churchwardens  of  the  parish  of  Hackney ; 
and  consequently  I  am  of  opinion  I  must  hold  now 
against  the  appeal,  and  affirm  the  sentence  of  the 
Court  below;  and  I  must  also,  as  a  matter  of 
course,  do  it  with  costs.  What  were  the  church- 
wardens to  do  ?  If  Mr.  Nunn  will  take  on  himself 
to  litigate  this  demand  which  was  made  against 
him  ;  and  if,  in  the  opinion  of  the  Court  below  and 
of  this  Court,  he  is  not  borne  out  in  the  objections 
which  he  has  made,  I  think  it  must  be  at  his  own 
expense  that  he  does  this,  and  not  at  the  expense  of 
the  parish  or  at  the  expense  of  the  churchwardens ; 
and  that  I  should  stop  short  of  justice  if  I  did  not 
affirm  this  sentence  with  costs. 
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Meddowcroft  v.  Huguenin. 


1842. 
Dec.  13th. 

1843. 
__  February  13th. 

This  was  a  business  of  bringing:  into,  and  leaving     Asentenceof 

00  °    a  Court  of  ex- 

in  the  registry  of  this  Court  letters  of  administra-  elusive  juris- 
tion  of  the  goods,  chattels  and  credits  of  William  beCim^ach°ed7 
Meddowcroft,  deceased,  and  shewing  cause  why  the  counbyrea- 
same  should  not  be  revoked  as  having  been  surrep-  ^coitoion 
titiously  and  under  false  suggestions  obtained,  and  practised  in  ob- 

i  *  .  .  .  tuning  it. 

why  letters  of  administration  of  the  said   goods     Qu*re,whe- 

i_ii  t  i  i.  i  .  ther  the  issue 

should  not  be  granted  according  to  law ;  it  was  pro-  of  a  marriage, 
moted  by  William  Meddowcroft,  theretofore  passing  ETnuiund  t0 
by  the  name  of  Gregory,  the  natural,  lawful,  and  ^r* 
only  child  of  the  deceased,  against  Harriet  Huguenin ,  ^SoSScSnt' 
wife  of  Louis  Huguenin,  theretofore  calling  herself  can  impeach 
Meddowcroft,  and  pretending  to  be  the  lawful  relict  in  the  Preroga- 
of  the  deceased.  Allegation, 

The  party  cited  having  duly  appeared,  an  allega-  ^cKhT 
tion  was  given  in  on  behalf  of  William  Meddow-  »«ntencereject- 

©  ed(  on  a  review 

croft,    pleading,  that   William    Meddowcroft,   the  ofthefscts 
party  deceased,  on  the  28th  of  February,  1815,  duly  whiebfraudand 

•    *.  •    j        »^i_    Tkit  r-i  »j  •       xi_      collusion  were 

intermarried  with  Mary  Gregory,  widow,  in  the  proposed  to 
parish  church  of  St.  James's  Clerkenwell,  and  that  be8hewn- 
an  entry  of  such  marriage  was  duly  made  in  the 
register-book  of  marriages  kept  in  and  for  the  said 
parish ;  that  the  parties  lived  and  cohabited  together, 
and  were  reputed  to  be  husband  and  wife.  That 
there  was  issue  of  the  said  marriage,  one  child,  the 
party  proceeding  in  this  cause,  who  was  born  in 

dd2 
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18*2.      the  year  1817,  and,  in  the  month  of  February  in  the 

Dec.  i3th.    same  year,  was  baptised  by  the  name  of  William, 

HiD^^Korr  and  an  entry  thereof  made  in  the  register-book  of 

hSw.     baptisms  kept  for  that  purpose  in  the  parish  of  St. 

George  the  Martyr,  in  the  county  of  Middlesex  : 

but  that  in  the  said  entry  Mary  Meddowcroft,  the 

wife  of  William  Meddowcroft,  deceased,  and  the 

mother  of  the  party  proceeding  has  been  erroneously 

or  fraudulently  described  as  Mary  Gregory. 

The  defendant,  Harriet  Huguenin,  gave  in  a  de- 
fensive allegation,  in  which  it  was  pleaded,  That  soon 
after  the  marriage  in  fact  had  between  William  Med- 
dowcroft, deceased,  and  Mary  Gregory,  widow,  to 
wit,  in  or  about  the  year  1816,  a  suit  of  nullity  of 
marriage  (a)  by  reason  of  minority,  and  the  undue 
publication  of  banns,  entitled  Meddowcroft  v.  Gre- 
gory, fate-  \j  calling  herself  Meddowcroft,  was  in- 
stituted in  the  Consistorial  Court  of  London,  by 
William  Meddowcroft,  the  elder,  the  father  of  Wil- 
liam Meddowcroft,  the  party  deceased,  against  the 
said  Mary  Gregory,  falsely  calling  herself  Med- 
dowcroft ;  and  on  Friday  the  12th  of  July,  1816,  the 
Judge  of  that  Court  did,  by  his  definitive  sentence, 
or  final  decree  in  writing,  pronounce,  that  the  said 
pretended  marriage,    however,   in   fact    had   and 
solemnized,  was  null  and  void  to  all  intents  and 
purposes  in  law  whatsoever,  pursuant  and  agree- 
able to  the  statute  passed  in  the  26th  year  of  the 
reign  of  his  late  Majesty  King  George  2.      That 
no  appeal  was  had  or  made  against  the  said  sen- 
tence or  decree,  and  the  same  is  now  a  valid  and 
subsisting  sentence  or  decree. 

(a)  See  the  Report  of  the  case  of  Meddowcroft  r.  Meddowcroft ;  2 
Cons.  Rep.  207. 
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The  sentence  was  annexed  in  supply  of  proof.       1842. 
This  allegation  was  admitted  without  opposition.         Dec.  wth. 

A  responsive  allegation  was  given  in  on  the  part  mbdm^sor 
of  William  Meddowcroft,  which  pleaded,  HvSSmmu 

First  article.  That  he,  the  party  in  the  cause,  was 
born  on  the  15th  of  January,  1817,  subsequent  to 
the  time  when  the  said  proceedings  were  so  had, 
and  the  sentence  given  in  the  said  Consistorial 
Court  of  London,  and  that,  by  reason  thereof,  it  was 
res  inter  alios  actaf  and  that  such  sentence  cannot 
in  law  be  holden  to  be  binding  and  conclusive  on 
the  party  in  the  cause,  who  was  necessarily  a  stranger 
to,  and  had  no  means  or  power  of  intervening  in  the 
suit,  by  the  result  of  which  be  both  was  and  is  most 
grievously  damnified  both  in  estate  and  reputation. 

Second,  That  by  reason  of  the  fraudulent  sup- 
pression of  evidence  in  the  said  proceedings,  and  the 
erroneous  evidence  on  which  the  said  sentence  was 
mainly  founded,  as  hereinafter  pleaded,  such  sen- 
tence is  not  a  valid  sentence,  nor  binding  against 
the  interest  and  rights  of  the  party  in  this  cause. 
That  previously  to  the  publication  of  the  banns  of 
marriage  between  the  said  William  Meddowcroft, 
the  deceased,  and  Mary  his  wife,  then  Mary  Gre- 
gory, widow,  in  the  parish  church  of  St.  James's, 
Clerkenwell,  a  paper  of  instructions  for  such  publi- 
cation, containing  the  true  names  of  the  parties, 
was  delivered  to  Elizabeth  Penry,  the  daughter  of 
Joseph  Penry,  the  parish  clerk  of  the  said  parish  ; 
and  the  said  Elizabeth  Penry,  who  was  in  the  habit 
of  receiving  notices  for  publication  of  banns  of 
marriage,  at  the  house  of  the  said  parish  clerk,  en- 
tered such  names  in  a  private  banns  book:  That 
in  so  doing,  the  said  Elizabeth  Penry  wrote  the 
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1842.  initial  and  second  letters  "  Me9'  of  the  name  Med- 
Dec.  i3ih.  dowcroft  so  as  to  resemble  "  TFt,"  and  such  were  so 
Msddowcroft  mistaken  by  the  said  parish  clerk,  who,  not  only  in 
HuoraiM.  entering  the  said  name  in  the  said  banns-book,  mis- 
took such  letters,  but  also  omitted  the  second  letter 
"</,"  and  spelt  the  name  Widowcroft:  that  in  con- 
sequence thereof  the  banns  of  marriage  of  the  said 
parties  were  published  in  the  said  church  as  be- 
tween William  Widowcroft,  bachelor,  and  Mary 
Gregory,  widow.  That  on  the  day  of  the  said  mar- 
riage, the  mistake  in  the  said  banns-book,  which 
until  such  time  were  wholly  unknown  to  the  said 
William  Meddowcroft  and  the  said  Mary  Meddow- 
croft,  then  Gregory,  were  first  discovered  ;  that  on 
such  occasion,  the  said  mistakes  appearing  to  have 
originated,  as  in  fact  they  did,  solely  with  the  said 
Elizabeth  Penry,  and  the  said  parish  clerk,  the 
same  were  corrected,  under  the  directions  of  the 
Rev.  J.  Leese,  the  officiating  minister  of  the  said 
parish,  in  the  said  banns-book,  and  thereupon  the 
said  marriage  was  then  duly  had  and  solemnized  in 
pursuance  of  the  publication  of  such  banns. 

Third.  That  at  the  time  of  the  proceedings  in 
the  said  Consistorial  Court,  Elizabeth  Penry  was 
not  examined  as  a  witness,  although  living  at  the 
time,  she  not  having  died  until  the  month  of  August, 
1823(a).  Nor  was  such  paper  of  instructions,  nor 
the  said  private  book  produced,  nor  any  reason 
pleaded  or  assigned  for  the  non-production  of  the 
same.  That  by  such  suppression  and  withholding 
of  evidence  the  true  character  of  the  case  was  con- 
cealed from  the  Court. 

(a)  This  and  the  passages  subsequently  printed  in  italics  are  the 
amendments  made  in  the  allegation. 
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Fourth,  {a)     That  after  the  determination  of  the       1842. 
said  cause,  Elizabeth  Penry  repeatedly  declared  to     Dec.  i&h. 
several  persons,  that  she  was  much  surprised  that  Mbdmtoor 
she  had  not  been  examined  as  a  witness  therein,     hSk. 
and  that  she  had  no  doubt  that  the  names  of  the 
parties  were  properly  and  correctly  written  upon 
the  paper  delivered  to  her  as  notice  for  the  publi- 
cation of  banns,  and  that  the  surname  of  Meddow- 
croft  was,  through  her  mode  of  writing  the  same 
in  the  private  book,  mistaken  for  Widowcroft.  And 
that  up  to  the  period  of  her  decease,  she  invariably 
declared  that  the  aforesaid  mistake  and  its  conse- 
quences preyed  heavily  upon  her  mind,  and  caused 
her  great  uneasiness.  ' 

Fifth.  That  as  well  before  as  during  the  progress 
of  the  proceedings  in  the  Consistorial  Court,  the 
said  Mary  Meddowcroft,  by  false  representations  of 
the  said  William  Meddowcroft  her  husband,  and 
others,  in  respect  to  the  advantage  that  would 
result  to  her  from  not  contesting  the  suit,  and  more 
particularly  from  the  solemn  promise  of  her  said 
husband,  that,  in  the  event  of  a  sentence  of  nullity 
being  pronounced,  he  would  again  marry  her,  and 
the  said  Mary  Meddowcroft  being  entitled  to  a 
pension  of  sixty-five  pounds  per  annum  as  widow 
to  John  Gregory,  her  husband,  was  induced  to  carry 
on  the  suit  collusively,  and  neither  to  administer 
interrogatories  to  the  witnesses  produced  on  behalf 
of  the  promoter  of  the  suit,  nor  to  file  any  allega- 
tion on  her  own  behalf,  and  she  the  said  Mary 
Meddowcroft,  as  well  during  the  said  proceedings, 
as  shortly  after  the  termination  of  the  same,  so 
declared  or  to  such  effect  to  divers  persons.    That  in 

(a)  This  article  was  rejected. 
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1842.  consequence  of  such  withholding  of  evidence,  the 
Dec,  isth.  non-administering  of  interrogatories,  and  the  omis- 
MBDMwcRorc  sion  to  plead,  and  the  collusive  conduct  aforesaid, 
Hvqvk*!*.  there  was  no  bonk  fide  contestation  of  suit,  and  by 
reason  thereof  the  true  state  of  the  facts  was  per- 
verted or  suppressed,  and  a  surprise  effected  by  the 
said  William  Meddowcroft,  the  promoter  of  the  suit 
upon  the  justice  of  the  Court. 

Sixth,  Pleaded,  that  James  Meddowcroft,  the 
great-uncle  of  William  Meddowcroft,  the  party  in 
the  cause,  by  his  will  devised  and  bequeathed  his 
real  and  personal  estate  to  be  accumulated  for 
twenty -one  years,  and  after  that  period  to  go  to  the 
eldest  male  lineal  descendant  of  his  nephew  William 
Meddowcroft,  the  father  of  the  party  in  this  cause, 
and  that  such  accumulations  amount  to  80,000/., 
the  time  of  accumulation  having  lately  expired. 

Seventh.  That  the  party  in  the  cause  was  not 
apprised  of  the  circumstances  under  which  the 
marriage  took  place,  until  the  end  of  the  year  1840, 
when  the  said  Mary  Meddowcroft,  his  mother,  for 
the  first  time  shewed  him  certain  papers  and  docu- 
ments connected  with  the  proceedings,  had  as 
aforesaid,  in  the  Consistorial  Court,  and  made 
sundry  communications  relative  thereto,  which 
induced  him  to  institute  the  present  proceedings. 

Eighth.  That  diligent  search  and  inquiry  has 
been  made  for  the  paper  of  instructions  for  the  pub- 
lication of  the  banns  of  marriage,  and  for  the  pri- 
vate book  of  banns ;  but  the  same  cannot  now  be 
discovered.  That  such  paper  of  instructions  and 
private  book  were  respectively  in  existence  at  the 
time  of  the  proceedings  in  the  Consistorial  Court  of 
London. 
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.  The  admission  of  this  allegation  was  opposed  by       1842. 
Addams  and  Robinson.  Dec.  ldth. 

This  is  an  attempt  to  impeach  indirectly  a  sen-  mbdbwceoit 
tence,  in  rem,  of  a  Court  of  exclusive  jurisdiction.  H£*^llf, 
Fraud  in  obtaining  a  sentence  in  rem  can  only  be 
examined  into  by  the  Court  in  which  the  sentence 
was  pronounced.  Meadows  v.  Duchess  of  Kings- 
ton, (a)  Admitting  that  a  stranger  to  the  record, 
who  cannot  be  admitted  to  question  the  sentence 
directly  in  the  Court  where  it  was  pronounced,  may 
impeach  it  collaterally  in  another  Court.  Prudham 
v.  Phillips  (6),  still  the  party  proceeding  in  this 
cause  is  not  a  stranger  to  the  record,  but  a  privy, 
and  be  may  question  the  sentence  in  the  Consis- 
torial  Court.  Kenns  case  (c),  and  Cor bet  fs  case  (d)9 
decided  this  very  point. 

This  is  a  sentence  in  rem9  Duchess  of  Kingston's 
case  (e),  Mayo  v.  Brown  (/),  Mellicent  v.  Melli- 
cent  (g)9  Blackhams  case.  (A) 

Phillimore  and  R.  Phillimore  in  support  of  the 
allegation. 

The  Court  is  not  asked  to  reverse  the  sentence  of 
the  Consistorial  Court,  but  to  pronounce  such  a 
sentence  in  this  suit,  in  so  far  as  respects  the  mar- 
riage between  Mr.  and  Mrs.  Meddowcroft,  as  Lord 
Stowell  would  have  pronounced  in  the  Consistorial 
had  the  facts  now  presented  to  the  Court  been 
before  him  on  that  occasion. 

A  sentence  of  a  Spiritual  Court  is  not  conclusive 
on  the  subject  of  marriage,   "  Sententia  in  causa 

(<0  Ambl.  756-762.        (ft)  Ambl.  753.  (a)  7  Coke,  42. 

(<*)  lb.  cited.  (e)  20  St.  TV.  431.         (/)  lb.  cit. 

(S)  lb.  cit.  (*)  1  Salk.  290. 


^ 
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1842.       matrimoniali  nunguam  transit  in  rem  judicatam"  (a) 
Dec.  i3thT  A  sentence  in  the  Spiritual  Court  is  not  conclusive 
MED^Rorr  in  a  question  of  ejectment.  (6) 
h^TnIn.        **  *8  admitted  that  a  party  may  question  a  sen- 
tence, affecting  his  interest,  if  pronounced  in  a  suit 
to  which  he  was  not  a  party ;  the  party  in  this  cause 
was  no  party  to  the  suit  in  the  Consistorial  Court ; 
he  could  not  be,  for  he  was  not  born  until  after  thg 
date  of  that  sentence.     The  issue  are  strangers  to 
the  record,     Brownsword  v.  Edwards,  (c) 

Addams,  in  reply. 

Brownsword  v.  Edwards,  merely  affirms  an  un- 
doubted proposition,  that,  after  the  death  of  one  of 
the  parties  to  a  marriage,  no  sentence  of  nullity 
can  be  given  touching  that  marriage.  If  the  issue 
cannot  question  the  sentence  in  the  Spiritual  Court 
no  person  can  do  so ;  clearly  the  parties  to  the  suit 
are  precluded  from  doing  so,  what  then  becomes  of 
all  the  learning  in  Kenris  case  ? 

Judgment. 
Sir  Herbert  Jenner  Fust. 
The  present  allegation  is  not  offered  in  such  a 
shape  as  will  enable  the  Court  to  dispose  of  the 
question  at  once. 

It  must  be  quite  manifest  that  if  suits  of  nullity 
are  to  be  ripped  up  in  the  manner  now  proposed, 
♦  that  the  Court  may  be  called  upon  to  inquire  into 

the  validity  of  many  other  marriages  which  have 
been  dissolved  in  the  Spiritual  Courts ;  the  pro- 
ceedings in  this  case  should,  therefore,  be  of  the 
most  formal  and  regular  nature.     Now  it  is  pro- 

(a)  Gail.  Obs.  p.  112.    (b)  2  Smith's  L.  C.  192.    (e)  2  Yes.  243. 
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posed  to  establish  the  fact  of  the  erroneous  entry  in       18*2* 
the  private  banns-book  having  been  made  by  mis-     Dec- 13tb- 
take,  by  the  declarations  of  Elizabeth  Penry.     I  am  Mmdowcroft 
decidedly  of  opinion  that  her  declarations  cannot    Hogubmh. 
be  received    in  evidence  for  such  purpose.     The 
fourth  article,  therefore,  must  be  rejected. 

Again,  with  respect  to  the  fifth  article  ;  that  article 
is  proposed  to  be  proved  by  the  evidence  of  Mrs. 
Mary  Meddowcroft,  one  of  the  parties  in  the  former 
suit ;  and  who  would  in  effect  be  setting  up  her  own 
marriage,  and  deposing  to  her  own  benefit :  that 
also  must  be  rejected. 

The  allegation  must  be  reformed  by  omitting  the 
fourth  and  fifth  articles,  and  by  pleading  in  the 
regular  form  the  proceedings  had  in  the  Consistorial 
Court. 


This  allegation  was  afterwards  reformed  by  sup- 
plying the  passages  (in  italics)  in  the  third  and  fifth 
articles,  and  by  pleading  two  additional  articles,  the 
first  of  which  was  as  follows  : 

That  during  the  proceedings  in  the  said  Consis- 
torial Court,  and  for  some  days  subsequent  to  their 
termination,  William  Meddowcroft,  the  party  de- 
ceased, and  the  said  Mary  Meddowcroft  con- 
tinued to  cohabit  together  as  husband  and  wife, 
when  the  latter  suspecting,  as  she  at  that  time  de- 
clared, that  the  said  William  Meddowcroft  did  not 
intend  to  perform  his  promise  of  again  marrying 
her,  had  recourse  to  professional  advice  as  to  the 
expediency  of  an  appeal  from  the  sentence  of  the 
said  Consistorial  Court ;  but,  being  informed  that 
no  fresh  facts  or  other  evidence  could  be  introduced, 
and  otherwise  dissuaded  therefrom,  she  returned  to 
cohabitation  with  the  said  William  Meddowcroft,  in 


1 
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1848.       the  hope,  as  she  repeatedly  declared,  of  being  able 

February  i3ih.  to  induce  him  still  to  fulfil  his  promise  of  again  mar- 

Meddowcroft  ryiqg  her,  and  that  she  continued  to  cohabit  with 

Hwr'roiN.    him  until  the  birth  of  their  child,  the  party  in  this 

cause. 

Second.  Exhibited  the  several  proceedings  in  the 
Consistorial  Court  of  London  in  the  cause  of  Med- 
dowcroft  v.  Meddowcroft. 

Before  this  allegation  was  given  in  as  reformed, 
the  Court  called  the  attention  of  the  counsel  in  this 
cause  to  a  case  of  MeUicent  v.  Fisher ',  coram  Dele* 
gates,  1718.  Prerogative,  1716 — and  supplied  the 
parties  with  the  following  note  : — 

"  Mellicentv.  Fisher ,  Michaelmas,  1716,  Delegates, 
1718 — MeUicent  made  will,  and  his  wife  Dorothy, 
and  three  others,  executors,  who  pray  probate.  Ca- 
veat entered  by  Alice — warned.  Proctor  appeared 
for  Alice  and  her  son — next  Court  proctor  appeared 
for  son  only,  and  prayed  answer  to  his  interest. 
The  proctor  for  the  executors  "  ad  evitandum  in- 
gressum  litis19  alleged,  that  the  deceased  in  a  cause 
of  jactitation,  1680,  had  obtained  a  sentence  against 
Alice,  and  that  afterwards,  1687,  her  suit  for  resti- 
tution of  conjugal  rights  was  dismissed ;  and  sen- 
tence  was  exhibited.  The  son  alleges  this  sentence 
was  null,  being  done  in  his  absence  and  infancy, 
and  that  an  appeal  had  been  interposed  by  the  guar- 
dian of  him  in  1687.  Exhibits  appeal,  and  prays 
an.  answer  to  his  interest.  Adverse  proctor  insists 
he  is  not  by  law  obliged  to  answer  to  his  interest, 
but  consents  he  may  be  admitted  as  contradictor  to 
the  will.  The  Judge  of  the  Prerogative  ordered 
him  to  answer  to  his  interest— affirmed  by  Dele- 
gates." 

In  this  case  it  was  insisted  that  the  son's  interest 
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was  dependent  on  the  mother's ;  if  she  had  obtained      1843. 
sentence  for  marriage  that  might  be  pleaded  by  him  February  13th. 
and  could  not  be  controverted  ;  the  law  looks  upon  mkdm^roft 
him  as  the  same  person,  the  interest  being  the  same    Hu?ummu 
and  derivative.     [In  this  case  Alice  the  mother  was 
examined  as  a  witness,  but  her  deposition  was  sup- 
pressed.    She  has  an  interest  in  the  cause  if  his 
interest  be  pronounced  for,  and  he  should  set  aside 
the  will,  she  may  come  in  for  a  share  of  distribu- 
tion.]    The  civilians  of  opinion  that  the  marriage 
was  sufficiently  proved.    Price  and  Eyre,  Judges, 
thought  otherwise.     The  intent  in  permitting  him 
to  plead  was  in  order  to  shew  collusion  in  obtaining 
the  first  sentence — none  appears,  it  must  be  pre- 
sumed to  be  good,  and  will  bind  him. 

No  common  law  Judge  being  with  the  civilians, 
for  the  marriage,  there  was  no  sentence. 

The  allegation,  as  reformed,  came  on  to  be 
debated. 

Addams  and  Robinson 

In  Mellicent  v.  Fisher,  the  sentence  was  not  in 
rem,  it  was  a  jactitation  suit.  The  depositions  and 
proceedings  in  the  Consistory  Court,  which  are 
now  annexed  to  this  allegation,  shew  that  every 
fact  which  is  pleaded  to  have  been  suppressed,  and 
from  which  the  fraud  and  collusion  are  to  be  in- 
ferred, was  before  Lord  Stowell.  Mr.  Penry,  the 
parish  clerk,  in  his  deposition  refers  to  the  entry  in 
the  private  banns-book ;  he  says,  "  that  on  referring 
to  the  private  book  he  finds  an  entry  in  the  hand- 
writing of  his  daughter :" — clearly  then  the  private 
banns-book  was  produced  in  the  Consistorial  Court. 


^1 
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1843,  PkUlimore  and  R.  Phillimore. 

February  isth.       This  party  labours  under  the  imputation  of  bas- 
Mkddow^roft  tardy,  by  reason  of  a  sentence  pronounced  previous 
Huoubnin.     t0  his  birth ;  the  Court  will  labour  to  assist  him  in 
removing  this  stigma ;  Mellicent  v.  Fisher  is  a  com- 
plete authority  in  support  of  the  present  allegation. 
Per  Curiam. — According  to  your  argument  every 
child,  and  every  child's  child  may  bring  a  suit  to 
have  the  sentence  reversed ;  they  will  equally  be 
strangers ;  I  do  not  see  where  it  is  to  stop. 

Counsel.  That  may  be  the  effect,  it  is  the  con- 
sequence of  the  fraud  and  collusion  by  which  the 
sentence  was  procured. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

I  shall  reject  this  allegation.  I  think  the  facts 
stated,  if  proved,  would  not  be  sufficient  to  induce 
the  Court  to  revoke  the  administration  already 
granted  to  Mrs.  Huguenin,  the  second  wife  and 
widow  of  Mr.  Meddowcroft,  deceased,  he  having, 
subsequently  to  the  sentence  of  nullity  of  marriage 
pronounced  in  the  Consistory  Court,  married  again. 
Mr.  Meddowcroft  died  several  years  ago,  and  admi- 
nistration to  his  estate  and  effects  was  taken  by  his 
widow,  who  is  now  by  a  second  marriage  become 
Mrs.  Huguenin.  These  letters  of  administration, 
so  taken  out,  had  remained  unquestioned  until  very 
lately,  when  they  were  called  in  at  the  instance  of 
William  Meddowcroft,  formerly  called  Gregory,  the 
party  proceeding  in  this  cause;  and  he  seeks  to 
have  them  revoked,  on  the  ground  of  having  been 
obtained  on  false  pretences. 

The  first  step  in  this  cause  was  the  usual  form  of 
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a  citation ;  that  wai  returned ;  an  appearance  was       18*3* 
given  for  Mrs.  Huguenin;  an  allegation  was  brought  Febmaiy  i3th. 
in  by  the  party  proceeding;  it  pleaded  the  mar-  Mkodowcboit 
riage  of  William  Meddowcroft,  deceased,  with  Mary     h™ mm. 
Gregory,  the  mother  of  the  party  proceeding,  in 
the  year  1815,  and  the  birth  of  the  party  in  the 
year  following;  and  the  death  of  his  father  in  1835. 

That  allegation  was  of  course  admissible,  as  plead- 
ing the  interest  of  the  party ;  shewing  a  marriage 
in  fact  between  his  father  and  mother  previous  to 
his  own  birth,  and,  as  a  matter  of  consequence,  his 
own  legitimacy,  and  interest  in  distribution  to  the 
estate  of  his  father. 

This  allegation  was  met  by  an  allegation  in  an* 
swer,  pleading  a  sentence  of  the  Consistorial  Court 
of  London,  in  the  year  1816,  pronouncing  the  above 
marriage  to  have  been  null  and  void,  and  exhibiting 
an  official  copy  of  the  actual  sentence.  This  alle- 
gation was  admitted  without  opposition. 

This  plea  has  been  followed  by  a  third  allegation ; 
which  forms  the  subject  of  the  present  discussion. 
The  general  tenor  of  it  is  to  shew,  that  this  sen- 
tence was  res  inter  alios  acta,  by  reason  that  the 
party  proceeding  in  this  cause,  who  is  undertaking 
to  shew  the  legality  of  that  marriage,  was  not  living 
when  that  sentence  was  pronounced,  and  therefore 
cannot  be  bound  by  it ;  and  further  alleging,  that 
such  sentence  cannot  be  held  binding  on  him,  inas- 
much as  it  was  obtained  by  fraud  and  collusion ;  and 
it  pleads  matter  in  proof  of  that  collusion.  Now  with- 
out considering  whether  the  party  proceeding  can 
plead  the  nullity  of  the  sentence  in  this  Court,  I  will 
consider  the  other  points  of  the  case,  in  order  to  try 
whether  (admitting  the  party  has  a  right  so  to  plead) 
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1843,       he  has  shewn  circumstances  sufficient  to  establish  a 
Febramry  i3th.  case  of  collusion.     Perhaps  the  better  way  will  be 
Meddowcroft  to  see  what  is  the  collusion  charged ;  I  pass  over  the 
h2£u»Jw.     first  article  and  come  to  the  second,  which  pleads, 
"  That  by  reason  of  the  fraudulent  suppression  of 
evidence  in  the  proceedings,  and  the  erroneous  evi- 
dence on  which  the  sentence  was  mainly  founded 
as  hereinafter  pleaded" — therefore  this  is  not  a  gene- 
ral averment,   but  professing  to  shew  particular 

matter  in  a  subsequent  part  of  the  plea "  Such 

sentence  is  not  a  valid  sentence,  nor  binding  as 
against  the  interest  and  rights  of  the  party  pro- 
ceeding ;  for  he  doth  allege,  that  previously  to  the 
banns  of  marriage  between  William  Meddowcroft, 
deceased,  and  Mary  his  wife,  a  paper  of  instruction 
was  delivered."  [The  Court  read  the  second  article, 
page  405.]  Now  the  article  concludes, — "in  pur- 
suance of  the  publication  of  such  banns9' — how  that 
could  be,  the  banns  having  been  published  in  the 
manner  previously  stated,  was  the  question  which 
Lord  Stowell  had  to  decide. 

The  third  article  pleads,  that  Elizabeth  Penry 
was  not  examined  in  the  Consistory  Court,  although 
living  at  the  time, — then,  as  reformed,  it  pleads  her 
death ; — therefore,  she  cannot  be  produced  to  prove 
that  the  inaccurate  publication  of  the  banns  was 
owing  to  her  mistake.  The  same  article  pleads, 
that  the  paper  of  instructions  delivered  to  Elizabeth 
Penry  is  lost  and  not  forthcoming ; — therefore  the 
Court  cannot  have  the  benefit  of  that  evidence.  On 
what  evidence  then  is  it  to  be  shewn/  that  it  was  by 
mistake,  that  the  names  in  which  the  banns  (which 
it  was  admitted  were  erroneously  published)  were 
so  published?  The  fact  that  at  the  time  of  the  mar- 
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riage  a  mistake  was  discovered  and  corrected  by  the       1848. 
clergyman  in  the  banns-book  will  not  shew  this ;  February  13th. 
Mr.  Penry,  the  clerk,  was  alive  in  1815,  and  was  m*d^wc*oft 
examined  in  the  Consistory  Court,  his  deposition     h'owkix. 
shew 8  that  he  was  then  sixty  years  of  age,  and  it 
is  scarcely  to  be  supposed  that  he  is  now  alive, 
or,  if  so,  competent  to  give  evidence.(a)     How  then 
can  all  these  facts  be  established  by  evidence  ? — • 
Independent  of  that  which  will  form  the  subject  of 
the  present  consideration,  the  declaration  of  Mrs. 
Gregory,  the  mother  of  the  party.     The  second  and 
third  articles  only  allude  to  the  proof  of  the  above 
facts,  by  pleading,  that  the  private  banns-book  was 
not  before  the  Consistory  Court; — but  that  is  not  the 
case,  most  certainly  it  was  produced  on  the  exami- 
nation of  J.  Penry ;   this  clearly  appears  from  the 
portion  of  his  evidence  which  has  been  read  :  it  was 
before  the  Court.     The  third  article,  therefore,  is 
incorrect  in  stating  that  the  private  banns-book  was 
not  before   the  Court;  this  book   is  not  now  in 
existence,  and  cannot  be  produced,  the  Court  can- 
not get  any  information  as  to  how  the  mistake  in 
copying  the  name  arose. 

The  4th  article,  as  the  allegation  originally  stood, 
was  intended  in  supply  of  proof  of  the  third.  This 
article  the  Court  rejected ;  it  contained  matter 
which  could  not  be  made  evidence,  and  the  paper 
of  instructions,  referred  to  in  it,  was  alleged  to  be 
not  forthcoming. 

The  5th  article  pleads,  [The  Court  read  it,  ante, 
p.  407.]  Now  the  2nd  additional  article,  which  ex- 
hibits, in  supply  of  proof,  the  proceedings  in  the 
Consistory  Court,  shows,  that  the  suit  was  promoted, 

(a)  It  was  here  admitted  by  the  counsel  that  he  was  dead. 
VOL.  HI.  £    £ 
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1843.  and  carried  on  by  the  father  and  guardian  of  William 
February  i3th.  Meddowcroft,  deceased,  who  was  a  minor  at  the 
Mbdm^rovt  time :  it  was,  therefore,  the  suit  of  the  guardian,  not 
Hvotkiii.  °f  William  Meddowcroft,  the  husband :  there  might 
be  collusion  between  the  husband  and  wife,  but  that 
would  be  no  collusion  between  the  father  carrying 
on  a  suit  in  his  own  right,  as  guardian  of  his  son, 
and  the  wife.  The  5th  article  pleads,  "  That 
Mary  Gregory  was  induced  neither  to  administer 
interrogatories  to  the  witnesses  produced  on  behalf 
of  the  promoter  of  the  suit,  nor  to  file  any  allega- 
tion on  her  own  behalf,  and  she,  as  well  during  the 
proceedings  as  shortly  after  the  termination  of  the 
same,  so  declared  to  divers  persons.  That  in  con- 
sequence of  such  withholding  of  evidence,  the  non- 
administration  of  interrogatories,  and  other  collu- 
sive conduct  as  aforesaid,  there  was  no  bond  fide 
contestation  of  suit,  and,  by  reason  thereof,  the  true 
state  of  the  facts  was  perverted  or  suppressed,  and 
a  surprise  effected  by  William  Meddowcroft,  de- 
ceased, the  promoter  of  the  suit,  upon  the  justice 
of  the  Court."  Why  !  William  Meddowcroft,  de- 
ceased, was  not  the  promoter  of  the  suit,  he  was  the 
husband  of  Mary  Gregory ;  his  father  was  the  pro- 
moter of  the  suit.  Nothing  that  can  arise  on  this 
part  of  the  case  can  go  to  prove  the  fact  of  the 
mistake  in  the  publication  of  the  banns:  can  the 
conduct  of  Mary  Gregory,  even  if  acting  in  collu- 
sion with  her  husband,  in  any  way  affect  the  sen- 
tence obtained  by  the  father  who  was  no  party  to 
the  collusion  ? — but  how  is  all  this  proposed  to  be 
proved?  The  Court,  on  a  former  occasion,  was  of 
opinion,  without  the  assistance  it  has  since  had 
from  the  case  of  Mellicent  v.  Fisher,  that  Mary 
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Gregory  could  not  be  examined  as  a  witness ;  be-       I8*3* 
cause  in  establishing  her  son's  legitimacy  she  would  ttbnwy  i3th- 
be  establishing  the  validity  of  her  own"taarriage ;  if  Mbddowchoit 
her  evidence  is  to  be  credited,  she,  and  not  Mrs.     Hucuenik. 
Huguenin,  is  the  widow  of  the  deceased  ;  adminis- 
tration to  the  deceased  has  already  been  granted  to 
Mrs.  Huguenin  as  the  widow,  and  in  this  suit  the 
Court  is  to  consider,  whether  that  administration  is 
to  be  revoked,  as  having  been  obtained  on  undue 
representations.     I  cannot  discover  any  principle 
on  which  a  party  can  be  let  in  to  establish  the  truth 
of  her  own  marriage,  and  so  to  disprove  the  vali- 
dity of  another   marriage,   and   to  bastardize  the 
issue  of  that  second  marriage.     The  Court  having, 
on  the  former  occasion,  been  of  this  opinion,  and 
directed  the  article  to  be  struck  out,  the  parties 
have  now  sought  to  substitute  her  declaration,  in- 
stead of  her  own  evidence;  so  that  I  am  to  give 
credit  to  her  declarations,  when  I  cannot  give  credit 
to  her  direct  evidence : — how  can  this  possibly  be 
done  ? 

Phillimore.    It  was  a  declaration,  made  recenti 
facto. 

Sir  Herbert  Jenner  Fust. 
That  does  not  carry  it  one  step  further :  I  am 
clearly  of  opinion  that  Mary  Gregory's  declarations 
cannot  be  received  on  any  such  ground ;  how  can  I 
hold  any  such  declarations  to  be  proof  that  the  sen- 
tence was  collusively  obtained  ?  Suppose  that  she 
was  advised  or  induced  not  to  administer  any  inter- 
rogatories, and  not  to  file  any  allegation,  and  "  that 
she  so  declared  both  during  and  shortly  after  the 
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1843.       proceedings  in  the  Consistory  Court/' — how  is  that 

February  13th.  to  affect  the  sentence  of  the  promoter  of  the  suit, 

Mkd^roit  who  was  no  party  to  the  advice,  or  to  the  induce- 

HuShm!*.    ment  ?    I  am  clearly  of  opinion  I  must  reject  this 

article;  the  point  was  expressly  determined  in  Mel- 

licent  v.  Fisher.     It  has  been  argued  that  that  was 

a  cause  in  which  the  widow  was  suing  in  propria 

causd,  she  appeared  by  her  proctor ;  the  real  ground 

of  the  rejection  was,  that  she  was  attempting  to 

establish  her  own  interest. 

Then  the  first  additional  article  pleads,*— "  That 
during  the  pendency  of  the  proceedings  in  the  Con- 
sistoriai  Court,  and  for  some  days  subsequently  to  the 
termination  thereof/' — that  is,  after  the  determination 
of  the  suit,  and  not  during  it,  so  that  Lord  Stowell 
could  not  have  had  the  fact  before  him, — "  William 
Meddowcroft,  deceased," — who,  as  I  have  said,  was 
no  party  to  the  suit,  it  was  the  father's  suit, — "  and 
Mary  Gregory  continued  to  live  and  cohabit  toge- 
ther as  husband  wife,  when  Mary  Gregory  sus- 
pecting, as  she  at  that  time  declared,  that  William 
Meddowcroft,  deceased,  did  not  intend  to  perform 
his  promise,  of  again  marrying  her,  had  recourse 
to  professional  advice;  the  result  of  which  is  stated 
to  be,  that  she  was  induced  not  to  appeal  from  that 
sentence."   I  do  not  know  who  gave  her  this  advice, 
I  may  have  done  so  myself,  for  I  was  one  of  her 
counsel ;  but,  however,  whether  I  did  so  or  not,  I  will 
take  it  she  was  so  advised,  as  also,  that  "  she  was 
otherwise  dissuaded  from  appealing."     [The  Court 
then  read  the  conclusion  of  this  article,  ante,  p.  41 1.] 
This  is  the  article  whjch  is  to  prove  collusion  be- 
tween the  parties  to  the  suit  in  the  Consistorial 
Court:  I  am  of  opinion  that,  if  proved  to  the  fullest 
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extent,  it  could  form  nd  evidence  whatever  in  this       1843» 

CailSe.  February  13th. 

The  6th  article  pleads  merely  the  death  of  Mbdm^roft 
Mr.  James  Meddowcroft,  the  great-uncle  of  the  hooukUk. 
party  in  the  cause,  and  how  he  has  left  his  pro- 
perty by  his  will,  namely,  to  accumulate  for  a  cer- 
tain number  of  years,  and  then  to  devolve  to  the 
eldest  male  lineal  descendant  then  living,  of  his 
nephew,  William  Meddowcroft,  deceased,  the  father 
of  the  party  in  this  cause.  [The  7th  article 
pleads,  ante,  p.  408.]  [The  Court  read  it.] — How 
are  the  communications  here  spoken  of  to  be 
proved  ;  how  can  the  mother  be  examined  to 
these  points?  The  8th  article  pleads,  "That  dili- 
gent search  and  inquiry  has  been  made  for  the 
paper  of  instructions  for  the  publication  of  the 
banns  of  marriage,  and  for  the  private  book  of 
banns,  but  that  the  same  cannot  now  be  dis- 
covered; but  the  party  doth  expressly  propound 
that  such  paper  of  instructions,  and  private  book, 
were  respectively  in  existence  at  the  time  of  the 
proceedings  before  the  Consistorial  Court."  I  am 
of  opinion  that  not  only  were  they  in  existence,  but 
the  private  banns-book  was  actually  before  the 
Court.  The  2nd  of  the  new  additional  articles 
exhibits,  in  supply  of  proof,  the  whole  of  the  pro- 
ceedings in  the  Consistorial  Court  in  the  usual 
form. 

These  are  the  whole  of  the  circumstances  pleaded 
to  show  collusion  between  the  parties  to  the  cause 
in  the  Consistory  Court.  I  have  already  stated 
that  the  greater  portion  of  this  consists  of  matter 
which  is  not  evidence ;  what  the  Court  wants  to 
know  is  this, — what  was  the  point  to  which  E. 
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1843.      Penry,  the  daughter  of  the  parish  clerk,  ought  to 

February  13th.  have  been  examined,  what  could  she  have  esta- 

MiDDwcnorT  Wished  ?     That,  in  the  paper  of  instructions,  €Wid9' 

Huouton.    was  written  by  her  for  i  Medd,'  the  fullest  extent  of 

her  evidence  would  not  have  gone  further  than 

this ;  it  would  not  have  proved  that  the  banns  were 

published  in  the  name  of  Meddowcroft,  and  not  of 

Widdowcroft:  indeed   the  banns  are  admitted  to 

have  been  published  otherwise. 

It  has  been  argued  that  I  am  not  called  upon  to 
reverse  a  sentence  of  Lord  Stowell,  but  to  pronounce 
such  a  sentence  in  this  cause,  as  Lord  Stowell  would 
have  pronounced  in  the  case  before  him,  if  he  had 
been  apprized  of  all  the  facts.  What  is  the  evi- 
dence now  before  me,  admitting  the  case  now  set 
up  to  the  fullest  extent,  which  was  not  before  Lord 
Stowell  ?  Suppose  Mr.  Penry  had  stated  in  his 
deposition,  that  his  daughter  received  the  paper  of 
instructions,  in  manner  now  pleaded,  and  that  by 
her  mistake  the  names  were  mis-spelt  in  the  banns- 
book,  would  that  have  altered  Lord  Stowell's  opi- 
nion ?  Would  the  fact  that  no  interrogatories  were 
administered,  and  no  defensive  allegation  asserted, 
have  had  this  effect  ? — Lord  Stowell  was  quite  aware 
of  all  these  facts. 

What  is  there,  then,  on  which  the  Court  is  to 
pronounce  that  this  sentence  was  obtained  by  col- 
lusion? so  far  as  I  can  discover,  the  only  ground 
alleged  is,  the  non-production  of  Elizabeth  Penry 
as  a  witness  ;  the  absence  of  the  paper  of  instruc- 
tions, which  is  pleaded  to  be  lost ;  and  of  the  pri- 
vate banns-book,  which  is  either  lost,  or  not  forth- 
coming. It  might,  by  possibility, — I  do  not  say 
that  it  would  have  been — have  been  a  different  case 
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if  Elizabeth  Penry  was  now  living,  and  capable  of       1843. 
giving  evidence ;  but  there  is  positively  no  evidence  February  isth. 
on  which  the  Court  could  proceed  to  say  that  this  Mbdoowckor 
sentence  was  obtained  by  collusion.  iwwim. 

Suppose  the  cause  of  Mcllicent  v.  Fisher  to  be  an 
authority,  to  shew  that  this  Court  will  entertain  a 
suit,  in  the  teeth  of  a  sentence  in  the  Consistory 
Court,  where  collusion  in  obtaining  that  sentence  is 
proved  ;  still  it  appears  by  that  case,  that  the  party 
had  been  actually  admitted  a  contradictor  of  the 
will ;  the  Court  below  was  of  opinion,  as  were  the 
delegates,  that  if  once  a  party  is  admitted  a  contra- 
dictor he  cannot  afterwards  be  called  on  to  prove 
his  interest :  what  the  judges  said  there  was  this, 
that  the  admitting  him  to  be  a  contradictor  was 
binding  on  the  other  party  ;  that  he  should  not 
have  been  admitted  to  contradict  the  will,  unless  his 
interest  had  been  proved  :  the  fullest  extent  of 
that  case  would  only  go  to  shew,  that  when  once  his 
interest  as  contradictor  had  been  admitted  the  other 
party  could  not  estop  him  from  proving  a  valid  mar- 
riage between  his  father  and  mother. 

I  am,  therefore,  clearly  of  opinion,  that  what  is 
stated  in  this  allegation  is  not  sufficient  to  shew  col- 
lusion ;  and  this  I  think  shews  the  propriety  of  the 
Court,  in  the  first  instance,  calling  on  the  party  pro- 
ceeding to  exhibit  the  proceedings  in  the  Consisto- 
rial  Court.  I  think  that  if  every  fact  now  before 
the  Court  had  been  before  Lord  Stowell,  it  would 
not  have  altered  his  decision  one  iota.  I  am  of 
opinion  that  I  could  not  question  this  sentence  on 
any  ground,  unless  it  be  on  the  ground  that  it  was 
obtained  by  fraud  and  imposition  in  the  Consistory 
Court ;  if  under  any  other  circumstances  I  was  to 
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1843.      hold  that  such  a  sentence  was  questionable,  un- 

Febmary  i3th-  doubtedly  I  could  not  bind  any  other  party  by  my 

Mbddowcboft  sentence,  and  if  not,  then  why  may  not  the  children, 

nlTvmu.    grandchildren,  and  issue  ad  infinitum  question  the 

sentence  at  any  future  time :  where  is  the  matter 

to  stop  ? 

I  feel  bound  to  reject  this  allegation  on  all  these 
grounds. 

[The  Proctor  for  the  party  proceeding  asserted  an 
appeal  in  Court]   t  fctj-*^^ 


l843*  Burgess  v.  Marriott. 

February  13th.  

it  is  do  part  of  John  Owen  died  in  July  1815,  having  made  a 

oftilii  Court011  will  and  codicil,  whereof  he  appointed  three  execu- 

quitiowar  tor8>  a^  °f  whom  proved  in  the  same  year.     In 

bu^'coSrt  November,  1842,  a  citation  issued,  from  this  Court, 

may,  inckten-  at  the  instance  of  William  Burgess,  therein  described 

tally,  be  com-  ° 

peiiedtodoto;  as  the  son  and  administrator  of  Sarah  Burgess, 
cfdiog, whether  widow,  deceased,  who  was,  whilst  living,  one  of  the 
exe<cfJtoTtoIex-  sisters  of  John  Owen,  deceased,  and  one  of  the 
tory'auhllViIit  Par^es  w^o,  at  the  time  of  his  decease,  was  entitled 
of  a  party        \n  distribution  to  the  residue  of  his  estate  and  effects 

claiming  to  be 

entitled  in  dis-  undisposed   of  by  his  will :    it  called  on  Thomas 

tributiontoa       *-.  f  .    .  .   _   -        ^ 

rendoe  undiB-  Marriott,  the  surviving  executor  of  John  Owen,  to 

Suk       7  a  exhibit  an  inventory  and  account ;  to  see  portions 

SK*  allotted,  and  distribution  made  of  the  estate  of  his 

executor  ad.  testator,  pursuant  to  the  Act  of  Parliament. 

mitong  asset*,  »» 

Thomas  Marriott  appeared  under  protest,  which, 
as  extended,  stated,  That  the  testator,  by  his  will 
gave  to  Elizabeth   Phipps  (one  of  his  executors) 
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2000/.  for  life,  and  at  her  death  one  moiety  thereof      1843. 
to  her  daughter,  and  "  the  remaining  1000/.  to  be  February  i3th. 
disposed  of  as  I  shall  hereafter  mention."  b^bTbs 

That  the  will  contained  no  further  mention  of  the      «#»*«" 

Mabbjott. 

1000/. ;  that  there  was  no  residuary  bequest  in  the 
will  or  in  the  codicil;  and,  save  as  to  the  life  interest 
in  the  2000/.  of  Elizabeth  Phipps,  no  legacies  given 
to  the  executors.  That  the  executors,  being  nude 
executors,  were  entitled  to  the  undisposed  of  residue. 
That  the  case  involved  a  question  of  construction 
.which  this  Court  had  no  jurisdiction  to  adjudicate 
upon. 

In  answer  to  the  protest,  it  was  alleged,  that 
by  the  will  professing  an  intention  to  make  a  further 
disposition  of  the  1000/.,  the  claim  of  the  executors 
was  excluded,  and  consequently,  that  the  1000/. 
became  divisible  amoug  the  next  of  kin  of  the  de- 
ceased living  at  the  time  of  his  death. 

Addams,  in  support  of  the  protest,  cited  Roper 
on  Legacies,  2  vol.  p.  640. 

Robinson,  contrk,  in  opposition  to  the  claim  of  the 
executors,  cited  Davers  v.  Dewes  (a).  He  argued 
further,  that,  both  by  the  Statute  and  the  Canon 
Law,  an  executor  is  bound  to  exhibit  an  inventory 
without  waiting  to  be  called  on  to  do  so ;  that,  in 
Phillips  v.  Bignell  (A),  Sir  ./.  Nicholl  had  laid  it 
down,  that  a  mere  contingent  interest  was  sufficient 
to  entitle  a  party  to  call  for  an  inventory.  That  a 
party  was  entitled  to  know  whether  any  of  the  es- 
tate of  the  testator  remained  undistributed,  before 
he  incurred  the  expense  of  litigating  the  question 
of  construction  in  the  Court  of  Chancery. 

Co)  3  P.  Wnw.  40.  (6)  1  Phill.  23Q. 


426  cases  determined  in  the 

*843.  Judgment. 

February  13th,  SlR    HERBERT   JeNNER    FtJ8T. 

bT^ebb  I  think  I  am  bound  to  overrule  the  protest,  inas- 

m^ri^t.  much  as  it  seeks  to  avoid  giving  an  inventory ;  the 
party  is  clearly  entitled  to  an  inventory,  or  to  an 
admission  of  assets. 

The  question  arises  with  respect  to  the  property 
of  a  gentleman  who  died  so  long  ago  as  July,  1815, 
and  whose  will  was  proved  in  the  same  year,  very 
shortly  after  his  death  :  and  now,  in  the  year  1842, 
his  surviving  executor  is  called  upon,  to  exhibit  an 
.inventory  and  render  an  account;  to  see  portions 
allotted,  and  distribution  made  according  to  the  Act 
of  Parliament.  The  executor  has  appeared  under 
protest,  denying  the  right  of  the  party  citing  him, 
to  call  for  the  inventory ;  and  denying  that  this 
Court  has  jurisdiction  in  this  case,  as  being  one  in- 
volving a  question  of  construction.  This  Court 
must  sometimes  of  necessity  enter  into  points  of  con- 
struction, before  it  can  decide,  whether  a  party,  who 
calls  for  an  inventory,  is  entitled  to  require  one. 
The  statute  (21  H.  8,  c.  5,  s.  4,)  enacts,  that  an  in- 
ventory shall  be  exhibited  in  every  case  without 
t  being  called  for;  but  this  is  not  done,  according  to 

the  practice  of  this  Court,  at  the  present  time;  the 
Court  now  always  exercise^  a  discretion,  whether 
or  not  to  compel  an  inventory,  and  in  cases  where 
there  has  been  a  great  lapse  of  time  between  the 
death  of  the  party  and  the  citation,  calling  for  the 
inventory,  has  frequently  refused  to  enforce  the  ex- 
hibition of  an  inventory  (a).  In  this  case  the  Court 
must  necessarily  enter  into  the  question  of  construc- 

(a)  See  Scurrah  v.  Scurrak,  2  Curt.  919. 
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tion,  for  if  it  were  to  hold  that  the  party  is  not  en-      1843. 
titled  to  call  for  an  inventory,  it  would  in  effect  be  February  i3tiu 
deciding  that  he  is  not  entitled  to  any  part  of  the      Burgfu 
property  of  the  deceased  ;  I  am  bound  to  see  that  a    mamwit. 
party,  calling  for  an  inventory  has  an  interest  to 
the  extent  of  the  citation.     As  to  this  part  of  the 
case,  I  think  I  am  bound  to  require  an  absolute  ap- 
pearance by  the  executor;  I  should,  however,  be 
willing  to  accept  an  admission  of  assets  in  lieu  of 
an  inventory,  or  any  admission  which  would  enable 
the  Court  to  exercise  a  discretion,  and  not  to  call 
for  an  inventory :  I  shall  certainly  pronounce  that 
the  party  has  not  shewn  a  sufficient  interest  for 
calling  on  the  executor  to  see  portions  allotted  and 
distribution  made.      Both  parties  have  lost  their, 
way  in  the  case ;  the  executor  in  protesting  against 
appearing  and  exhibiting  an  inventory;  the  other 
party  in  requiring  more  than  an  inventory.     The 
course  I  must  take  will  be,  to  overrule  the  protest, 
and  to  assign  Mr.  Marriott  to  appear  absolutely, 
but,  if  he  will  admit  assets  to  the  extent  of  1000/., 
I  will  not  enforce  the  inventory. 

[The  party  being  present  in  Court,  without  revok- 
ing his  proxy  to  his  proctor,  admitted  assets  to  the 
amount  of  1000/.  The  Judge  directed  the  Registrar 
to  make  a  minute  of  such  admission.] 
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1843.  *n  ^  (x00^*  °f  Margaret  Newton,  deceased. 


February  22nd. 


Margaret  Newton  died  in  the  year  1825,  leav- 
joint  admini*-  ing  her  father  surviving.  Mr.  Newton,  the  father, 
KeS  did  not  administer  to  the  effects  of  Margaret  New- 
Stotr%,  ton;  he  died  in  the  year  1827,  having  by  will 
the^Uetiers  aPP°*nted  two  executors,  who  both  proved.  In  the 
ofadmmistra-  year  1827,  joint  letters  of  administration  to  the 
into  the  Regit-  effects  of  Margaret  Newton  were  granted  to  the  two  :^ 
™ked,a^d8pe-  executors  of  Mr.  Newton,  and  her  estate  was  duly 
adl^u!trltiofD  administered.  Margaret  Newton  was  absolutely 
granted  to  the    entitled  to  a  vested  interest  in  one-third  of  a  sum  of . 

tane  adminis- 
trator. 786/.  consols,  expectant  on  the  decease  of  a  lady 

who  died  in  the  present  year.  Upon  the  deter- 
mination of  the  life  interest  in  the  sum  of  786/.,  it 
became  necessary  to  give  a  release  for  the  one- third 
accruing  to  Margaret  Newton's  estate,  and  also  to 
pay  the  duty  thereon.  Both  the  administrators 
were  alive,  but  one  of  them  was  paralytic,  and  inca- 
pable of  transacting  any  legal  or  other  business. 
On  affidavits  of  the  above  facts,  made  by  the  sane 
administrator,  by  the  niece,  and  by  the  medical 
attendant  of  the  other  administrator,  the  Court  was 
moved,  that,  on  the  joint  letters  of  administration 
being  brought  into  the  registry  they  might  be 
revoked,  and  special  administration  granted  to  the 
sane  administrator. 

H.  I.  Nicholl,  in  support  of  the  motion,  cited  the 
case  of  Phillips,  deceased,  November,  1824  (2  Add. 
335)  in  which, in  the  analogous  case  of  three  adminis- 
trators, one  of  whom  had  been  found  a  lunatic,  the 
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1843. 


deceaud. 


Court  had,  at  first,  directed,  upon  the  letters  of 
administratioti  being  brought  in  by  the  two  (sane)  F*brnary 22nd* 
administrators,  and  by  the  committee  of  the  third,  Ni 
that  letters  of  administration  de  bonis  nan  should 
issue  to  the  two  (sane)  administrators.  Upon  refer- 
ence, however,  to  the  registrar's  book,  it  appeared, 
that  in  March,  1825,  the  Judge  was  pleased  to 
order  the  letters  of  administration  de  bonis  non  to  be 
revoked,  and.  that  a  special  administration  be 
granted  to  the  two  administrators. 

Sir  Herbert  Jennbr  Fust. 

I  think,  upon  the  authority  of  that  case,  which 
appears  to  be  precisely  in  point,  the  party  is  entitled 
to  the  order  as  prayed.  I  should,  however,  say, 
that,  but  for  that  case,  there  might  have  been  some 
doubt  as  to  the  precise  form  in  which  the  order 
should  go. 

In  answer  to  a  question  by  the  registrar,  the 
Court  stated,  that  the  sureties  need  not  justify. 


Chappell  v.  Chappell.  1843. 


February  22nd. 

John  Chappell  died  intestate,  leaving  a  widow,  Admin*ratioii 
a  brother,  and  two  nephews  and  two  nieces,  minors,  £32?  52? 
him  surviving:   letters  of  administration   to  the  intestate  iowa- 

«,i  i  i  •  <•     i        j  j  ference  to  tne 

goods,  chattels,  and  credits  of  the  deceased  were  widow. 
prayed  on  behalf  of  the  widow,  and  also  of  the  bro- 
ther of  the  deceased. 

Addams  and  Bayford  for  the  brother. 

Harding  for  the  widow. 


~^1 


430  cases  determined  in  the 

1843*  Judgment. 

February  22nd.  SlR  HERBERT  JeNNER  FUST. 

ChT^ll  The  deceased  in  this  case  died  in  the  month  of 
cJKmL.  May,  1842,  leaving  a  widow,  a  brother,  two  ne- 
phews and  two  nieces,  the  children  of  a  deceased 
sister,  him  surviving,  being  the  parties  entitled  in 
distribution  to  his  estate  and  effects,  and  in  the  fol- 
lowing proportions;  the  widow  to  a  moiety,  the 
brother  to  one-half  of  the  other  moiety,  and  the 
nephews  and  nieces,  between  them,  to  the  remain* 
ing  one-half  moiety  of  the  whole  property.  Admi- 
nistration to  the  estate  of  the  deceased  has  been 
demanded  by  the  widow,  this  claim  is  opposed  by 
the  brother,  and  a  grant  of  administration  prayed 
for  him. 

Now  the  claim  of  the  widow  was  at  first  opposed 
by  reason  of  some  objection  arising  out  of  a  deed  of 
separation  between  her  and  her  late  husband,  under 
which  he  agreed  to  allow  her  602.  per  annum,  and 
in  respect  of  which  she  claims  a  sum  of  300/.  to  be 
due  to  her  for  arrears.  This  objection  has,  and  I 
think  very  properly,  been  abandoned,  and  the  widow 
is  now  to  be  considered  as  legally  entitled  to  a 
moiety  of  the  whole  of  the  property.  It  has,  how- 
ever, been  proved  that  after  her  separation  from  her 
husband,  she  contracted  a  second  marriage — an 
invalid  marriage  certainly — during  his  lifetime  with 
a  Mr.  C,  and  continued  to  cohabit  with  that  per- 
son up  to  the  death  of  her  husband, — that  is,  the 
intestate  in  this  cause.  The  affidavits  of  the  sexton 
of  the  church,  and  of  other  persons  present  at  the 
time,  prove  the  feet  of  this  second  marriage ;  indeed, 
on  the  part  of  the  widow  it  is  not  attempted  to  be 
denied. 
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Now  the  question  is,  who  is  entitled  to  the  grant       1843. 
/of  administration?     According  to  the  practice  of  February  22nd. 
this  Court,  the  rule  is  to  grant  it  to  the  widow;     ChT^Ll 
undoubtedly,  however,  it  is  in  the  discretion  of  the     cwEmL. 
Court  to  grant  it  to  the  brother. 

The  widow  alleges,  that  the  separation  between 
her  and  the  deceased  was  not  owing  to  her  fault, 
that  it  was  caused  by  her  husband  persisting  in 
cohabiting  with  another  female.  I  think  there  is 
sufficient,  in  the  affidavits,  to  shew  that  the  husband 
did  not  impute  any  misconduct  to  her  in  regard  to 
the  cause  which  led  to  their  separation ;  I  think  I 
must  take  it  to  be  so,  and  consider  the  separation, 
whatever  was  the  cause  of  it,  as  not  having  arisen 
from  any  fault  of  the  widow.   • 

Now,  as  against  the  character  of  the  brother, 
there  is  not  the  slightest  imputation  whatever. 

The  case  then  resolves  itself  into  a  question  for 
the  exercise  of  the  discretion  of  the  Court  in  the 
grant  of  letters  of  administration  as  between  two 
parties,  one  a  person  of  unblemished  conduct ;  the 
other  a  person  against  whom  there  are  circum- 
stances of  blame ;  for  certainly  by  her  conduct  in 
this  second  marriage,  after  the  separation  between 
her  husband  and  herself,  she  did  misconduct  herself. 
The  brother  is  entitled  to  one-fourth  of  the  whole  < 
property,  the  widow  to  one-half;  the  nephews  and 
nieces  to  the  remaining  one-fourth  :  these  last  par-  i 
ties  are  minors  of  tender  years,  and  many  years  \ 
must  elapse  before  their  shares  can  be  paid  over  to 
them.  The  whole  property  is  under  800Z.,  and  the 
widow  claims  300/.  in  the  nature  of  a  debt  owing 
to  her  from  the  estate. 

Looking  to  all  the  circumstances,  and  not  laying 
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against 
Chaffkll. 


1843.  more  stress  on  any  one  fact  than  another,  I  think  I 
February  22nd.  ought  to  exercise  my  discretion  in  favour  of  the 
cJaTfell  brother ;  I  think  I  ought  to  do  so  in  order  to  pro- 
tect the  interests  of  the  children,  and  ought  not  to 
leave  the  widow  in  possession  of  their  shares  of  the 
money  for  so  long  a  time  as  must  intervene  between 
the  grant  and  the  payment  to  the  minors-— it  is 
chiefly  in  reference  to  this  circumstance  that  the 
Court  so  decides ;  for  I  do  not  mean  to  say  that 
otherwise  there  is  sufficient  reason  for  refusing  to 
intrust  the  widow  with  the  management  of  this  pro- 
perty. 

I  decree  administration  to  the  brother  in  the  ex- 
ercise of  that  discretion  which  the  Court  is  entitled 
to  exercise. 


1843. 

February  28th. 

A  testatrix  duly 
executed  a 
will,  and,  sub- 
sequently 
thereto,  two 
other  wills,  in 
both  of  which 
was  contained 
a  clause 
revoking  all 
former  wills. 
She  afterwards 
destroyed  the 
two  latter 
wills.    H$ld, 
that  the  first 
will  was  not 
thereby  re- 
vived; and, 
that  parol 
evidence  is 
not  admissible 
to  shew  an  intention  to  revive. 


Major  and  Mundy  v.  Williams  and  Iles. 

Charlotte  Barfield,  deceased,  made,  and  duly 
executed  a  will  on  the  15th  of  January,  184 1 ;  whereof 
she  appointed  the  plaintiffs  executors.  On  the  2nd 
of  February,  1841,  and,  on  the  3rd  of  May,  1841, 
she  made,  and  duly  executed  two  other  wills,  in 
both  of  which  was  contained  a  clause  revoking  all 
former  wills.  Upon  the  death  of  the  testatrix,  the 
will  of  January  was  produced  by  the  plaintiff 
M undy,  in  whose  custody  it  had  been  placed ;  but, 
neither  of  the  two  subsequent  wills  could  be  found. 
The  will  of  January  was  propounded  by  the  execu- 
tors in  a  common  condidit.     A  defensive  allegation 
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on  the  part  of  the  next  of  kin  of  the  testatrix,       1843. 


And 

MUKDT 

against 

Williams 

and 

Ilmm. 


pleaded,  the  due  execution  of  the  two  latter  wills;  February 28th. 

that  each  of  such  wills,  contained  a  clause  revoking       mI7o% 

all  former  wills;  and,  that  the  will  of  January  had 

never  been  revived  in  manner  required  by  the  22nd 

section  of  the  Wills  Act.    The  personal  answers  of 

the  executors  admitted  the  facts  to  be  as  stated  on 

behalf  of  the  next  kin ;  but  the  executors,  in  a 

responsive  allegation,  pleaded,  i(  That  the  testatrix 

had,  previously  to  her  decease,  repeatedly  stated  to 

a  female  attendant,  that  she  had  destroyed  the  two 

latter  wills;    that  her  will  was  in  the  hands  of 

Mr.   Mundy,    who,   with    Mr.   Major,  were    her 

executors. 

The  cause  came  on  for  hearing. 


Addams  in  support  of  the  first  will. 

The  20th  section  of  the  Wills  Act,  enacts,  That  no 
will  shall  be  revoked  save  by  another  will,  or  by 
some  writing,  duly  executed,  declaring  an  intention 
to  revoke  the  same ;  and  the  22nd  section  provides, 
that  a  will,  once  revoked,  shall  not  be  revived, 
otherwise,  than  by  a  due  re-execution  thereof. 
It  must  be  admitted,  that  the  strict  letter  of  the 
statute  is  against  the  validity  of  the  will  now  pro- 
pounded ;  but  the  expressions  of  the  act  are  general, 
and  may  be  controlled  by  the  clear  intention  of  the 
framers :  the  Court  has  already  held  that  a  literal 
construction  of  this  act  may  be  dispensed  with, 
Hobbs  v.  Knight  (a),  Brooke  v.  Kent(b).  The 
leading  object  of  the  act  was  to  exclude  oral  testi- 
mony in  all  cases.     The  20th  section   evidently 


(a)  1  Cart.  768. 
VOL.  ill. 


(6)  Privy  Council,  unreported. 
F   P 
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1843.      means,  that  the  will  or  other  writing,  which  is  to 
Februarv  28th.  revoke  a  prior  will,  shall  be  in  existence  at  the 
death  of  the  testator ;    in  the  second  alternative 
mode  of  revocation,  the  intention  to  revoke  a  prior 
will  must  be  shewn ;  clearly,  then,  that  intention 
requires  to  be  evidenced,  not  by  parol  evidence  of 
the  contents  of  the  revoking  instrument,  but  by  the 
language  of  a  produced  writing.     Svrinburne,  and 
all  the  text  writers,  state,  that  a  will,  once  valid, 
but  revoked  by  a  subsequent  will,  revived  on  the 
'  destruction  or  cancellation  of  the  revoking  instru- 
ment ;  such  cancellation  might  be  shewn  by  parol 
evidence;    the    present  act  intended,   that    there 
should  be  neither  revocation  nor  revival,  save  by 
some  writing,  by  which  the  intention  to  revive  or 
to  revoke  could  be  safely  arrived  at.     Look  to  the 
consequences  of  admitting  parol  evidence  in  this 
case ;  a  door  is  at  once  opened  to  fraud  and  per- 
jury ;  and  that  too,  with  but  little  risk  of  detection ; 
a  disappointed  heir-at-law,  or  next  of  kin  has  only 
to  procure  two  persons  to  swear,-  that  an  instrument 
in  writing,  revoking  a  valid  and  forthcoming  will, 
was  executed  in  their  presence :    the  most  solemn 
will  is  liable  to  be  destroyed. 


Jenner  and  White,  contrk,  stopped  by  the  Court. 


Judgment. 
Sir  Herbert  Jennbr  Fust. 
I  feel  that  I  have  no  discretion  to  exercise  in 
this  case.  There  have  undoubtedly  been  cases, 
decided  over  and  over  again  under  the  Statute 
of  Frauds,  holding,  that  parol  evidence  was  ad- 
missible to  prove  the  revival  of  a  once  revoked 
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tion  of  the  20th  and  22nd  sections  into  the  present  February  28th. 
Wills  Act.     It  is  admitted,  in  this  case,  that  the 
testatrix  did,  subsequently  to  the  execution  of  the 
will  of  January,  make  two  other  wills ;  that  both, 
of  these  were  duly  executed  ;  and  both  contained  a 
clause  expressly  revoking  all  former  wills;   then 
the  first  will  was  revoked  to  all  intents  and  pur- 
poses, and  to  have  a  re-operation,  it  must  have 
been  revived.     Then  was  it  revived  ?     The  only 
mode  by  which  it  could  be  revived  is  that  pointed 
out.  by  the  22nd  section.      That  section  is  most 
express ;  there   must  be  a  re-execution,  there  are  | 
no  other  means  of  shewing  an  intention  to  revive ; 
destruction  of  the  revoking  instrument  is  not  suf-  . 
ficient,  it  is  not  a  re-execution  of  the  revoked  will, 
according  to  the  present  act.     I  pronounce  against 
this  paper  as  a  will. 

I  think,  however,  that  this  question  has  been 
very  properly  brought  under  the  consideration  of 
the  Court,  and  I  give  costs  out  of  the  estate.. 


1842. 

July  12th> 

Craigie  and  Graioie  against  Lewi*  and  Others.        1843*  u 

February  28th  * 

John  Ckaigie,  a  lieutenant-colonel  in  the  East  Theeiecutor 

named  id  a 

India  Company's  military  service,  died  suddenly  at  holograph  will, 

by  birth,  but  holding  a  commission  in  the  military  service  of  the  East  India  Company,  was  cited  in 
the  Prerogative  Court  to  prove  the  will,  or  show  cause  why  administration  should  not  be  granted  ' 
of  the  effects  of  the  deceased  as  dead  intestate ;  Protest  to  appearing  to  such  citation;  by  reason  that 
confirmation  had  been  granted  of  such  will  by  a  Court  in  Scotland,  a  competent  forum,  overruled. 

The  domicil  of  origin  does  not  revive  until  an  acquired  domicil  is  finally  abandoned. 

A  native  Scotchman  having,  by  employment  in  the  military  service  of  the  East  India  Com- 
pany, acquired  a  domicil  in  India,  held,  that  by  his  return  to  Scotland  animo  manendi  his  ori* 
ginal  domicil  did  not  revive,  .the  party  still  holding  his  commission  and  being  liable  to  be  called 
upon  to  return  to  India  j  and  intending  to  return  if  called  upon  to  do  sot 

ff2 


Othen. 
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1642,  Hatchett's  hotel,  Piccadilly,  on  the  23d  of  Novem- 
jMy  12th.  ber,  1840,  having  made  a  paper-writing  of  a  testa- 
c^Irois  mentary  nature,  all  in  his  own  handwriting,  dated 
Cm^oii  the  14th  of  October,  1840,  but  not  attested  by  wit- 
's™ neBses ;  of  this  paper  he  appointed  Richard  Lewin, 
John  Larking,  and  William  Bell,  executors.  The 
deceased  left  a  widow  *  and  fqur  children,  minors, 
him  surviving. 

On  the  v  2nd  of  August,  1841,  a  decree,  with 
intimation/  issued  from  this  Court,  at  the  instance 
of  E.  Mackintosh*  the  curator  or  guardian  of  the 
eldest  son  of  the  deceased,  alleging,  that  it  was 
pretended,  that  the  deceased  was  at  the  time  of  his 
deajti  apdomiciled  Scotchman,  and  that,  by  reason 
tfiereofr  his  will,  although  not  witnessed,  was  valid 
ita  la^nincTciting  the  parties,  named  as  executors, 
to  prove  the  same*  or  to  show  cause  why  adminis- 
tration of  the  effects  of  the  deceased*  as  dying  intes- 
tate, should  not  be  granted  according  to  law. 

The  widow  intervened  in  the  cause.  The  parties 
cited,  having  been  duly  served,  appeared  under 
protest. 

In  support  of  the  protest,  it  was  stated,  that  the 
Will  of  the  deceased,  who,  by  birth  at  least,  was  a 
Scotchman,  being  a  holograph  will,  is  valid  and 
effectual  as  a  Scotch  will,  although  unattested. 
That  the  deceased  had  his  legal  domicil  in  Scot- 
land at  the  time  of  his  death ;  although  actually 
deceased  in  London.  That  the  parties  cited,  named 
as  executors,  had  duly  proved  such  will  in  the  pro- 
per Court  of  Scotland,  according  to  the  form  pre- 
scribed by  act  of  Parliament  for  the  proof  of  wills 
and  registration  of  probative  wills  in  Scotland ;  that 
they  had  obtained  the  usual  probate  or  confirmation 
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of  will,  had  acted  as  executors,  thereby  becoming 
amenable  to  the  Courts  of  Scotland,  and  otherwise  July  12th, 
incurring  heavy  responsibilities,  wherefrom  they 
cannot  be  released  by  the  sentence  of  this  Court,  or 
by  any  means,  other  than  a  reduction  of  the  probate 
granted  by  the  Scotch  Courts ;  and  submitting,  that 
under  the  circumstances  this  Court  is  not  the  proper 
forum  in  which  the  domicil  of  the  deceased  ought  to 
be  tried,  but  that  the  said  question  ought  to  be 
raised,  and  tried  in  the  Scotch  Court,  being  a 
Court  of  equally  competent  'jurisdiction,  and  from 
the  sentence  of  which  an  appeal  may  be  prosecuted 
to  the  House  of  Lords  in  England. 

In  answer  to  the  protest,  it  was  stated,  that  the 
deceased  was  born  in  Glasgow,  of  Scotch  parents, 
and,  at  an  early  age,  went  to  India  as  a  cadet  in  the 
military  service  of  the  Company,  and  continued  in 
such  service  up  to  the  time  of  his  death.  That  in 
1822,  the  deceased  came  to  England,  on  publio 
duty,  and  in  January,  1823,  was  married  in  Eng- 
land, and  returned  to  India,  in  1824.  That  in  1887, 
the  deceased,  then  become  a  lieutenant-colonel  in 
the  Company's  service,  left  India,  and  proceeded  to 
England,  on  a  three  years'  furlough,  and  arrived  in 
England,  in  August,  1837.  That,  in  October,  1839, 
he  obtained  an  extension  of  leave  of  absence  for  six 
months,  and  in  June,  1840,  a  further  extension  for 
six  additional  months,  by  which,  his  leave  of  absence 
from  India  would  not  expire  before  March  1841. 

That  after  arriving  in  England,  in  1837,  the 
deceased  and  his  family  resided  in  London,  until 
the  16th  of  October,  when  he  proceeded  to  Scot- 
land ;  that  he  resided,  in  Edinburgh,  in  ready-fur* 
nished  houses,  until  the  9th  of  August,  1839;  when 
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1842.  he  returned  to  London,  with  his  family,  and  resided 
jniy  12th.  in  London  for  four  months,  and  about  ten  months 
previous  to  his  decease  went  to  reside  at  Plymouth, 
in  the  county  of  Devon,  at  which  place  his  family 
continued  to  reside  up  to  the  time  of  the  death  of 
the  deceased. 

The  matter  of  protest  came  on  for  argument 

Addasns  and  Robertson,  in  support  of  the  protest. 

The  Queen's  Advocate  and  Jenner,  contrk. 


Craioie 

and 

Craigis 

agmntt 

Lewin 

and 
pthera, 


Judgment, 
Sir  Herbert  Jenner  Fust. 
I  am  clearly  of  opinion  that  I  am  bound  to  over- 
rule this  protest,  and  to  require  the  executors  to 
contest  the  validity  of  their  asserted  will  in  this 
Court.  It.  is  admitted  that  the  deceased  was  a 
Scotchman  by  birth,  that  is  not  disputed ;  and  I 
take  the  fact,  of  his  having,  at  an  early  age,  gone 
to  India,  in  the  service  of  the  East  India  Company, 
not  to  be  disputed.  What  effect  this  latter  cir- 
cumstance had  on  the  domicil  of  the  decased  is  a 
question  hereafter  to  be  determined ;  the  question 
must  eventually  come  back  to  this,— what  was  the 
domicil  of  the  deceased  at  the  time  of  his  death,  for 
on  the  law  of  the  country  of  domicil  must  depend 
the  validity  of  the  will.  I  am  rather  at  a  loss  to 
understand  how  it  happened ;  that  whilst  this  ques- 
tion was  undecided,  and  it  must  be  obvious  to  all 
parties  that  sooner  or  later  it  would  be  agitated,  the 
executors  took  probate  of  this  paper  in  the  Court 
at  Scotland.  The  parties  whose  interest  is  affected 
by  this  being  upheld  as  a  valid  will,  call  on  the 
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executors  to  propound  the  paper  in  solemn  form  in  1842. 
this  Court,  surely  they  have  a  right  to  do  so ;  I  can-  July  12th, 
not  see  how  the  fact  of  the  Court  of  Scotland  hav- 
ing granted  probate  of  the  paper  can  conclude  the 
Court  on  the  question  of  domicil.  I  do  not  under- 
stand that  the  question  of  domicil  was  raised  in  the 
Scotch  Court ;  the  application  to  that  Court  was  to 
grant  probate  in  common  form.  Neither  do  I  un- 
derstand the  principle  on  which  the  jurisdiction  of 
this  Court  is  objected  to ;  and  if  the  Court  feels  that 
it  has  jurisdiction,  assuredly  it  cannot  stay  its  hand. 
Suppose  a  mandamus  to  issue,  from  the  Court  of 
Queen's  Bench,  to  this  Court  requiring  it,  to  pro- 
ceed in  this  matter,  and  this  Court  were  to  make  a 
return, — that  the  matter  had  been  decided  by  the 
grant  of  probate  in  common  form  in  the  Court  of 
Scotland.  Would  the  Court  of  Queen's  Bench 
accept  of  such  a  return  ? 

I  do  not  consider  that  I  am  ousting  the  Scotch 
Courts  of  any  jurisdiction  to  decide  on  the  question 
of  domicil :  I  do  not  consider  that  they  are  in  pos- 
session of  the  question,  or  that  it  is  even  intended 
to  raise  the  question  in  the  Scotch  Courts ;  neither 
do  I  think  that  I  ought  to  yield  up  the  decision  of 
such  question  to  those  Courts. 

It  is  obviously  for  the  benefit  of  all  parties  that  the 
domicil  of  Colonel  Craigie  should  be  determined ; 
I  therefore  overrule  the  protest,  assign  the  parties  to 
appear  absolutely,  and  reserve  the  question  of  costs. 


The  executors  having  appeared,  an  act  on  peti- 
tion was  entered  into ;  the  facts  therein  set  forth 
were  similar  to  those  already  stated  in  the  protest : 
they  are  fully  stated  in  the  judgment. 


1843. 


Febtuary  28th. 
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1843.  The  matterof  the  petition  then  came  on  to  beheard. 
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Addams  and  Bobertson,  for  the  executors.  We 
admit,  that  up  to  the  year  1837,  the  deceased  must 
be  considered  a  domiciled  Anglo-Indian,  by  reason 
of  his  commission  in  the  military  employment  of 
the  East  India  Company,  Munroe  v.  Douglas  (a)9 
Bruce  v.  Bruce(b),  but  on  his  return  from  India, 
the  deceased  proceeded  to  Scotland  with  a  fixed 
intention  of  reviving  the  domicil  of  origin :  the 
domicil  of  origin  is  easily  revived,  SomervUle  v. 
Somerville(c),  The  Virgmie(d).  This  is  a  case  of 
testacy  which  is  subject  to  different  considerations 
from  intestacy,  Curling  v.  Thornton{e). 

The  Queen's  Advocate  and  Jenner,  contriu  The 
deceased  contemplated  the  possibility  of  a  return  to 
India;  if  so  the  legal  requisites  to  complete  a 
change  of  domicil  are  incomplete ;  we  might  even 
concede  the  factum  of  residence  in  Scotland,  and 
rely  on  the  contemplated  return  to  India ;  if  the 
animus  manendi  be  wanting,  the  fact  of  residence 
cannot  work  a  change,  or  a  revival  of  domicil ;  but, 
in  this  case,  the  fact  of  residence  in  Scotland  cannot 
be  insisted  on,  for  the  deceased  was  quite  as  much 
domiciled  in  England  as  in  Scotland.  The  distinction 
between  testacy  and  intestacy  is  exploded,  Stanley 
v.  Bernes(f)9  De  Bonneval  v.  De  Bonneval(g). 


Judgment. 
Sir  Herbert  Jenner  Fust. 
The  facts  of  this  case  lie  in  a  narrow  compass,  and 


(a)  5  Madd.  404, 

(b)  2Boff.  &P.229n. 

(c)  5  Vet.  750. 


(d)  5  Rob.  99. 
(#)  2  Add.  7. 


(f)  3  Hagg.  373. 
(Sf)  1  Curt.  85S. 
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the  law  applicable  to  them  is  not  difficult  to  deter*      1843. 

mine.  February  28th. 

The  question  relates  to  the  domicil  which  is  to  Cfumn 
determine  on  the  validity  of  a  paper  purporting  to  cr^ow 
be  the  will  of  Colonel  J.  Cragie,  who  died  on  the  gjjjjj 
23rd  of  November,  1840,  at  Hatchett's  Hotel,  Pic- 
cadilly. The  will  is  dated  in  the  month  of  October 
preceding,  it  is  in  the  shape  and  form  of  a  Scotch 
deed,  a  holograph,  subscribed  by  the  deceased,  but 
not  attested  by  any  witnesses ;  and  consequently, 
as  it  was  made  since  1840,  if  the  deceased  is  to  be 
considered  as  a  domiciled  British  subject,  the  will  is 
invalid  for  want  of  a  due  attestation;  if  on  the  other 
hand,  he  is  to  be  considered  as  a  domiciled  Scotch- 
man, then  the  law  of  Scotland  must  determine  on 
the  validity  or  invalidity  of  this  paper  as  a  will. 

The  question  in  the  present  case  is  not,  whether 
the  domicil  of  this  person  was  Indian  or  English, 
for  the  law  of  England  and  India  are  now  the  same, 
as  regards  the  validity  of  wills ;  whether  it  was  so 
at  the  time  when  the  act  of  the  1  Vict.  c.  26,  passed, 
does  not  matter  in  this  case,  because  an  act  was 
shortly  after,  January,  1838,  passed  by  the  legis- 
lature in  India,  assimilating  the  law  of  India  in; 
respect  to  wills  to  that  of  England;  there  is  no* 
necessity,  therefore,  to  consider,  whether  the  domi- 
cil was  English  or  Indian,  provided  it  was  not 
Scotch.  This  leads  the  Court  to  inquire  into  the 
history  of  this  gentleman.  He  was  born  in  the  year 
1786,  in  Scotland,  his  parents  were  Scotch,  and 
they  also  were  of  Scotch  descent,  he  remained  in 
Scotland,  indeed  was  never  out  of  that  country, 
until  1804,  when  he  went  to  India  in  the  East  India 
Company's  military  service,  in  which  he  had  ob- 
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1843.  tained  a  commission  as  a  lieutenant  of  a  regiment 
February  28A.  of  native  infantry.  By  birth,  descent,  and  genea- 
logy, therefore,  his  domicil  was  clearly  and  decid- 
edly Scotch,  and  he  did  not  abandon  that  domicil 
until  he  became  of  age ;  when  he  acquired  an 
Indian,  or  as  one  counsel  has  called  it,  an  Anglo* 
Indian  domicil.  Having  entered  into  the  service 
of  the  East  India  Company,  and  having  attained 
his  age  of  twenty-one  whilst  in  that  service,  his 
domicil  became  Indian,  or  Anglo-Indian ;  for  it  is 
the  same  thing.  In  India  he  remained  until  1837, 
with  two  exceptions;  he  was  in  England  in  1819 
until  1820,  and  he  was  also  at  the  Cape  of  Good 
Hope  from  February  1824  until  October  in  the  same 
year ;  on  the  first  of  these  occasions,  when  absent 
from  India,  he  did  not  visit  Scotland ;  it  is  said  in 
explanation,  that  he  came  to  England  on  a  special 
mission  from  the  Marquis  of  Hastings,  the  duties 
of  which  fully  occupied  his  time.  On  the  second 
occasion,  when  at  the  Cape  of  Good  Hope,  his  do- 
micil was  clearly  Indian.  During  the  visit  of  the 
deceased  to  England  in  1822,  he  married  an  Eng- 
lish lady, — I  do  not  think  this  fact  of  any  import- 
ance, it  merely  amounts  to  this,— that  being  a  do- 
miciled Indian,  he  married  whilst  being  on  a  visit 
to  England,  he  carried  his  wife  back  with  him  to 
India,  he  had  children  by  her,  and  he  lived  in  India 
from  that  time  until  the  year  1837,  when  he  came 
over  to  England  on  the  customary  leave  of  absence, 
but  still  retaining  his  commission  in  the  East  India 
Company's  service :  he  came  on  a  three  years'  leave 
of  absence,  though,  it  is  stated,  that  such  leave  is 
renewable  for  two  years  more ;  so  that  he  had  every 
prospect  of  remaining  in  this  country  for  five  years ; 
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occasions,  and  obtained  it ;  this  would  have  carried  February  28th, 
his  leave  of  absence  down  to  March,  1841,— he  died 
in  November,  1840.  Now  it  is  said  this  leave  of 
absence  being  granted  as  a  matter  of  course,  the 
deceased  had  every  expectation  that  before  its  ex- 
piration he  should  have  succeeded  to  a  commission 
of  full  colonel  in  the  service,  which  would  have 
precluded  the  necessity  of  his  returning  to  India,  to 
which  it  is  admitted  he  had  a  decided  aversion.  If 
he  did  not  return  to  India  on  the  expiration  of  his 
leave  of  absence,  or  previously  attain  his  full  rank, 
he  must  have  quitted  the  service  of  the  East  India 
Company  [33rd  Geo.  3,  c.  551.  Now  it  appears, 
that  the  deceased  had  no  intention  of  abandoning 
his  commission,  unless  he  became  a  full  colonel,  he 
must,  therefore,  at  this  time,  1837,  have  contem- 
plated the  possibility,  if  not  the  probability,  of  being 
obliged  to  return  to  India,  if  only  for  a  short  period. 
It  appears,  that  on  his  arrival  in  this  country,  in 
1837,  after  remaining  in  England  a  short  time,  the 
deceased  proceeded  direct  to  Scotland,  and  arrived 
there  in  die  October  of  that  year,  and  he  continued 
in  Scotland  until  August,  1839,  living,  whilst  there, 
in  furnished  houses ;  it  further  appears,  that  during 
the  time  of  his  residence,  he  contemplated  the  pur- 
chase of  a  house  in  Edinburgh  ;  he  wished  to  take 
a  lease  of  a  house  for  seven  years,  and  offered  to 
take  such  a  lease  of  a  particular  house ;  but  it  had 
been  purchased  by  another  party  to  whom  he  offered 
100/.  to  give  up  the  bargain,  and  not  being  able  to 
succeed  in  effecting  his  wishes,  in  August,  1839,  he 
quitted  Scotland,  and  by  the  advice  of  his  medical 
attendant,  came  to  London ;  from  thence  he  went 
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18+3.  to  Plymouth,  and  lived  there,  or  in  that  neighbour* 
February 28th.  hood,  in  furnished  houses ;  until  the  death  of  his 
cl[^«  father,  in  1840,  when  he  left  Plymouth,  and  again 
went  to  Scotland  to  attend  his  father's  funeral; 
he  remained  in  Scotland  until  October  in  that  year, 
when  he  returned  to  London,  and  died  at  Hatchett'a 
Hotel  in  November,  1840,  being  at  the  time 
about  to  join  his  wife  aud  children  at  Plymouth* 
This  is  the  statement  on  behalf  of  those  who  desire 
to  support  the  Scotch  domicil ;  on  the  other  side* 
there  is  very  little  difference  in  the  statement  of  the 
facts,  the  affidavits  scarcely  vary  the  case  at  all ; 
they  all  coincide  in  the  fact,  that  the  deceased  did 
express  an  intention  of  taking  up  his  abode  in 
Scotland,  in  his  wish  to  take  a  particular  house  in 
Edinburgh,  that  he  offered  100/.  to  the  purchaser  of 
the  lease  to  give  up  the  bargain ;  that  as  late  as 
1840,  he  again  expressed  a  wish  for  the  same 
house,  or  of  purchasing  some  other  house  in  the 
neighbourhood  of  Edinburgh;  and  that  he  was 
desirous  of  sending  his  son  to  study  with  some 
civil  engineer  in  that  neighbourhood.  These 
circumstances  are  undoubted— from  them  I  think 
the  Court  can  come  to  the  conclusion  that  if  every 
thing  had  turned  out  according  to  the  deceased  s 
own  wishes,  he  would  have  taken  up  his  residence 
in  Scotland  ;  no  one  can  look  to  his  letters  without 
seeing,  that  he  had  a  decided  preference  for  the 
country  of  his  birth ;  unfortunately  his  wife  had  a 
different  opinion,  she  preferred  residing  in  England, 
and  she  at  last  persuaded  the  deceased,  that  such 
residence  would  be  better  for  themselves  and 
children.  It  appears  to  me,  that  having  left 
Scotland  in  1839,  he  did  not  go  back  until  1840, 
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and  then  only  to  attend  his  father's  funeral,  and       1843* 
when  that  ceremony   was  over,    he  returned  to  February  20th. 
England,  c~„ 

Thes6  are  the  facts  of  the  case,  so  far  as  is  cmmn 
important  to  the  present  question ;  but  the  Court  f*in* 
will  have  to  refer  more  particularly  to  the  exhibits, 
before  coming  to  a  conclusion  on  the  case.  Now  I 
do  think,  that  if  all  circumstances  had  combined  to 
favour  the  deceased's  wishes,  he  would  have  taken 
up  his  residence  in  Scotland ;  but  still  the  question 
remains,  whether  there  was  an  abandonment  of  the 
Indian  dbmicil,  and  if  there  was  the  animu*  and 
factum  of  a  domicil  in  Scotland.  It  was  properly 
asked  by  the  counsel  fof  Mr.  Craigie,— when  was 
it  that  the  Indian  domicil  was  abandoned,  and  the 
Scotch  acquired  ?  The  answer,  or  the  tenor  of  the 
answer  to  the  question,  was,  at  the  time  when  the 
deceased  went  to  Scotland  in  1837,  that  he  then 
went  there  for  the  purpose  of  remaining,  in  short, 
that  he  did  it  animo  manendi,  with  the  intention  to 
preclude  all  question  as  to  his  domicil;  that  he 
took  up  his  residence  there  animo  ei  facto.  The 
question  then  remains  for  the  Court  to  determine ; 
—it  being  an  admitted  fact  that  the  deceased  went 
to  Scotland  in  1837,  and  remained  there  until 
1839,-— whether  he  went  there  animo  manendi;  the 
solution  of  that  question  depends  very  much  on  his 
peculiar  situation  at  the  time {  whether  he  was  in  a 
condition  to  abandon  his  acquired  domicil  in  India, 
for  if  he  was  not  in  a  condition  to  abandon  his 
Indian  domicil,  the  intention,  even,  if  to  a  certain 
extent  complete  by  the  fact  of  his  having  come  to 
this  country,  animo  manendi,  if  he  could  possibly 
remain,   would    not  be  sufficient  to  change   the 
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1043.      domicil ;  if  the  deceased  was  not  in  a  condition  to 
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dnd 
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and 
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Febreary28th.  carry  his  intention  into  effect,  that  is,  if  his  remaining 
in  this  country  was  dependant  on  circumstances, 
which  might  be  such  as  to  render  it  incumbent  on 
him  to  return  to  India,  that  is,  if  certain  events  did 
not  give  him  an  opportunity  of  finally  quitting  the 
service.     In  1837*  when  the  deceased  arrived  in 
this  country,  he  retained  his  commission  in  the 
East  India  Company's  service,  he  not  only  came  on 
leave  of  absence  for  a  distinct  period ; — it  signifies 
not  whether  there  was  a  greater  or  less  probability, 
or  whether  as  a  mere  matter  of  course,  his  time  of 
absence  would  be  extended  for  two  years  more, — 
he  was  still  absent  on  leave;    he  retained    his 
commission  in  the  Indian  army,  his  regiment  was 
in  India,  and  his  military  establishment  there ;  he 
had  quitted  India  only  for  a  temporary  purpose, 
not    with    a  fixed   determination    to  abandon  it 
altogether,  but  with  the  intention  to  return,  unless 
on  the  happening  of  a  particular  event,  namely,  his 
attaining  the  rank  of  full  colonel  before  his  leave  of 
absence  expired. 

The  question  is,  whether  a  person  having  a  fixed 
domicil,  and  having  quitted  it  with  the  proposed 
intention  of  returning,  although  such  intention  may 
be  annulled  by  the  happening  of  a  particular  event, 
can  by  law  be. said,  to  have  abandoned  that  domicil; 
this  is  the  important  part  of  the  case;  did  the 
deceased,  when  in  1837,  or  in  1839,  he  went  to 
Scotland,  go  there  animo  manendi,  or  did  he  merely 
go  there  to  remain,  so  long  as  the  rules  of  the  service 
in  India  would  permit,  and  no  longer  ?  Now  all 
the  correspondence  and  the  affidavits  tend  to  shew 
that  he  contemplated  returning  to  India ;  he  might 
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have  continued  to  live  in  Scotland  during  the  whole      1843, 
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of  the  time  of  his  leave  of  absence,  but  .would  that  ftbrauyssth. 
have  been  a  residence  animo  et  facto  ? — the  animus      cUmi 
would  only  be  whilst  his  absence  from  India  per- 
mitted, for  if  he  did  return  to  India,  his  Indian 
domicil  would  revert — perhaps  I  should  not  say 
revert,  because  it  would  never  have  been  divested. 
When  the  deceased  came  to  this  country,  he  quitted 
India  on   a  temporary  absence,  which  might  be 
converted  into  a  permanent  quitting,  by  a  certain 
event  happening,  in  the  interval  between  the  time 
of  the  commencement  of  his  absence  and  the  time 
for  his  return  ;  I  cannot  think  that  the  fact,  that  he 
was  absent  from  India,  when  he  was  looking  to  a 
probable  return,  can  be  said  to  be  quitting  that 
country  ammo  manendi  in  another ;  he  was  indeed 
in  another  place,  but  for  a  temporary  purpose  only. 
Now,  up  to  1839,  when  he  last  quitted  Scotland, 
his  domicil  was  India,  I  catinot  conceive,  that  by 
having  left  India  under  the  circumstances  men- 
tioned, he  had  divested  himself  of  the  domicil  ac- 
quired by  his  commission  in  the  East  India  Com- 
pany's  service ;  in  1839,  he  went  to  Plymouth  with 
his  wife  and   family,  he  resided  there*  although 
only  in  furnished  lodgings.     If  the  question  was 
between  a  Scotch  or  an  English  domicil  I  should 
decide  for  the  Scotch  domicil,  notwithstanding  his 
returning  to  England,  and  living. there  in  furnished 
lodgings,  and  although,  as  has  been  argued,  he  had 
at  one  time  expressed  a  wish  to  purchase  a  house 
near  Plymouth ;  and  although  his  actual  residence 
was  so  far  in  this  country ;  except  for  a  short  time 
when  he  went  to  Scotland  on  his  father's  death ; 
and  although  he  died  in  the  act  of  returning  thence 
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1843.      to  join  his  wife  and  family  in  this  country.     Thte 
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February  28th.  important  question  is,  what  is  necessary  to  consti* 
CftjioiK      tute  a  change  of  domicil?     There  must  be  both 
\animu&  et  factum;  that  is  the  result  of  all  the  cases. 
This  case  mutt  depend  on  its  own  circumstances, 

*  the  principles  on  which  it  is  to  be  determined  are 
the  same  in  all  cases,  and  that  principle  extracted 
from  all  the  cases,  is  this,  "  That  a  domicil  once 

|  acquired  remains  until  another  is  acquired,  or  that 
first  abandoned ;  I  admit  all  that  has  been  said  in 
this  case,  that  length  of  time  is  not  important,  one 
day  will  be  sufficient,  provided  the  animus  exists } 
if  a  person  goes  from  one  country  to  another,  with 
J  the  intention  of  remaining,  that  is  sufficient,  what- 
ever time  he  may  have  lived  there  is  not  enough, 
junless  there  be  an  intention  of  remaining. 

It  is  now  my  duty  to  consider  the  effect  of  the 
exhibits,  and  of  the  particular  circumstances  stated 
in  the  affidavits,  for  the  purpose  of  shewing  the 
grounds*  on  which  the  Court  thinks,  that  the  de- 
ceased had  not  abandoned  his  Indian  domicil,  he 
retained  his  establishment  in  India,  his  connection 
with  his  regiment,  of  which  he  remained  lieutenant- 
colonel,  still  continued,  he  was  bound  by  the  rules 
of  the  service  to  rejoin  his  regiment  at  the  expira- 
tion of  his  leave  of  absence  (a). 

Now  admitting  the  fact  of  actual  residence  in 
Scotland  from  1837  until  1839,  and  the  wish  for  a 
fixed  and  permanent  residence  in  Scotland;  ad- 
mitting that  the  deceased  had  a  decided  preference 


(a)  The  Court  then  examined  the  letters  of  the  deceased,  exhibited 
in  the  suit,  and  commented  on  the  language.  The  result  which  the 
Court  arrived  at  was,  that  the  deceased  evidently  contemplated  a 
permanent  residence  in  Scotland. 
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for  Scotland,  and  that,  if  peculiar  circumstances       1843. 
did  not  interfere  to  prevent  him  carrying  that  in-  F<bniary  28Uu 
clination  into  effect,  he  would  have  settled  in  a      c*aio« 
house  in  that  country ;   still  he  had  not  at  the      Craiok 
time   of   his   death    placed    himself  in    such    a      1£™ 
situation   as  to  enable    the  Court   to  say,    that      0flt^ 
he  had  abandoned  his   Indian  domicil ;    and  ac- 
quired a    permanent  domicil    in  Scotland ;    the 
deceased  had  not  abandoned  his  Indian  domicil,  he 
could  not  do  so  without  resigning  his  commission, 
he  did  not  intend  to  do  so,  unless  he  obtained  the 
rank  of  full  colonel.     Although  the  bias  of  his  in- 
clination was  to  live  in  Scotland,  and,  even  if  he 
had  remained  there  during  all  the  time  he  was 
absent  from  India  on  leave,  I  should  still  have  held, 
that  by  retaining  his  commission,  which  might,  and  ; 
probably  would,  have  compelled  him  to  return  to  \ 
India,  the  deceased  had  not  abandoned  his  Indian 
domicil.     If  so,  then  can  it  be  said  that  he  had 
abandoned  that  domicil  ?  his  connection  with  that 
country,  which  originally  gave    him  his  Indian 
domicil,  still  remained  in  full  force :  it  was  indeed 
liable  to  be  dissolved  by  his  attaining  his  full  rank. 
Looking  to  all  the  circumstances  of  the  case,  I 
think  it  is  distinguished  from  all  those  cases  which 
counsel  have  most  judiciously  abstained  from  going 
into ;  they  have  all  been  considered  here  often  and 
often.     I  think  the  Indian  domicil  was  not  aban- 
doned, but  that  the  deceased  was  still  domiciled  in 
India.     If  he  had  died  in  Scotland  that  would  not 
in  the  slightest  degree  have  changed  my  opinion  ; 
he  was  domiciled  in  India:   if  the  question  had 
been,  whether  he  was  domiciled  in  England  or  in 
Scotland,  if  that  point  had  been  in  equilibria,  the 
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1843.   ,  place  of  birth  and  origin  might  have  turned  the 

Febnwiy28tS.  8Cale. 

Ciuioti  I  think  there  is  quite  sufficient  in  this  case,  to 
Cr™g»  enable  the  Court  to  determine,  that  the  Indian 
"£r!n?  domicil,  which  the  deceased  had  acquired,  did  re- 
main at  the  time  of  his  death  ;  when  I  look  for  the 
animus  and  the  factum,  I  do  not  find  sufficient  to 
enable  me  to  say,  that  the  deceased  had  dissolved 
his  connection  with  India ;  and  I  think,  under  all 
circumstances,  that  the  Scotch  law  cannot  determine 
on  the  validity  or  invalidity  of  this  will. 

The  question  is,  whether  probate  is  to  pass,  fol- 
lowing the  prayer  of  the  one  proctor,  or  adminis- 
tration, according  to  the  prayer  of  the  other?  The 
distinction,  adverted  to  in  the  course  of  the  argu- 
ment, between  cases  of  testacy  and  intestacy  makes 
no  difference.  It  has  been  held  in  the  cases  of 
Stanley  v.  Bernes,  Curling  v.  Thornton  and  De 
Bonneval  v.  De  Bonneval,  that  a  person,  in  order 
to  make  a  valid  will,  must  conform  to  the  law  of 
the  country  where  he  is  domiciled  ;  just  as  where 
he  makes  no  will,  he  must  be  supposed  to  have  in- 
tended distribution  according  to  the  law  of  that 
country.  It  appears  to  me  that  this  asserted  will  is 
null  and  void  according  to  the  law  of  India,  which  is 
the  place  of  domicil  of  the  party ;  and  that  adminis- 
tration must  be  granted  according  to  the  law  of  Eng- 
land. I  cannot,  however,  at  this  moment  pronounce 
against  the  will,  it  has  not  yet  been  propounded ; 
it  may  be  propounded  as  a  valid  English  will.  I 
assign  the  proctor  to  declare  next  Court  day 
whether  he  propounds  this  paper  or  not. 
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Gaze  against  Gaze.  1843* 

March  14th. 

William  Wiseman  died   on  the  25th  of  Sep-  a  testator  pro- 

tember,  1842 ;  shortly  after  his  death  a  testamentary  ail  in  his  own 

paper,   dated   the  21st  of  April,    1842,  was  pro-  and^"rngghis 

pounded,  as  the  last  will  and  testament  of  the  de-  SJJ^jfg^ 

ceased,  by  Charles  Gaze  and  George  Gaze,   the  to  three  oer- 

„  ,       .       .       ,    .    .  i   .    80D8' an<f  re- 

executors  named  therein ;  its  admission  to  probate  quested  them 

was  resisted  by  John  Gaze,  and  other  persons  enti-  nJ£L  u«L- 

tled  in  distribution  to  the  personal  estate  of  the  TZumeMM- 

deceased  in  case  he  should  have  died  intestate.  Kljgi?1 

The  allegation  propounding  the  will,  pleaded,  *»•  ^Jj.^1 

that  it  was  all  in  the  handwriting  of  the  deceased,  (aithoughthere 

it  I***  4»A*i-.Vt4svi        -it  was  no  express 

and  that  on  the  21st  of  April,  1842,  he  duly  ex-  evidence  of  the 
ecuted  the  same  in  the  presence  of  three  witnesses,  gl^atureVa*6 
who  duly  subscribed  the  same  in  his  presence.  writing11" ui« 

William  Wood,  the  first  witness,  deposed,  "  That  viator. 
on  the  morning  of  the  21st  of  Aprit*  1842,  the  de- 
ceased, accompanied  by  the  two  other  subscribing 
witnesses,  called  on  him,  and  asked  him  to  accom- 
modate him  with  the  use  of  the  table  in  his  parlour; 
that  witness  having  assented,  the  deceased  placed 
on  one  of  the  flaps  of  the  table  a  paper  folded  up ; 
the  deceased  sat  down  at  the  table,  and  took  from 
his  pocket  a  pen  and  a  bottle  of  ink  ;  he  unfolded 
the  lower  part  of  the  paper  on  the  table,  keeping 
the  upper  part  folded,  so  that  witness  could  not  see 
the  writing  on  it ;  the  deceased  wrote  i  a  something9 
on  the  paper,  but  what  witness  cannot  say ;  he  then 
lifted  up  the  folded  part  of  the  paper  to  write  what 
he  so  wrote,  which  he  did  on  the  left  hand  side  of 
oo  2 
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1843.  the  bottom  of  the  paper,  and  which  only  consisted 
March  i4th.  of  a  word  or  so ;  he  then  took  a  book,  and  placed  it 
gI^  over  the  part  folded  down,  so  as  completely  to  cover 
^JU?  it,  and  prevent  the  witnesses  seeing  what  was 
written  on  the  paper ;  the  deceased  then  got  np  and 
sat  in  another  chair,  at  the  end  of  the  table,  and 
asked  witness  '  if  lie  would  sign  his  name  under- 
neath his  own* — witness  accordingly  signed  his 
name  underneath  the  deceased's  name,  which  he 
observed  prefixed  on  the  lower  part  of  the  paper,  for 
there  was  no  other  part  visible  ;  that  this  was  at  a 
different  part  of  the  paper  from  where  he  had  seen 
the  deceased  write  on  the  paper ;  that  the  two  other 
witnesses  then  signed  their  names  underneath  the 
deceased's  name  and  his  own,  the  deceased  having 
asked  them  to  sign  their  names ;  that  what  the  de- 
ceased then  wrote  on  the  paper,  he  wrote  in  the 
presence  of  all  the  three  witnesses,  who  signed  their 
names  in  the  presence  of  the  deceased,  and  of  each 
other ;  the  deceased  did  not  tell  them  it  was  his  will 
at  the  time ;  witness  did  not  see  the  deceased  write 
any  part  of  the  writing,  except  the  trifling  word  or 
two  in  the  corner.  That  witness  perfectly  remem- 
bers the  seal  on  the  paper,  and  that  the  names  of 
the  deceased  were  written  on  either  side  of  the  seal 
at  the  time  witness  signed ;  that  he  feels  satisfied 
they  were  not  written  on  the  will  by  him  (the 
deceased)  in  his  presence,  for  what  he  wrote  was 
not  near  the  seal,  but  in  the  left  hand  corner,  where 
the  date  appears.  That  to  the  best  of  his  recollec- 
tion, the  deceased,  when  he  asked  witness  to  sign 
his  name,  pointed  to  that  part  of  the  paper  where 
it  was  folded,  where  his  name  was  prefixed,  and 
asked  him  to  put  his  name  underneath  his  (de- 
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ceased's)  name,  one  name  on  one  side,  and  the  other 
on  the  other  side.  That  witness  cannot  depose  pre- 
cisely to  the  exact  words  he  used,  but  his  meaning 
was,  that  witness  should  sign  one  of  his  names  on 
one  side  of  the  seal,  and  the  other  on  the  other. 

On  cross-examination,  the  deceased  did  not  sign 
his  name  in  the  presence  of  witness,  or  acknowledge 
his  name  or  signature  as  having  been  written  or 
signed  to  the  will,  in  witness's  presence ;  for  he  did 
not  do  so  formally,  any  further  than  by  asking 
witness  to  put  his  name  underneath  his  (deceased's) 
name ;  the  signature  of  die  deceased  was  not  placed 
to  the  will  by  any  person,  for  him  or  by  his  direc- 
tion, in  the  presence  of  witness ;  the  deceased  did 
insert  the  date  in  the  will  in  witness's  presence ;  the 
deceased,  during  the  whole  of  the  time,  was  in  a 
great  state  of  nervousness ;  dreadfully  so ;  witness 
verily  believes  that  the  deceased  could  not  at  that 
time  have  signed  his  name  in  the  firm  character  of 
handwriting  in  which  it  appears  on  the  will ;  the 
deceased's  hand  trembled  greatly  during  the  trans- 
action." *~* 

George  Marshall  deposed,  "That,  on  the  21st  of 
April,  he  received  a  message  from  the  deceased,  to 
go  to  Wood's  (the  first  witness)  house :  that  he  went 
thither ;  that  deceased,  witness,  and  the  two  other 
witnesses  went  into  Wood's  parlour  together ;  that 
the  deceased,  whilst  alone  with  witness,  told  him 
he  was  going  to  sign  his  will,  and  wanted  him 
(witness)  to  sign  it ;  that  the  deceased  produced  the 
will,  unrolled  part  of  the  paper  only,  and  laid  a 
book  upon  it,  so  that  witness  could  not  see  the 
writing  thereon ;  that  the  deceased  asked  Wood  to 
sign  his  name  to  it ;  the  deceased  did  not  sign  it 


1843. 


March  14th. 
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1843.      himself  first ;  he  wrote  '  a  something9  on  the  paper, 

March  utb.   but  witness  did  not  see  what  it  was ;  Wood  signed 

gazb       first,  then  witness  signed  underneath  Wood's  name, 

ocuinst 

Sazs.  the  deceased  asked  him  to  do  so,  and  pointed  out 
the  place  where  he  was  to  sign ;  witness  did  not  see 
the  writing  on  the  paper ;  he  saw  the  deceased  with 
a  pen  in  his  hand,  write  something  on  the  paper, 
but  cannot  say  whether  he  signed  it,  or  not;  wit- 
ness has  no  recollection  whatever  of  the  deceased 
having  acknowledged  his  signature;  the  whole 
transaction  only  occupied  a  few  minutes,  and  wit- 
ness did  not  pay  much  attention  to  it.  That  he 
recollects  the  deceased  asking  Wood  to  write  his 
name  underneath  his,  and  that,  before  he  did  that, 
he  had  the  pen  and  ink  in  his  hand,  and  wrote 
•^  something  on  the  will." 

On  cross-examination.  "  That  witness  was  too 
far  off  to  see  what  the  deceased  wrote  on  the  will, 
but  is  certain  his  fellow-witnesses  were  close  enough 
to  see  it;  the  signature  of  the  deceased  was  not 
placed  to  the  will,  by  any  person  for  the  deceased, 
in  witness's  presence;  that  the  deceased,  after 
writing  something  on  the  will,  said  he  had  written 
it  very  badly ;  that  the  deceased  was  in  a  state  of 
nervousness  during  the  whole  time;  his  hand 
trembled  very  much." 

Thomas  Thompson  deposed,  "That  on  the  2 1st 
of  April,  the  deceased  sent  to  tell  him  and  Mar- 
shall to  go  to  Wood's  house,  that  they  went  there, 
joining  the  deceased,  before  they  got  to  the  house ; 
they  went  into  the  parlour  together ;  the  deceased 
pulled  out  a  paper,  and  laid  it  on  the  table,  un- 
doing the  lower  part  of  it  only,  laying  a  book  on 
the  other  part ;  he  then  said  he  wished  them  to  put 
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their  names  at  the  bottom  of  the  paper ;  the  de-       1843- 


ceased  had  a  pen  and  ink  with  him ;  he  wrote  on   March  i4m 
the  left  hand  corner  of  the  bottom  of  the  paper  the       Gazb 
words,  '21st  of  April/  he  said,  directly  he  had      "&«. 
done  so,  '  I  have  done  it  bad ;'  he  then  told  Wood 
to  put  his  name  underneath  his  (deceased's) ;  where 
the  seal  was  upon  the  will ;  after  that  witness  and 
Marshall  signed,  the  deceased  putting  his  finger 
down,  and  pointing  out  the  exact  place  where  they 
were  to  sign.    That  witness  cannot  swear  that  the~"" 
deceased  used  the  words  •  my  name/  or  '  seal/  he 
said,  pointing  to  the  proper  place,  '  Put  your  name 
underneath  here/  or  *  put  your  name  down  here/ 
or  'put  your  name  underneath  my  name  here/ 
The  place  he  pointed  out  being  under  his  own  sig- 
nature." 

On  crossr examination.  "The  deceased  did  not 
sign  his  name,  or  acknowledge  his  signature,  in  the 
presence  of  the  witnesses,  further  than  by  telling 
them  to  put  their  names  underneath  his ;  witness 
saw  the  deceased's  signature  on  the  will,  the  part 
folded  down  did  not  cover  that;  he  supposes  the 
deceased  could  not  have  written  his  name  in  the 
firm  character  in  which  his  name  appears,  for  even 
when  he  wrote  the  date,  his  hand  trembled  all  the 
while." 


Addams,  for  the  executors. 


Jennery  for  the  next  of  kin. 

This  is  a  case  of  execution  of  a  will,  by  acknow- 
ledging the  signature ;  there  is  no  evidence  that  the 
signature  is  in  the  handwriting  of  the  deceased,  or, 
if  made  for  him,  that  it  was  made  in  his  presence, 
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1843.  and  by  bis  direction.     The  9th  section  of  the  Wills 

March  i4tb.  Act  is  imperative, — if  a  signature  is  made  for  a  tes~ 

g^  tator,  by  some  other  person,  it  must  be  made  in  his 

"Ell!  presence  and  by  his  direction. 

Per  '  Curiam. — Suppose  a  testator  procures  a 
person  to  sign  his  name  for  him,  at  a  time  when  no 
one  else  is  present,  and  that  person  dies,  then, 
according  to  such  a  construction  of  the  Act,  the  will 
must  be  invalid,  for  there  can  be  no  evidence  of  the 
#  feet  in  such  case.     Surely,  if  a  testator  acknow- 

f   ledges  a  signature  to  be  his,  that  is  sufficient,  unless 
the  contrary  be  proved. 

Jenner.  The  words  of  the  20th  section  are  the 
same  as  those  of  the  9th ;  there  is  no  attempt  to 
account  for  the  absence  of  evidence  of  the  hand* 
writing. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

The  only  doubt  I  have  felt  during  the  discussion 
is,  as  to  whether  I  ought  not  to  rescind  the  conclu- 
sion of  the  cause,  in  order  to  furnish  an  opportunity 
for  procuring  further  evidence  as  to  the  handwrit- 
ing of  the  signature ;  for  the  circumstances  of  the 
case  are  so  very  strong  to  show,  that  the  deceased 
meant  this  paper  to  operate  as  his  will,  that  I  think 
there  can  be  no  doubt,  if  the  signature  is  in  the 
handwriting  of  the  deceased  himself,  that  he  did 
sufficiently  acknowledge  it 

The  deceased  died  in  the  month  of  September, 
last  year ;  he  made  his  will  in  the  April  previous. 
The  purport  of  the  evidence,  as  to  the  execution,  is 
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this : — the  deceased  told  two  of  the  witnesses — there       1843. 
are  three  subscribed  witnesses  to  this  paper — that    March  nth. 
he  was  going  to  sign  his  will,  and  appointed  a       Gaw 
meeting  for  that  purpose,  at  the  house  of  the  third       cfT 
witness;  the  parties  being  assembled,  he  produces 
this  paper  as  his  will,  and  he  adds  the  date ;  the 
body  of  the  will  is  of  considerable  length ;  and  it 
purports  to  dispose  of  the  whole  of  his  property. 
The  deceased  himself  produces  this  will  to  the  wit- 
nesses, it  being  ready  signed  and  sealed,  he  directs 
them  to  put  their  names  to  it  as  witnesses ;  it  does 
not  exactly  appear,  whether  the  words  he  used  were 
"  put  your  names  below  mine,"  or  pointed  out  the 
place  where  their  names  were  to  be  signed :  the 
witnesses  do  subscribe  the  will  in  the  presence  of 
the  testator,  and  of  each  other.    There  can  be  no 
doubt  of  the  intention  of  the  deceased  that  this 
paper  should  operate  and  take  effect  as  his  will. 

Then  is  there  a  sufficient  acknowledgment  of  the 
signature  of  the  deceased — assuming  the  signature 
to  be  of  his  own  handwriting, — to  this  will?  I 
think  it  would  be  a  hypercriticism  to  say  that  there 
has  not  been  a  sufficient  compliance  with  the  words 
of  the  Act  in  this  respect. 

It  has  been  argued,  that  there  is  no  evidence  that 
this  signature  is  in  the  handwriting  of  the  de- 
ceased ;  that  it  may  have  been  made  for  him  by 
some  person,  and,  if  this  be  so,  that  there  should  be 
some  evidence  that  the  signature  was  made  in  the 
presence  of  the  deceased,  and  by  his  direction ;  but 
I  see  no  reasonable  doubt  as  to  the  signature  being 
in  the  handwriting  of  the  deceased ;  one  witness 
does  indeed  say  that  the  deceased's  hands  were  in 
such  a  state  that  he  could  not  have  written  his 
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1843,      name  to  the  will ;  but  it  appears  to  me,  on  looking 
March  nth.   at  the  original  will,  that  the  whole  body  of  the  will 
Gazb       is  in  the  same  handwriting  as  that  of  the  signature, 
and  it  is  admitted,  in  the  answers  of  the  party,  that 
the  body  of  the  will  is  in  the  handwriting  of  the 
deceased. 

I  feel  so  convinced  of  this  signature  being  in  the 
handwriting  of  the  deceased  himself,  that  I  am  un- 
willing to  rescind  the  conclusion  of  the  cause,  for 
the  purpose  of  procuring  direct  evidence  of  the  fact. 
I  pronounce  for  the  will,  but  I  think  this  is  a  case 
in  which  the  costs  should  come  out  of  the  estate.  I 
think  that  it  was  very  proper  to  call  the  attention 
of  the  Court  to  this  case. 


1843.  Biddles  against  Biddles. 

February  13th.  

a  wiiTwas  This  was  a  business  of  proving,  in  solemn  form 

wri?onf°an.teT  of  law,  the  last  will,  with  a  codicil  of  Mary  Biddles, 


was  written  a 
.  codiciL    Both 
instruments 


st'SKS.  spinster,  deceased. 

The  will  and  codicil  were  written  on  one  sheet  of 
paper ;  the  will,  with  the  attestation  clause,  and  the 

tbepreBence'of,  names  of  the  subscribing  witnesses,  exactly  occupy- 
ing the  three  first  sides  of  the  sheet ;  and  the  codi- 
cil, dated  the  same  day  as  the  will,  occupying  the 

*!*»»  were**"    ©reater  Portion  of  the  remaining  or  fourth  side. 

not  informed  of  The  will  of  the  deceased,  after  directing  the  pay- 

theywereat-     ment  of  her   debts,   bequeathed  to  her  nephew, 

testing  two  se- 
parate instru- 
ment*.   The  codicil  to  a  great  extent  annulled  the  will.     Held,  that  this  circumstance  was  not 
sufficient  to  discredit  the  will,  it  being  proved  to  have  been  the  voluntary  act  of  a  capable  tes- 
tatrix. 


and  attested  by 
the  same  two 
witnesses,  and 
at  the  same 
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Thomas  Biddies,  1000/.,  to  bring  up  and  maintain       1843. 
her    natural  child,   F.  Biddlee ;    and    gave   and  February  vmk 
bequeathed  all  the  rest  and  residue  of  her  estate      Biddlm 
and  effects,  equally  between  her  four  natural  chil-      Bwvl'L 
dren;  with  directions  for  their  maintenance  and 
advancement,  and  with  benefit  of  survivorship,  in 
case  of  the  death  of  any  such  child  or  children 
under  twenty-one :  and,  in  case  none  of  such  chil- 
dren should  live  to  attain  the  age  of  twenty -one, 
the  deceased  gave  and  bequeathed  her  property  to 
her  nephew  Thomas  Biddies. 

Thomas  Biddies,  the  nephew,  and  Thomas 
Biddies,  a  brother  of  the  deceased,  who,  by  a  former 
will,  was  nominated  as~an  executor  of  the  deceased, 
were  appointed  the  executors  of  this  will. 

By  the  codicil  the  deceased  gave  and  bequeathed 
to  her  nephew,  Thomas  Biddies,  5000/.,  to  be  paid 
to  him  as  soon  as  possible  after  her  decease. 

The  will  and  codicil  were  signed  by  the  de- 
ceased, and  attested  by  the  same  two  witnesses  at 
one  and  the  same  time. 

The  will  and  codicil  were  propounded,  in  a  com- 
mon condidit,  by  Thomas  Biddies,  the  nephew,  and 
were  opposed  by  Thomas  Biddies,  the  brother,  in 
the  capacity  of  the  executor  of  a  prior  will :  the 
opposition  was  principally  confined  to  the  codicil. 

The  personal  estate  of  the  deceased  was  esti- 
mated by  Mr.  Thomas  Biddies, — the  nephew,  at 
12,000/.,  by  Mr.  Thomas  Biddies,  the  brother,  at 
8000/.  only.  The  two  attesting  witnesses  were 
examined. 

Mary  Clewer,  deposed, 

"  My  husband  and  I  witnessed  Mrs.  Biddies9  will, 
in  July,  1841 ;  Mr.  Biddies  came  to  our  house;  I 
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1843.  happened  to  leave  the  room  for  a  short  time,  on  my 
February i3th.  return  my  husband  said  to  me,  'Mrs.  Biddies 
bT^w  wishes  to  know  whether  you  have  any  objection  to 
b*,d|£.  sign  her  will  with  meV  I  answered,  'certainly 
not,  if  you  think  right :'  there  was  at  this  time  a 
paper,  on  a  table,  which  stood  in  our  room,  across 
the  bow-window ;  Mrs.  Biddies  was  sitting,  with  the 
table  before  her,  in  one  corner  of  the  bow-window, 
and  HIt.  Biddies,  her  nephew,  who  had  come  with 
her,  on  this  occasion,  was  sitting  at  the  other 
corner ;  Mrs.  Biddies  drew  the  will  before  her,  and 
opened  it ;  it  must  have  been  Mrs.  Biddies,  who 
did  that,  for  I  do  not  recollect  that  Mr.  Biddies  at 
all  interfered  in  respect  to  the  will.  I  do  not 
remember  that  he  made  any  remark  about  the  will, 
or  even  touched  the  paper,  or  noticed  it  in  any  way. 
My  husband,  Mr.  Clewer,  fetched  a  pen  and  ink, 
and  put  them  before  Mrs.  Biddies ;  she  took  up  the 
pen  and  dipped  it  in  the  ink,  and  she  unrolled  the 
paper  before  her,  and  wrote  her  name  '  Mary 
Biddies/  Directly  Mrs.  Biddies  had  signed,  she 
turned  the  paper  round  towards  us  for  Mr.  Clewer 
and  me  to  sign ;  we  signed  the  paper  in  her  pre- 
sence, and  in  the  presence  of  each  other,  and  at 
the  same  table.  Mrs.  Biddies  signed  the  paper  in 
two  places ;  so  did  Mr.  Clewer  and  I ;  Mrs.  Biddies 
first  signed  one  side,  and  then  the  other,  and  she 
then  turned  the  paper  round  to  us,  and  we  signed, 
each  of  us  twice.  I  did  not  read  the  paper,  or  hear  it 
read ;  I  do  not  remember  any  remark  being  made 
about  our  signing  twice ;  I  did  not  know  that  the 
pages  we  signed  contained  distinct  documents:  I 
did  not  hear  anything  said  about  what  we  had 
signed.  Mrs.  Biddies  folded  the  paper  up,  and  put 
it  in  her  pocket." 
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On  cross-examination.  "  The  script  (B),  the  co-  1843. 
dicil — is  now  before  me ;  my  attention  is  directed  ftbmary  iath. 
to  the  words,  five  thousand  pounds  to  be  paid  to,  BiT^w 
written  in  the  sixth  and  seventh  lines ;  the  words  bwIm 
are  certainly  strangely  written,  very  different  from 
the  rest  of  the  writing  of  the  paper;  bnt  I  cannot 
distinguish  the  remains  or  traces  of  another  word 
written  over  or  near  the  words  Jive,  or  thousand. 
I  certainly  can,  on  examining  the  words  closely, 
see  traces  of  paler  ink  underneath  some  of  the  let- 
ters referred  to,  but  it  does  not  appear  to  me,  as  if 
the  words  had  been  painted  over,  or  altered  in  any 
way.  I  cannot  discover  any  trace,  or  appearance, 
or  remains  of  the  words  six  and  hundred  written 
over  or  near  the  same,  or  otherwise  substituted  in 
their  place.  I  was  not  the  least  aware  of  the  pur- 
port or  contents  of  the  codicil  in  question  at  the 
time  of  the  execution  thereof.  I  really  do  not 
.  know  what  I  should  have  done  if  I  had  been  aware 
of  the  same,  or  whether  I  should  have  witnessed 
such  a  document  or  not.  I  do  not  know  that  I 
should  have  witnessed  it  in  that  case  without  satis- 
fying myself  that  the  deceased  well  knew  the  full 
purport  thereof.  I  know  that  the  deceased  has 
evinced  attachment  for  her  children,  but  I  had  no 
opportunity  of  knowing  what  were  her  wishes  and 
intentions  with  regard  to  them.  My  present  feel- 
ing is,  that  if  I  had  been  aware  of  the  contents  of 
the  codicil,  and  the  large  portion  of  her  property 
left  away  from  the  children,  I  should  have  de- 
clined witnessing  it.  I  do  think,  that  knowing 
the  affection  she  had  always  shewn  to  her  children, 
I  should  have  spoken  to  her  about  what  she  was 
doing." 

Richard  Clewer  deposed,  "  I  witnessed  Mrs.  Bid- 
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l843*       dies'  will ;   the  subject  was  introduced   by  Mrs. 

Febmary  i3th.  Biddies  ind  Mr.  Biddies,  both  of  them  at  the  same 

BiDOLss      ihoment  as  it  were,  asking  if  Mrs.  Clewer  and  I 

•gainst  .  . 

Biddle*.  would  be  witnesses  to  Mrs.  Biddies  signing  her  will. 
Mrs.  Biddies,  without  saying  more,  took  the  will 
out  of  her  pocket,  she  signed  it  in  two  places,  the 
second  and  third  pages  of  the  paper ;  she  did  so  of 
her  own  accord,  and  without  any  help  or  suggestion. 
I  do  not  know  but  what  it  was  her  will  that  was 
contained  on  both  pages  that  she  signed,  for  I  do 
not  recollect  that  any  observations  were  made  about 
why  she  signed  twice,  but  when  I  came  to  sign  the 
paper  myself,  I  saw  enough  of  it  to  see  that  they 
were  separate  documents  on  the  two  pages ;  and  I 
believe  I  saw  enough  to  satisfy  myself  they  were  a 
will  and  codicil.  Mrs.  Clewer  and  I  each  signed 
the  paper  twice ;  we  signed  in  two  places.  After 
we  had  done  so,  Mrs.  Biddies  took  the  will  up, 
folded  it,  and  put  it  in  her  pocket.  I  recollect  her 
making  some  remark  denoting  that  she  was  satisfied 
it  was  done,  and  that  it  was  proper  for  every  person 
to  make  a  will.  Mrs.  Biddies  did  everything  of 
her  own  free  will  and  accord,  without  Mr.  Biddies 
interfering  in  any  manner  that  I  recollect.  It  was 
evident  from  Mrs.  Biddies'  manner,  that  she  came 
quite  prepared  to  transact  the  business  of  signing 
her  will." 

On  cross-examination.  "  The  deceased  was  ex- 
tremely fond  of  her  children ;  she  always,  as  far  as 
I  witnessed,  expressed  herself  in  such  a  way  as  to 
lead  me  to  believe  that  her  children  were  objects  of 
strong  affection  to  her.  I  have  seen  with  the  de- 
ceased a  little  boy  of  the  age  of  four  years ;  I  can- 
not of  my  own  knowledge  say,  that  such  child  is 
the  result  of  a  cohabitation  between  her  and  the  pro- 
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ducent.  I  never  in  direct  terms  heard  her  name  1843. 
the  child  as  her  own,  but  I  have  heard  her  speak  of  Mmiaryiath. 
it  to  her  little  boy  under  my  charge  as  his  brother,  bi^T« 
and  I  have  heard  her  speak  of  the  producent  as  its  ^^ 
papa.  My  attention  is  directed  to  the  words  five 
thousand  to  he  paid  to,  written  on  the  sixth  and 
seventh  lines  of  the  codicil.  I  cannot  say  I  can 
distinguish  the  remains  or  traces  of  any  other  words 
written  over  or  near  the  words  five  or  thousand. 
The  words  five  appears  to  have  been  written 
over  twice,  ink  upon  ink,  and  the  ink  being  of  a 
distinct  colour ;  the  whole  of  the  words  referred  to 
seem  to  have  been  painted  over,  or  retouched.  I 
cannot  discover  any  appearance,  or  trace,  or  remains 
of  the  words  six  and  hundred  as  having  been 
originally  written  in  the  place  or  near  the  words 
five  and  thousand.  I  recollect  observing  the 
word  thousand  on  the  codicil ;  I  recollect  it  catch- 
ing my  eye  from  being  more  prominent,  and  my 
impression  then  was,  that  it  had  been  written  in  a 
different  hand  from  the  body  of  the  document ;  but 
I  did  not  examine  it  so  as  to  be  able  to  say  whether 
it  bore  the  appearance  it  does  now.  I  was  not  in 
the  least  aware  of  the  purport  or  contents  of  the 
codicil  in  question  at  the  time  of  the  execution 
thereof;  if  I  had  understood  at  the  time,  that  the 
effect  of  the  codicil  had  been  to  injure  the  deceased's 
children,  to  have  taken  from  them  property  to  the 
large  amount  it  does,  I  should  certainly  have  hesi- 
tated about  signing  it  without  first  satisfying  my- 
self that  the  deceased  well  knew,  and  had  well 
considered  the  purport  thereof." 

The  cause  came  on  to  be  heard  on  the  condidit, 
and  the  evidence  taken  thereon,  no  allegation  hav- 
ing been  given  in  by  the  opposing  party. 
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1843. Addams  and  R.  PhilUmore  in  support  of  the  will 

February  13th.  and  Codicil. 

BlDDLtt     ' 

bS?dl».         Haggard  and  Harding,  contrk. 

The  onus  of  proof  cast  upon  the  party  propound- 
ing these  papers  is  not  satisfied  by  mere  proof  of 
execution  in  a  case  so  pregnant  with  suspicion  as 
the  present.  The  will  and  codicil  are  written  on 
the  same  sheet  of  paper,  they  are  executed  and 
attested  on  the  same  day,  and  the  codicil  almost 
entirely  nullifies  the  will.  Suppose  a  party  to 
make  a  will  of  considerable  length,  disposing  of 
property  upon  complicated  trusts,  and  to  add  a 
clause  at  the  conclusion,  revoking  his  aforesaid  will 
in  all  particulars,  would  the  Court  be  satisfied  with 
mere  proof  of  execution  of  such  a  will  ?  In  this 
case  the  only  erasure  that  can  be  discerned  on  the 
face  of  the  codicil  is  in  the  place  where  the  impor- 
tant words  five  thousand  are  written;  both  wit- 
nesses can  discover  that  there  has  been  some  tam- 
pering with  the  instrument,  although  they  are 
unable  to  trace  it  with  any  accuracy. 

Judgment. 
Sir  Herbert  Jennbr  Fust. 
The  question,  in  this  case,  respects  the  will  and 
codicil  of  Mary  Biddies,  which  are  both  contained  in 
one  single  sheet  of  paper.  This  paper  is  propounded 
by  Mr.  Thomas  Biddies,  a  nephew  of  the  deceased, 
and  one  of  the  executors,  named  in  the  will, 
and  the  admission  to  probate  is  opposed  by  Mr. 
Thomas  Biddies,  a  brother  of  the  deceased,  who  is 
also  an  executor,  named  in  the  will,  and  also  an 
executor,  named  in  a  former  will  of  the  deceased ; 
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and  as  such  he  opposes  the  grant  of  probate  of  the       1843> 

last  Will  and  Codicil.  February  I3th. 

This  will  and  codicil  are  propounded  in  a  com-  Biddleb 
mon  condidtt,  and  the  personal  answers  of  the  b?ddTk*. 
opposing  party  have  been  taken ;  and  I  will  here 
state,  that  the  answers  do  not  admit  all  that  is 
averred  in  the  condidtt;  on  the  contrary,  Mr. 
Biddies,  the  opposing  party,  swears, — "that  he, 
the  respondent,  believes  that  the  deceased  was,  at 
the  time  of  the  execution  of  the  said  will  and 
codicil,  as  well  as  before  and  at  all  times,  under  the 
undue  control  and  influence  of  her  nephew  the 
writer  (as  respondent  believes)  of  the  pretended 
codicil,  and  that  she  was,  from  and  after  the  27th 
of  July  until  her  death,  wholly  confined  to  her  bed/9 

The  answers,  therefore,  admit  to  a  qualified 
extent  the  capacity  of  the  deceased ;  they  admit 
that  she  did  execute  these  papers,  and  was  at  the 
time  cognizant  of  what  she  was  doing,  but  allege, 
that  the  deceased  was  at  such  time  under  the  con- 
trol, that  is,  acting  under  coercion  of  her  nephew, 
the  party  propounding  these  papers,  or  paper, — for 
both  are  written  on  one  and  the  same  sheet  of  paper. 

Now,  where  coercion  in  procuring  the  execution 
of  a  paper  is  charged,  it  is  necessary  for  the  party 
alleging  it,  to  make  his  charge  good  by  proof;  for 
the  Court  cannot  assume,  that  because  a  party  is  a 
legatee  to  a  large  amount  under  a  will,  therefore 
that  party  has  exercised  coercion,  to  obtain  the  will 
from  a  testatrix  : — a  person  otherwise  admitted  to 
have  been  of  sufficient  capacity  to  make  a  will. 
Nothing  has  been  pleaded,  or  has  come  out  in  the 
evidence,  by  which  coercion  can  be  assumed. 

Can  the  Court  then  pronounce  against  the  legal 

VOL.  III.  R  H 
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1843.      validity  of  a  will,  executed  by  a  party,  to  all  ap- 
Febmaiy  i3th.  pea  ran  ce,  of  perfect  capacity,  and  executed  in  the 
Bi^dTw     presence  of  witnesses,  merely  because  it  is  suggested 
b£mL     — 8uck  suggestion  not  being  in  plea — that  there 
was  coercion  in  the  procurement  of  the  will.    Two 
most  respectable  witnesses,  depose  that  the  deceased 
herself  asked  them  to  sign  her  will,  and  herself 
produced  this  paper  to  them  as  her  will.     Is  the 
Court  to  assume  coercion  from  the  paper  itself? 
What  was  the  situation  of  this  lady  ?  it  appears  that 
she  had  three  natural  children,  to  whom,  by  a 
former  will,  she  had  given  her  property,  contingent 
on  their  attaining  the  age  of  twenty-one :  the  con- 
tents of  this  paper  it  is  not  necessary  to  consider 
more  particularly ;  undoubtedly  it  was  the  intention 
of  the  deceased  to  provide  for  these  children,  and 
to  give  the  bulk  of  her  property  among  them.    A 
fourth  child  was  afterwards  born,  which  the  de- 
ceased spoke  of  as  her  child,  and  also  as  the  child 
of  Thomas  Biddies,  her  nephew;  it  is,  however, 
right  to  say,  that  there  is  no  evidence  whatever*  in 
this  cause,  to  show  that  this  child  was  the  child  of 
Thomas  Biddies,  the  nephew.     In  consequence  of 
the  birth  of  this  child  it  became  necessary  that  the 
deceased  should  make  some  provision  for  it,  and 
therefore,  to  alter  the  disposition  of  her  property ; 
the  will  now  propounded  was  accordingly  made, 
and  this  child  is  provided  for  by  a  legacy  of  1000/., 
and  the  residue  of  the  deceased's  property  is  given 
between  this  child  and  the  three  elder  children, 
with  benefit  of  survivorship;  and,  in  case  of  the 
death  of  all  the  children  under  twenty-one  years  of 
age,  the  whole  of  her  property  is  to  go  to  her 
nephew,  Thomas  Biddies.     Undoubtedly  this  is  a 
different  disposition  of  the  residue  of  her  property, 
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from  what  the  deceased  had  made  by  her  former      1843. 
will ;  and  a  disposition  very  much  in  the  favour  of  February  i3th. 
Thomas  Biddies,  the  nephew ;  but  I  must  assume      b^7» 
that  deceased  had  some  reason  for  this,  and  that,      bTdT^. 
at  the  time  of  making  this  second  will,  he  stood  in 
a  greater  degree  of  favour  with  her,  than  at  the 
time  when  she  made  her  former  will. 

Then  comes  the  codicil,  by  which  5000/.  is  given 
to  Mr.  Thomas  Biddies,  the  nephew/ 

On  this  instrument  the  question  turns. 

Undoubtedly,  as  I  have  before  said,  where  coer- 
cion, in  procuring  a  will,  is  set  up,  as  a  ground  why 
the  Court  should  refuse  to  establish  a  will,  the  Court  / 
will  require  the  coercion  to  be  proved  by  strong 
evidence,  but,  in  the  evidence  now  before  the  Court, 
there  is  nothing  whatever  on  which  to  hang  a  doubt. 
The  deceased  produces  this  will  from  her  pocket, 
she  tells  the  witnesses  she  has  altered  her  will,  she 
asks  them  to  attest  it,  and  herself  takes  possession 
of  it  when  they  have  attested.  J 

It  has  been  said  in  argument,  that  the  codicil  is 
in  a  different  handwriting  from  that  of  the  will ; 
this  is  rather  suggested  than  positively  stated  by  the 
answers ;  who  prepared  the  will  or  the  codicil  is 
not  a  fact  before  the  Court ;  the  party  propounding 
the  papers  was  not  called  on  to  plead  or  prove  this: 
all  that  is  necessary  to  establish  a  will  or  codicil,  is, 
to  shew  it  to  be  duly  executed  and  attested,  and  to 
be  the  free  voluntary  act  of  a  person  of  sound  mind, 
memory,  and  understanding.  There  is  no  reason 
to  doubt  that  all  these  requisites  concurred  in  this 
case ;  it  cannot  be  said  that  the  deceased  did  not 
conduct  herself  rationally.  Mr.  Thomas  Biddies, 
the  nephew,  is  proved  not  to  have  interfered  during 
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1843. 


BlDDLlS 

against 

BlDDLXS. 


the  ceremony  attendant  on  the  execution  of  this 

February  13th.  will. 

It  has  been  said,  that  there  are  erasures  on  the 
face  of  this  codicil,  that  the  words  "five  thousand!' 
have  been  substituted  for  "  six  hundred ;"  the  wit- 
nesses have  been  cross-examined  as  to  this  point, 
and  they  both  do  pretend  to  discover  a  something 
odd  in  the  writing ;  but  they  do  not  pretend  to  say 
that  this  particular  substitution  of  one  sum  for  ano- 
ther is  discernible. 

I  must  say,  that  looking  to  the  paper  now  before 
me,  I  cannot  discover  -anything  of  the  sort. 

I  pronounce  for  this  will ;  I  cannot  give  the  party 
opposing  it  his  costs,  but  I  will  not  condemn  him 
in  costs. 


1843        ^e  C°unte88  Db  Zichy  Ferraris  and  J.  W. 
—         Croker  against  the  Marquis  of  Hertford. 

March  17th.  

*Mv2£m         Francis  Charles  Seymour  Conway,  Marquis 
executed  in      0f  Hertford,  died  at  his  residence  in  London,  on  the 

conformity 

with  the  law 

prevailing  in  the  country  where  the  testator  is  domiciled ;  and  the  met  of  the  property  (personal) 

bequeathed  by  such  will,  being  locally  situate  in  another  country,  and  of  the  will  being  duly 

executed  according  to  the  law  of  that  country,  will  work  no  distinction. 

A  testator,  by  will,  duly  executed  in  the  year  1833,  directed  his  executors  to  pay  legacies 
which  be  should  give  by  any  testamentary  writings  signed  by  him,  whether  witnessed  or  not. 
Heid,  that  such  clause  could  not  ghre  effect  to  legacies  bequeathed  by  an  unattested  paper  made 
subsequently  to  the  1  Vict.  c.  26. 

A  testator,  previous  to  the  1st  of  January,  1838,  had  made  a  will  and  several  codicils ;  some 
duly  executed,  others  only  signed  by  the  testator.  Subsequently  to  the  1st  of  January,  1838, 
he  made  and  signed  a  codicil  (B),  but  the  same  was  not  duly  attested.  Subsequently  to  this, 
by  a  codicil  (C)  duly  executed  and  attested,  he  ratified  and  confirmed  his  will  and  "  codicil*.* 
Held,  that  the  codicil  (B)  was  not  so  identified  with  (C),  as  to  be  ratified  by,  or  incorporated  with 
(C,)the  word  "codicils"  being  more  completely  and  properly  applicable  to  the  codicils  made 
previously  to  the  1st  of  January,  1838. 

The  1  Vict  c.  36,  applies  to  wills  made  previous  to  the  1st  of  January,  1838,  if  any  altera- 
tion is  made  therein  after  that  time. 
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1st  of  March,   1842,  having  made  several  testa-       1843. 
mentary  papers,  to  wit : —  March  nth. 

(A.)    A  will,  dated  25th  of  February,  1823,  duly   Tbe  c^nta- 
executed  and  attested.  fArIe" 

Twenty-nine  codicils  of  various  dates,  but  all  j#w"c1««e 
dated  prior  to  the  1st  of  January.   1838.    Some       «**««*.   # 
signed  only  by  the  testator,  others  duly  executed     Hmtfoed. 
and  attested. 

(B.)  A  codicil,  dated  28th  of  October,  1838, 
signed  by  the  Marquis,  but  unattested. 

(C.)  Ditto,  dated  26th  of  April,  1839,  duly  ex- 
ecuted and  attested. 

(D.)  Ditto,  dated  13th  of  August,  1839,  signed 
by  the  Marquis,  but  unattested. 

(E.)  Ditto,  dated  20th  of  May,  signed  by  the 
Marquis,  but  unattested. 

By  his  will  the  Marquis  appointed  his  son,  Lord 
Yarmouth  (the  present  Marquis  of  Hertford),  Lord 
Lowther,  Mr.  J.  W.  Croker,  Mr.  Hopkinson,  Mr. 
de  Horsey,  and  Captain  Meynell,  to  be  his  executors. 

In  the  month  of  June,  1842,  probate  of  the  will ; 
of  the  twenty-nine  codicils  made  previous  to  the 
1st  of  January,  1838 ;  and  of  tbe  codicil  of  the  26th 
of  April,  1839,  (C),  (the  present  Marquis  of  Hert- 
ford having  renounced  probate)  were  granted  to 
the  five  other  executors. 

The  will  (A)  contained  (inter  alia)  the  following 
clauses : — 

"  Whereas  I  have  heretofore  made  several  codicils 
or  testamentary  papers,  which  it  is  my  wish  shall 
be  considered  as  part  of  my  will,  now  I  do  hereby 
ratify  and  confirm  all  and  every  such  codicils  and 
testamentary  writings. " 

"  I  direct  my  executors  to  pay  the  several  lega- 
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1843.  cies  given  by  this  my  will,  or  by  such  codicils  or 

March  nth.  testamentary  papers  as  aforesaid,  or  which  1  shall 

TheCoontett  give  by  any  codicils  or  testamentary  writings  under 

FerrITJ  my  hand,  or  signed  by  me,  and  whether  witnessed 

and  or  not," 

against  "  I  hereby  ratify  and  confirm  all  codicils  and 

Hbr4^!°  testamentary  writings  as  aforesaid,  which  I  wish  to 
be  considered  as  if  incorporated  in  this  my  will." 

Paper  (B),  all  in  the  handwriting  of  the  testator, 
was  as  follows : — 

"  I  hereby  give  and  bequeath  to  Charlotte 
Countess  of  Zichy  Ferraris,  to  be  held  by  her  for 
her  own  sole  and  separate  use,  the  stock  or  shares 
of  which  I  may  die  possessed  in  the  United  States 
Bank,  which  now,  I  believe,  exceed  three  thousand, 
Milan,  October  28th,  1838.— Hertford.— And  I  also 
give  and  bequeath  to  my  friend,  the  Right  Hon.  John 
Wilson  Croker,  all  my  stock  and  shares  in  the  Vir- 
ginia United  States  Bank,  which,  I  think,  are  one 
hundred  thousand  dollars.  —  Hertford, — October 
28th,  1838,  Milan." 

Paper  (C)  was  as  follows : — 

"  I  had  in  former  codicils  given  as  much  as  pos- 
sible to  Lady  S ,  now  I  wish  to  withdraw  all, 

except  700/.  a-year,  which,  under  my  old  family 
settlement,  I  am  entitled  to  bequeath  to  any  for 
life.  I  direct  this  to  be  a  first  and  primary  charge 
upon  all  the  manors  in  the  county  of  Warwick  to 
which  I  am  absolutely  entitled,  and  over  which  I 
have  a  disposing  power,  and  I  hereby  ratify  and 
confirm  my  said  will  and  codicils,  except  as  before 
excepted." 

(Signed  and  duly  attested.) 

Paper  (D)— all  in  the  testator's  handwriting. 
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"  This  is  a  codicil  to  the  last  will  and  testament      1843. 
of  Francis  Charles  Lord  Hertford.     For  several   March  mh. 
years  I  have  thought  of  and  frequently  altered  my  TheTSwntaii 
decisions  about  the  Regent's  Park,  but  now  it  be-     ff£™] 
comes  me  to  settle ;  so  I  give  my  leasehold  house  T     «*? 

j  •  i      11    •  .  •  J.  W,  Cbotbr 

and  premises,  and  all  it  contains,  excepting  plate      «£«">* 
and  two  old  entailed  pictures  by  Canaletti,  to  Char-    Hmmul 
lotte  Countess  Zichy  Ferraris,  and  to  her  heirs  and 
assigns.     In  testimony,  of  which  I  sign  this  codicil, 
this  13th  August,  1839 Hertford—."     . 

Paper  (E),  all  in  the  testator's  handwriting. 

"  I  have  also  one  thousand  pounds  of  long  annui- 
ties, which  is  a  stock  for  about  thirty  years  longer ; 
this  I  give  and  bequeath  to  Charlotte  Zichy  Ferraris, 
my  ward.  And  I  declare  this  a  codicil,  as  if  it 
formed  part  of  my  will  and  testament.  May  20th,. 
1840,— Hertford— ."  « 

The  Countess  De  Zichy  Ferraris  called  on  the 
executors  to  take  probate  of  papers  (B,  D,  and  E). 
Mr.  Croker  called  on  his  co-executors  to  join  with 
him  in  taking  probate  of  paper  (B).  The  four  other 
executors  having  declined  to  take  probate  of  any  of 
these  papers,  and  Mr.  Croker  declining  to  take  pro- 
bate of  any  but  (B),  the  Countess  De  Zichy  Ferraris 
propounded  papers  (B,  D,  and  E),  in  an  allegation 
which  pleaded  (inter  alia)  3rd  article. 

"That  the  testator,  in  the  month  of  October, 
1838,  being  resident  at  Milan,  (a  city  in  the 
Austrian  dominions,  and  subject  to  the  laws,  usages, 
and  customs  of  Austria)  and  in  which  city  the  said 
testator  had  a  house  and  an  establishment,  and 
having  a  mind  and  intention  to  make  an  addition  to 
his  last  will  and  testament,  and  codicils  thereto, 
and  meaning  such  addition  to  form  part  of  his  said 
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1843.  will,  and  be  incorporated  therein,  as  expressed  in 
March  nth.  his  said  will,  did  with  his  own  hand  draw  up  and 
TbeCoootaM  reduce  into  writing  the  aforesaid  codicil  bearing 

Dz  Zicnr 

Firiuris  date  the  28th  of  October,  1838,  and  in  testimony 
j.w'cLun  °f  his  aforesaid  intention  that  the  same  should  form 
Thalia*  u»  of  Part  °f  l"8  8a*d  W1U>  anc*  ^  incorporated  therein,  he 
HixTFoiD.  did  on  the  said  28th  day  of  October,  1838,  being 
the  day  of  the  date  thereof,  execute  the  same,  in 
conformity  with  the  laws,  usages,  and  customs  of, 
and  in  the  form  required  and  observed  in  the 
Austrian  dominions,  to  wit,  by  setting  and  sub- 
scribing his  title  of  honour  or  signature  thereto,  as 
the  same  now  appears,  as  and  for  a  further  codicil 
or  part  of  his  will." 

4th  Article. — "  That  such  codicil  is  a  good  and 
valid  codicil  by  the  laws,  usages,  and  customs  of 
Austria,  and  that  the  law  of  Austria  would  give 
effect  to  such  a  paper." 

[The  opinions  of  Advocates  and  Lawyers  of  that 
country  were  vouched  inr  support  of  this  article.] 

5th  Article. — "  That  the  testator  being  of  sound 
mind,  memory,  and  understanding,  and  having  an 
intention  to  make  an  addition  to  his  aforesaid  last 
will  and  testament,  and,  among  other  things,  to 
ratify  and  confirm  the  same,  and  the  codicils  thereto, 
and,  among  others,  the  codicil  of  the  28th  of 
October,  183S,  did  with  his  own  hand  draw  up  and 
reduce  into  writing  a  further  codicil  to  his  said  will, 
bearing  date,  the  26th  of  April,  1839 ;  and  duly 
executed  the  said  codicil  in  the  presence,  &c.  And 
the  said  testator  in  and  by  the  said  codicil  ratified 
his  said  will  and  codicils,  and,  among  others,  the 
codicil  bearing  date  the  28th  of  October,  1838. 

Mr.  J.  W.  Croker  propounded  paper  (B)  in  a  sepa- 
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rate  allegation,  substantially  the  same  as  that  on       1843. 
behalf  of  the  Countess  De  Zichy   Ferraris,  but    March  nth. 
pleading  in  addition,  Theci^te* 

"  That  the  whole  of  the  stock,  shares,  goods,  or     pASSU 
property  in  and  by  the  said  codicil  bequeathed,   j.w?c?HOKtB 
(whether  to  Mr.  Croker,  or  to  the  Countess)  was,  nflf^^ 
at  the  time  of  the  making  of  the  said  codicil,  and    Hertford. 
still  is   locally  situated   in   the   United  States  of 
America  only,  and  not  elsewhere. 

The  admission  of  these  two  allegations  was 
opposed  by  the  present  Marquis  of  Hertford,  the 
residuary  legatee,  named  in  the  will. 

Jenner  and  Elpkinstone  for  the  residuary  legatee. 

The  Queens  Advocate  and  Haggard,  for  the 
Countess  De  Zichy  Ferraris. 

Harding  and  R.  PfdUimore,  for  Mr.  Croker. 

A'ddams  for  the  executors,  who  appeared  for- 
mally. 

The  points  discussed  in  argument  were  (a) 
1st.     The  law,  arising  from  the  fact  of  paper  (B) 
being  made  at  Milan,  at  a  time  when  the  testator 
was  resident  in  that  city,  occupying  a  house,  and 
having  an  establishment  there. 

The  cases  cited  on  this  point  were  Stanley  v. 
Berne*  (6).  The  Annandale  Peerage  case  (c). 
2nd.  The  fact,  of  the  stock  and  shares,  be- 
ta) Jamer  objected  to  the  Counsel  for  the  Countess  De  Zichy  Ferraris 
being  heard  in  support  of  paper  (B) ;  he  submitted  that  a  legatee  is  not 
entitled  to  be  heard  in  support  of  a  paper  which  an  executor  is  pro- 
pounding.   The  Court  overruled  the  objection. 

(6)  3  Hagg.  373.  (*)  3  Yes.  198. 


474  CASES    DETERMINED   IN   THE 

1843.  queathed  by  paper1  (B),   being  locally  situate  in 

March  nth.  America.     Cases  cited.    Re  Moresby  (a),  Stanley 

The 7we*  v*  Berries  (6),  Surge  on  Colonial  Law  (c),  Story  on 

%£Z  Conflict  of  Laws  {d). 

j  w*^  ^"       e  *aw'  a"s*nS  ^rom  ^e  &ct  °f  ^e  W*M  (A) 

against      having  reserved  power  to  bequeath  future  legacies, 

HuZu°  and  the  legal  effect  on  papers  (B,  D,  E.)  Cases 
cited.  Habergham  v.  Vincent  (e),  Rose  v.  Cunyng- 
hame  (f),  Hooper  v.  Goodwin  (g). 

4th.  The  law,  arising  from  the  confirmation,  by 
paper  (C),  of  the  will  and  codicils,  and  its  legal 
effect  on  paper  (B).  Cases  cited.  Habergham  v. 
Vincent  (A),  Smart  v.  Prujean{i),  De  Bathe  v. 
FzngaKj),  Wilkinson  v.  Adam(k),  Dillon  v.  Har- 
ris(l),  Utterton  v.  Robins  (m),  Doe  v.  Evans  (n), 
Shortrede  v.  Cheek  (o),  Guest  v.  Willasey  (p),  Boy- 
rfcW  v.  Drummond  (q),  Barnes  v.  Crowe  (r),  P^)r- 
</0<  v.  Waller  (s)9  Goodrightv.  Meredith  {t)9  Hulme 
•  v.  Heygate  (u)9  Gordon  v.  Zord  -fteay  (x),  Crosbie 
v.  M'Dowal(y),  Jackson  v.  Hurlock{z)%  Wil- 
liams v.  Goodtitle  (aa),  Carleton  v.  Griffin  (66),  In 
re  Smith  (cc),  Brudenell  v.  Boughton  (dd),  Money- 
penny  v.  Bristow  {ee)y  Buckeridge  v.  Ingram  (ff). 

5th.  The  application  of  the  act  of  the  1st  Vict, 
c.  26,  to  testamentary  papers  made  prior  to  the 

(a)  1  Hagg.  378.  0")  16  Vet.  167-  (*}  2  Mauls  &  SeL  6. 

(b)  3  Hagg.  373.  (*)  1  Yes.  jnn.  422.  («)  1  Mer.  285. 

(c)  4  VoL  pt.  2,  c.  12.  (Z)  4  Bligh,  321.  (*)  5  Sim.  274. 

(d)  pp.  78-678.  (m)  1  Ad.  &  Ell.  423.  (y)  4  Vea.  610. 

(e)  2  Yes.  jun.  204,  (»)  1  Cr.  &  Me.  42.  (*)  2  Eden,  271. 

4  B.  C.  C.  353.  (o)  i  Ad.  &  £11.  57.  (<w)  10  B.  &  Crea.  895. 

(/)  12  Vea.  29.  (p)  2    Bing.    429 ;  (to)  1  Burr.  555. 

(g)  18  Vea.  156.  3  Bing.  614.  (cc)  2  Cart  796. 

(«)  2  Yea.  jun.  204 ;  (?)  1 1  East,  142.  (dd)  2  Atk.  272. 

4  B.  C.  C.  353.  (r)  1  Vea.  jun.  490.  («)  2  R.  &  Myl.  117- 

(t)  6  Vea.  560.  (*)  7  Vea.  98.  iff)  2  Vea.  jun-  651. 


PREROGATIVE  COURT  OF  CANTERBURY. 


475 


1st  of  January,    1838.     Cases   cited.     Hobbs  v.       1843» 
Knight (a),  Brooke  v.  Kent (b).  MwAnih. 

The  Countess 
Db  Zicby 
JUDGMENT.  Ferraris 

Sir  Herbert  Jenner  Fust.  j.  w.'ciom* 

In  this  case,  the  late  Marquis  of  Hertford  is  the  TheM^uisof 
deceased;  he  died  on  the  1st  of  March,  in  the  last  H»TTOBI>* 
year,  at  his  house  in  Park  Lane.  He  left  a  will, 
and  a  great  number  of  codicils ;  the  will  is  dated  in 
January,  1823,  and  the  codicils  are  dated  at  various 
periods  between  that  year  and  his  death.  Some 
of  the  codicils  are  in  the  handwriting  of  the  de- 
ceased, and  signed  with  his  title  of  honour ;  some  of 
them  are  not  attested  by  any  witness,  and  some  are 
duly  attested,  having  been  executed  according  to 
the  law  then  in  existence  to  pass  real  property,  that 
is,  they  were  exeeuted  in  the  presence  of  three 
subscribed  witnesses.  In  the  last  year,  probate  of 
the  will  and  of  all  the  codicils  dated  before  the  1st 
of  January,  1838,  and  of  one  of  a  later  date,  (No- 
vember, 1839,)  which  was  duly  executed  by  the 
Marquis  and  attested,  was  granted  to  the  executors, 
who  are  five  in  number,  Lord  Lowther,  Mr.  Croker, 
Mr.  Hopkinson,  Mr.  de  Horsey,  and  Captain  Mey- 
nell,  and  the  Court  reserved  for  future  consideration 
the  papers  of  a  testamentary  nature  dated  subse- 
quently to  the  1st  of  January,  1838,  and  which  are 
not  attested. 

Now  these  codicils  are  three  in  number :  one  is 
dated  at  Milan,  in  October,  1838;  the  second  is 
dated  in  August,  1839,  and  the  third  in  May, 
1840.     These  papers  are  all  in  the  handwriting  of 

(a)  1  Curt.  768.  (6)  Priv.  Coun.,  unreported. 
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1843.  the  deceased  Marquis,  and  are  signed  by  him,  but 
March  nth.  they  are  not  attested  by  any  witness;  and  it  is 
The  countess  with  respect  to  these  papers  that  the  question  has 
FerrIr»y  arisen.  Four  of  the  executors  (Lord  Lowther, 
J.  w.acio«B  ^r*  Hopkinson,  Mr.  de  Horsey,  and  Captain  Mey- 
TheXindsof  ne'^  ^ave  determined  not  to  propound  these  papers, 
Hkrtpohd.  but  are  willing  to  take  probate  of  them  if  the  Court 
is  of  opinion  that  they  are  entitled  to  probate ;  these 
four  gentlemen,  therefore,  are  no  parties  to  the 
present  proceeding,  being  entirely  neutral  before 
the  Court.  The  purport  of  the  papers  is  to  give 
legacies  of  considerable  amount  to  the  Countess  de 
Zichy  Ferraris  and  Mr.  Croker,  (Mr.  Croker  being 
an  executor  under  the  will  and  the  other  codicils), 
and  the  present  proceeding  is  on  behalf  of  the 
Countess  and  Mr.  Croker.  The  present  Marquis  of 
Hertford,  who  is  residuary  legatee  under  the  will, 
is  a  party  to  the  suit,  and  opposes  the  grant  of  pro- 
bate to  these  papers.  The  Countess  de  Zichy  Fer- 
raris and  Mr.  Croker  have  appeared  by  separate 
proctors  and  counsel,  and  each  has  given  in  a  sepa- 
rate allegation.  Mr.  Croker  joins  in  propounding 
the  paper  of  the  28th  of  October,  1838,  and  the 
Countess  propounds  the  other  two  papers,  their 
allegations  being  substantially  the  same,  and  having 
the  same  object,  namely,  to  bring  before  the  Court 
the  circumstances  under  which  it  is  considered  that 
the  papers  are  entitled  to  probate,  though  not  exe- 
cuted according  to  the  provisions  of  the  statute 
1  Vict.  c.  26,  which  passed  in  July  1837,  and  came 
into  operation  on  the  1st  of  January,  1838,  eight 
or  nine  months  befoVe  the  earliest  of  these  papers 
is  dated. 

Prior  to  entering  into  a  consideration  of  the  con- 
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tents  of  the  Allegation,  it  may  not  be  immaterial  to       1843. 
see  bow  the  law  stood  before  the  passing  of  the  sta-    March  nth. 
tute  I  have  referred  to,  and  to  consider  the  altera-  The  Countess 
tions  which  are  introduced  into  our  testamentary     Fwmiws 
law  by  that  statute,  so  far  as  they  apply  to  the  pre-  j #w#aJ^0MR 
sent  question  ;  and  I  do  this  because  a  great  many      y1"*    f 
questions  turned  upon  the  construction  of  the  Sta-     Hertford. 
tute  of  Frauds  (the  29  Car.  2,  c.  3),  in  the  different 
courts  of  law  and  equity.     Under  the  present  act, 
the  same  provisions  are  applied  to  both  description 
of  property,  real  and  personal. 

By  the  5  th  section  of  the  Statute  of  Frauds,  it  was 
enacted;  that  "  all  devises  and  bequests  of  any  lands 
or  tenements  devisable  either  by  force  of  the  Statute 
of  Wills,  or  by  this  statute,  or  by  the  force  of  the 
custom  of  Kent,  or  the  custom  of  any  borough,  or 
any  other  particular  custom,  shall  be  in  writing, 
and  signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence,  and  by  his  ex- 
press directions,  and  shall  be  attested  and  sub- 
scribed in  the  presence  of  the  said  devisor  by  three 
or  four  credible  witnesses."  With  regard  to  wills  of 
personal  property,  they  were  not  required  to  be 
signed  or  attested ;  it  was  sufficient  that  a  will  was 
reduced  into  writing  in  the  lifetime  of  the  testator, 
and  that  it  contained  his  real  wishes  and  intentions. 

Under  the  old  law,  therefore,  beyond  all  doubt 
or  contradiction,  any  testamentary  paper  or  writing 
of  the  deceased,  signed  by  him,  would  be  a  good 
disposition  of  his  personal  property  to  any  amount ; 
and  consequently,  if  the  law  had  remained  unal- 
tered, the  codicils  now  propounded  would  be  en- 
titled to  probate  as  well  as  those  of  which  probate 
has  been  already  granted.    But  it  was  thought  that 
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1843.      from  the  great  increase  of  personal  property  in  the 
~Much  nth.   country,  and  from  the  numerous  suits  which  were 
The"cwmte»  the  consequence  of  the  Ecclesiastical  Courts  grant- 
Dt  Zichy     ing  probate  of  unfinished  papers,  which  gave  rise 
and        to  questions  of  great  difficulty,  some  further  protec- 
agai^m  tion  was  necessary  to  prevent  fraud  being  practised 
^eh™^  uP°n  persons  who  had  property  of  this  kind  to  dis- 
pose of,  and  accordingly  it  was  proposed  and  recom- 
mended by  the  Ecclesiastical  Commissioners  and 
the  Real    Property  Commissioners,   that  certain 
alterations  of  the  law  were  necessary  to  be  made, 
and  they  suggested  another  mode  of  executing 
wills,  by  which  the  Ecclesiastical  Courts  and  the 
Courts  of  Common  Law  should  be  governed  in  both 
cases,  in  respect  to  the  execution  and  attestation  of 
wills.    The  Legislature  did  not  adopt  the  whole  of 
the  commissioners'  suggestions,  but  the  act  of  par- 
liament of  the  1st  Victoria  was  founded  in  part 
upon  their  recommendations,  and  it  is  now  neces- 
sary to  consider  what  the  law  is  as  it  at  present 
exists. 

Now  the  ninth  section  of  the  act,  which  is  that 
which  immediately  relates  to  the  question  before 
the  Court,  enacts,  "That  no  will  shall  be  valid 
unless  it  shall  be  in  writing,  and  executed  in 
manner  herein-after  mentioned;  (that  is  to  say,) 
'  it  shall  be  signed  at  the  foot  or  end  thereof,  by  the 
testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction,  and  such  signature  shall  be 
made  or  acknowledged  by  the  testator  in  the  pre- 
sence of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  subscribe  the  will  in 
the  presence  of  the  testator ;  but  no  form  of  attes- 
tation shall  be  necessary."   This  is  what  is  required 


PREROGATIVE  COURT  OF  CAHtSBVUBT.  479 

for  the  execution  and  attestation  of  wills,  and  under      1843. 
the  term  "  wills/*  the  Court  has  already  held  that    Much  nth. 
codicils  are  included.    It  seeins  difficult  therefore  The  c^ate* 
to  suggest  any  words  more  plain,  simple,  and  com-     ^Jj^JJ 
prehensive  than  the  words  of  this  section  in  the  ^  W*£H0EBE 
Act  of  Parliament ;  and  it  is  absolutely  impossible,  _  <**'««  ' 
in  the  ordinary  sense  and  meaning  attached  to  toe    Hm 
expressions,  to  raise  any  question  with  respect  to 
the  true  import  and  construction  of  this  section  of 
the  statute.    A  will,  codicil,  or  other  testamentary 
paper,  must  be  signed  at  the  foot  or  end  by  the 
testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction ;  and  not  the  will,  but  the 
signature,  must  be  made  or  acknowledged  by  him 
in  the  presence  of  two  witnesses  present  at  the  same 
time,  who  are  to  subscribe  the  will  in  the  presence  of 
the  testator :  it  must  not  be  attested  by  one  witness  at 
one  time  and  by  one  at  another ;  but  the  will  must 
be  executed  in  the  presence  of  both  of  the  wit* 
nesses,  and  be  attested  by  those  witnesses  in  the 
presence  of  the  testator;  and  any  disposition  of 
property,  real  or  personal,  other  than  in  the  form 
prescribed  by  this  Act  of  Parliament  will  not  be 
deemed  valid. 

Under  the  Statute  of  Frauds,  with  respect  to 
wills  of , real  property,  many  questions  of  great  in* 
tricacy  and  difficulty  arose,  and  amongst  other 
questions  were  these :  What  amounted  to  signing 
by  a  testator ;  whether  it  was  sufficient  if  he  made 
his  mark,  or  if  he  executed  by  sealing ;  whether 
the  name  should  be  subscribed  at  the  bottom  of 
the  will,  or  might  be  placed  at  any  other  part; 
whether  it  was  necessary  that  the  witnesses  should 
see  the  testator  sign,  or  if  it  was  sufficient  that  he 
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__ 184& acknowledged  his  signature  or  the  will  in  their 

March  nth.  presence ;  what  amounted  to  a  sufficient  acknow- 
TheCooDte»  ledgment;  whether  it  was  necessary  that  the  ac- 
FuaIub  knowledgment  should  be  made  to  all  the  witnesses 
j  w.acloKEE  at  one  an(*  ^e  same  time,  or  if  it  was  sufficient  for 
TheM1"1*-  f  *"m  *°  ^S11  *n  *^e  presence  of  one  witness,  and 
Huttobd.  acknowledge  the  will  to  the  two  other  witnesses,  at 
different  times  :  And  another  very  important  ques- 
tion which  arose  under  that  statute  was,  whether 
an  unattested  codicil,  clearly  identified  by  a  subse- 
quent will  duly  attested,  was  valid.  Many  other 
nice  and  difficult  questions  arose  under  the  Statute 
of  Frauds,  and  although  many  of  them  have  been 
set  at  rest  by  the  9th  section  of  the  late  Act  of 
Parliament,  still,  as  every  day's  experience  shows, 
quite  a  sufficient  number  remains  undisposed  of, 
to  afford  scope  to  much  ingenious  speculation  and 
argument  as  to  the  real  intent  and  meaning  of  the 
very  plain  and  simple  directions  of  this  section  of 
the  act ;  and  as  wills  of  real  and  personal  property 
are  now  under  the  same  rules,  and  as  the  same 
principles  apply  to  wills  of  personal  estate  as  to 
wills  of  realty,  the  Court  has  endeavoured,  in 
putting  an  interpretation  upon  this  section  of  the 
act,  to  discover,  as  well  as  it  can,  the  construction 
adopted  by  courts  of  common  law  and  equity,  in 
cases  which  arose  within  their  jurisdiction,  that  is, 
in  respect  to  wills  of  real  property. 

A  question  of  this  kind  comes  now  before  the 
Court,  which  has  to  give  its  opinion  as  to  the  effect 
of  these  papers,  propria  vigore,  under  circumstances 
to  which  the  Court  will  advert,  and  these  circum- 
stances are  set  forth  in  the  allegations,  which  have 
been  discussed  in  this  Court.     In  looking  to  the 
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allegations,  both  on  behalf  of  the  Countess  de  Zichy      1843. 
Ferraris  and  of  Mr.  Croker,  the  same  questions  March  nth. 
necessarily  arise :  the  cases  are  in  substance  exactly  The  c^nt** 
the  same,  though  one  or  two  points  are  stated  in     ferrIws 
one  which  are  not  in  the  other.  j  w.'croker 

The  first  of  the  papers  in  question  was  executed  j^M^'lhot 
at  Milan,  not  within  the  dominions  of  her  Majesty,    Hertford. 
and  it  purports  to  dispose  of  property  situated  in 
the  United  States  of  America ;  and  it  is  said  that, 
by  his  will,  which  the  deceased  duly  executed,  he 
reserved  to  himself  the  power  of  disposing  of  pro- 
perty by  any  codicil  or  testamentary  writing  under 
his  hand  or  signed  by  him,  though  not  attested  by 
witnesses,  and  that  the  unattested  papers  were  con- 
firmed and  ratified  by  a  codicil  of  subsequent  date 
duly  executed,  whereby  the   defect  of  execution 
was  supplied.     With  respect  to  the  first  point,  as 
to  the  place  where  the  first  paper  bears  date,  it 
may  not  be  immaterial  to  look  at  the  papers  them- 
selves.    The  first  paper  is  dated,  I  said,  at  Milan, 
October  28th,  1838,  and  it  is  to  this  effect :  "  I 
hereby  give  and  bequeath  to  Charlotte  Countess  of 
Zichy  Ferraris,  to  be  held  by  her  for  her  own  sole 
and  separate  use,  the  stock  or  shares  of  which  I  may 
die  possessed  in   the  United  States  Bank,  which 
now,   I   believe,  exceed   three   thousand."     Then 
follow  the   signature  "  Hertford,9'  and   the   date, 
"Milan,   October  28th,    1838."     The  instrument 
is  written  on  part  of  a  small  sheet  of  paper,  appa- 
rently part  of  a  copy  book,  and  then  follow  these 
words:  "And  I  also  give   and  bequeath   to   my 
friend,  Right  Honourable  John  Wilson  Croker,  all 
my  stock  and  shares  in  the  Virginia  United  States  * 
Stock,  which,  I  think,  are  one  hundred  thousand 

VOL.  III.  1 1 
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1843.       dollars;"   this  is  signed  "  Hertford,"  and  dated 
March  i7th.    "  October  28th,  1838,  Milan."    The  second  paper 
The"c^Dte»  is  dated  the  13th  of  August,  1839,  and  is  to  this 
"*■■?»     effect :  "  This  is  a  codicil  to  the  last  will  and  testa- 
J.  w  "ctoin  ment  °^  franc^  Charles  Lord  Hertford.    In  several 
TbewTa^iiiof  y^1"8'  *  ^ave  bought  of  and  frequently  altered  my 
Hkbtfobo.    decisions  about  the  Regent's  Park  ;  but  as  now  my 
youngest  ward  is  about  forming  an  excellent  match, 
and  having    lost   my   two  very  old    four-legged 
friends,  it  becomes  me  to  settle;  so  I  give  my 
leasehold  house  and  premises  and  all  it  contains, 
excepting  plate  and  two  old  entailed  pictures  by 
Caneletti,  to  Charlotte   Countess  Zichy  Ferraris, 
and  to  her  heirs  and  assigns.     In  testimony  of 
which  I  sign  this  codicil  this  thirteenth  August, 
1839.     Hertford."     At  the  bottom,   "A  second 
copy,  similar,  but  not  copied  verbatim.     H."    The 
third  codicil  is  to  this  effect:  "I  have  also  one 
thousand  pounds  of  Long  Annuity,  which  is  a  stock 
for  about  thirty  years  longer  ;  this  I  give  and  be- 
queath to  Charlotte  Zichy  Ferraris,  my  ward  ;  and 
I  declare  this  a  codicil  as  if  it  formed  part  of  my 
will  and  testament,  May  20th,   1840,"  and  it  is 
subscribed  "  Hertford." 

These,  therefore,  are  the  three  papers  on  which 
the  opinion  of  the  Court  is  to  be  given ;  and,  looking 
at  the  date  of  the  papers  simply,  it  is  clear  that  they 
are  not  entitled  to  probate,  as  not  having  been 
executed  according  to  the  provisions  of  the  statute 
by  which  the  Court  is  now  to  be  governed. 

Now  it  is  very  material  to  inquire  with  respect  to 
the  first  of  these  papers,  it  having  been  executed 
out  of  Her  Majesty's  dominions,  as  to  the  rules 
which  apply  to  papers  so  executed,  and  what  effect 
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the  Court  is  to  give  to  that  circumstance.     Now,      1843. 
the  allegation  given  in  by  the  Countess  de  Zichy    March  nth. 
Ferraris,  the  first  given  in  in  the  cause,  pleads  the  The  Co7Dte« 
death  of  the  testator  in  the  month  of  March,  1842,     f«r«!^» 
and  that  he  made  his  last  will,   February  25th,  j#Wb"c10K1B 
1823,  with  several  codicils  annexed  to  it,  and  that  ^  affintt. 

^  The  Marquis  of 

he  nominated  and  appointed  his  son,  Lord  Yar-  Hertford. 
mouth,  residuary  legatee  ;  that  probate  of  the  will 
and  twenty-nine  codicils  was  by  this  Court,  in 
June,  1842,  decreed  to  the  executors.  The  second 
Article  pleads  a  clause  in  the  will  of  the  testator,  to 
which  the  Court  will  presently  refer  further  than  is 
necessary  at  present,  merely  stating  that  by  this 
Article  of  the  allegation  it  is  pleaded  that  the  tes- 
tator directed  by  his  will  certain  legacies  to  be  paid 
which  were  or  should  be  bequeathed  by  any  codicils 
annexed  to  his  will,  or  executed  after  the  date  of 
the  will,  and  if  they  were  merely  signed  by  him, 
and  not  attested  by  witnesses.  The  third  pleads 
"that  the  testator,  in  the  month  of  October,  1838, 
being  resident  at  Milan  (a  city  in  the  Austrian 
dominions,  and  subject  to  the  laws,  usages,  and 
customs  of  Austria),  and  in  which  city  the  testator 
frequently  resided,  and  had  a  house  and  an  esta- 
blishment, did  with  his  own  hand  draw  up  and 
reduce  into  writing  the  codicil  bearing  date  the 
28th  of  October,  1838;"  and  it  pleads  that  he 
intended  that  this  codicil  should  form  part  of  his 
will,  and  be  incorporated  therewith ;  and  that  he 
executed  the  same  in  conformity  with  the  laws, 
usages,  and  customs  of  and  in  the  form  required 
and  observed  in  making  wills  and  testamentary 
dispositions  in  the  Austrian  dominions,  by  setting 
and   subscribing  his  title  of  honour  or  signature 

n2 
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1843,  thereto,  as  and  for  a  further  codicil  to  his  will,  and 
March  17th.  that  he  did  bequeath  and  dispose  of  his  property 
The  Countess  as  in  the  codicil  is  contained.  The  fourth  Article 
FkVaTis  pleads  that  the  codicil  is  a  good  and  valid  codicil 
j.  w.^cIoier  ty  the  laws  of  Austria,  and  that  no  formalities  are 
TheTa^uisof  re(luired  to  give  effect  to  the  paper,  and  the 
Hkktford.  opinions  of  judges,  advocates,  and  lawyers  in  the 
Austrian  dominions  are  adverted  to.  The  fifth 
Article  repeats  what  is  pleaded  in  other  articles ; 
namely,  that  the  testator  was  of  sound  mind,  me- 
mory, and  understanding,  and  being  so,  that  he 
nlade  the  codicil  of  the  26th  April,  1839,  (one  of 
the  papers  of  which  probate  has  already  been  taken) 
and  it  is  pleaded  that  "  having  a  mind  and  inten- 
tion to  make  an  addition  to  his  will,  and  amongst 
other  things  to  ratify  and  confirm  the  same,  and 
the  codicils  thereto,  and  amongst  others  the  said 
codicil  bearing  date  the  28th  of  October,  1838,  did 
with  his  own  hand  draw  up  and  reduce  into  writing 
a  further  codicil  to  his  will,  bearing  date  the  26th 
of  April,  1^39,  now  remaining  in  the  registry 
of  this  Court,  (the  codicil  (C)),  and  duly  exe- 
cuted the  said  codicil,  in  the  presence  of  divers 
credible  witnesses,  two  of  whom,  in  his  presence, 
set  and  subscribed  their  names  as  witnesses  thereto," 
and  of  which  probate  has  been  granted  by  this 
Court,  and  that  in  this  codicil  are  the  following 
words:  "I  ratify  and  confirm  my  said  will  and 
codicils,  except  as  before  excepted,  in  every  other 
respect ;"  that  is  said,  with  reference  to  certain  of  the 
papers  in  which  he  had  made  alterations  in  his 
testamentary  disposition,  and  which  he  bad  revoked 
by  this  codicil  of  26th  of  April,  1839 ;  but  he  rati- 
fies and  confirms  his  will  and  codicils,  "except  as 
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before  excepted,  in  every  other  respect."     It  goes       1843. 

on  to  plead  in  the  sixth  article,  that  in  August,  March  nth. 

1839,  he  executed  another  codicil,  that  is  by  draw-  The  c^Tntew 
ing  it  up  with  his  own  hand,  and  setting  and  sub-     fe^hm"! 

scribing  thereto  his  title  of  honour  or  signature,  j  wfl£*0KEn 

intending  the  same  to  form  part  of  and  to  be  incor-  _  ag*™**.    c 

°  r  The  Marquis  of 

porated  with  his  last  will  and  testament,  and  to    Hertfo.m,. 
dispose  of  his  property  as  before  pleaded.     The 
seventh  Article  pleads  that  the  testator,  having  a 
mind  and  intention  to  make  a  further  addition  to 
bis  will,  with  his  own  hand  wrote  the  codicil  of  the 
bth  November,  1839,  and  duly  executed  the  same 
in  the  presence  of  divers  credible  witnesses,  two  of 
whom,  in  his  presence,  set  and  subscribed  their 
names  as  witnesses  thereto,  of  which  codicil  also 
probate  has  been  granted  by  this  Court.     It  then 
pleads  the  making  and  execution  of  the  codicil  of 
the  20th  of  May,  1840,  which  it  is  also  pleaded  the 
testator  intended  should  form  part  of  his  will  and 
be  incorporated  therewith.  The  ninth  Article  pleads 
that  the  three  codicils,  and  the  codicil  in  the  regis- 
try of  the  Court  annexed  to  an  affidavit  of  scripts 
referred  to,  are  in  the  handwriting  of  the  deceased. 
These  are  the  contents  of  the  allegation  given  in 
by  the  Countess  de  Zichy  Ferraris;  and  Mr.  Croker's 
allegation  does  not  in  any  material  degree  differ 
from  it,  except  that  it  pleads,  in  the  fourth  Article, 
44  That  the  whole  of  the  stock,  shares,  goods,  or 
property,  in  and  by  the  said  codicil  bequeathed 
(whether  to  the  Right  Honourable  John   Wilson 
Croker,  party  in  the  cause,  or  to  the  Countess  de 
Zichy  Ferraris)  was  at  the  time  of  the  making  of 
the  said  codicil,  and  still  is,  locally  situated  in  the 
United  States  of  America  only,  and  not  elsewhere." 
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1843.  Now,  the  first  question  which  the  Court  has  to 

March  i7th.   consider  is :  What  is  the  effect,  of  the  fact  of  the 
The  Coonten  paper  of  October,  1838,  having  been  executed  when 
fe'kkIms     the  testator  was  resident  at  Milan  ?    Whether  that 
j.w.*cm»ib  circumstance  exempted  him  from  the  necessity  of 
The MiTrii     conforming  to  the  law  of  this  country,  which  now 
Hertford,     requires  that  a  will  of  personal  property,  as  well  as 
a  will  of  real  property,  should  be  executed  in  the 
presence  of  and  attested  by  two  witnesses.     It  is  not 
pleaded  that  the  late  Marquis  was  domiciled  at 
Milan  ;  it  is  only  pleaded  that  he  was  resident  there, 
as  a  visitor,  as  he  might  have  been  in  any  other 
country,  and  therefore  merely  a  temporary  resident, 
having  his  domicile  in  this  country,  and  therefore  - 
he  was  liable  to  the  law  of  this  country  with  respect 
i  to  his  testamentary  disposition.  The  law  of  Austria, 
J  it  is  pleaded,  would  give  effect  to  this  codicil,  as  the 
act  of  a  foreign  resident  there,   and  this  may  be 
perfectly  true ;  but  if  the  law  of  Austria  would  give 
effect  to  the  paper,  it  does  not  follow  that  this  Court 
could  decree  probate  of  the  paper,  unless  it  can  be 
shown  that  the  domicile  of  the  party  was  in  those 
dominions,  and  not  in  the  dominions  of  England, 
because  the  domicile  of  the  Marquis  was  in  Eng- 
land ;  for  it  is  too  late  now  to  contend  that  the 
v  succession  to  personal  property,  either  in  cases  of 
testacy  or  intestacy,  is  to  be  governed  by  any  other 
law  than  the  law  of  the  countrv  in  which  the  de- 
ceased  had  his  domicile.     In  the  case  of  succession 
.  to  the  personal  estate  of  an  intestate,  the  cases  are 
too  numerous  for  the  Court  to  entertain  any  doubt 
that  the  succession  is  governed  by  the  law  of  the 
domicile ;  and  if  there  had  been  any  doubt  whether 
the  succession   to   personal  property  in  a  case  of 
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testacy  is  governed  by  the  same  rule,  such  doubt      18*3* 
would  be  removed  by  the  decision  of  the  Court  of  March  l7'h- 
Delegates,  in  the  case  of  Stanley  v.  Bernes  (a).     It  The  Countess 
was  there  decided  that  a  British-born  subject,  who    f™*™* 
had  domiciled  himself  in  Portugal,  was  bound,  in  j.w.'ctotui 
the  disposition  of  his  property,  to  conform  to  the  x^t^-of 
law  of  the  country  in  which  he  had  become  so    Hertford. 
domiciled ;  and  although  in  that  case  he  had  ex* 
pressed  an  intention  of  returning  to  this  country, 
yet,  as  he  died  in  Portugal,  a  domiciled  Portuguese 
subject,  the  Court  held  that  his  will  could  not  be 
valid,  unless  executed  according  to  the  law  of  the 
country  in  which  he  was  domiciled.  Therefore  that 
case  disposes  of  the  whole  question  as  to  succession 
in  cases  of  testacy,  deciding  that  a  will,  to  be  valid, 
must  be  executed  according  to  the  law  of  the  coun- 
try where  the  party  was  domiciled  ;  and,  following 
that  decision,  I  am  bound  to  administer  the  law  as  I 
find  it  laid  down  by  the  superior  Court,  as  the  law 
of  the  country,  and  I  am  consequently  of  opinion 
that  the  circumstance  of  the  paper  having  been 
written  and  executed  by  the  late  Marquis  at  Milan 
can  give  no  effect  to  the  paper,  it  not  being  executed  / 
according  to  the  law  of  the  country  in  which  it  is  ' 
admitted  that  he  had  his  domicile. 

Now  this  goes,  in  some  degree,  to  dispose  of  the 
next  question,  arising  from  the  locality  of  the  pro- 
perty disposed  of:  Whether  property  situated  in  the 
United  States  of  America  can  be  disposed  of  by  a 
will  executed  in  any  other  manner  than  the  law  of 
the  domicile  requires ;  and  I  am  of  opinion  that  it 
is  clearly  established  by  all  the  cases,  beyond  all 

(«)  3  Hagg.  373. 
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1843,      doubt,  that  the  law  of  the  domicile  governs,  and  not 
March  nth,    the  lex  loci  ret  sUcb.  In  the  case  of  Stanley  v.  Bernes 
TheCountew  this  question  was  likewise  examined,  and  it  was 
Feuraris      determined   upon  the  principle  mobilia  sequuntur 
j.  w.acloM»  personam,  that  the  disposition  is  governed  by  the  law 
TheflMarq!usof  °f  the  country  where  the  party  is  domiciled,  though 
Hertford,     the  lex  loci  may  regulate  the  grant  of  administra- 
tion.    The  rule  is,  in  cases  of  the  wills  of  Scotch- 
men, where  the  property  is  in  this  country,  to  come 
r       to  this  Court  for  administration;  but  the  Court 
L,  - » >  »    £-,  <<  '*■«  always  follows  the  law  of  the  domicile,  acquainting 
tJ ,'/  '  t     ■/.•>'     itself  with  the  fact  whether  the  testamentary  dispo- 
•   ,  sition  is  valid  according  to  the  law  of  the  domicile ; 

,      .         and  it  comes  to  this :  that  the  locality  of  the  pro- 
•  rl ' '  -  '  -.,  perty  may  so  far  be  material  that  it  enters  into  the 

»  ;  /*  '  ^  • '"  t\  '     consideration  of  tha  Court  in  the  grant  of  adminis- 
;    ^  tration.     If  there  be  any  difference  in  this  respect, 

fric  /  »-     '  '  ^  — if  it  is  necessary  to  have  probate  of  this  paper, 
•   .^  ,  though  the  property  is  situated  in  the  United  States, 

and  if  the  courts  of  America  do  not  adopt. the  rules 
which  are  acted  upon  in  this  Court — it  is  competent 
to  the  Courts  in  that  country  to  grant  administra- 
tion ;  but  this  Court,  when  probate  is  asked  in  this 
country,  must  govern  itself  by  the  law  of  this  coun- 
try, and  cannot  grant  probate  of  a  paper  not  legally 
executed  according  to  the  law  of  this  country. 

These  are  the  observations  of  the  Court  on  two 
questions  in  this  case,  namely,  as  to  the  place  where 
the  paper  was  executed,  and  as  to  the  locality  in 
which  the  property  is  situated :  neither  of  these  cir- 
cumstances, nor  both  together,  can  render  the  in- 
strument effectual. 

The  third  question  is  as  to  the  clause  in  the  will  I 

of  the  Marquis  of  Hertford  in  the  second  Article  of 
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the  Allegation',  "That  the  testator  in  and  by  his       1843. 
will,  amongst  other  things,  gave  and  bequeathed    March  nth. 
all  other  his  personal  estate  and  effects  whatsoever   The"c^ntess 
which  he  had  not  by  any  former  codicil  or  codicils     ^^,7 
or  testamentary  writing  confirmed  by  his  will,  dis-  j  wflncR01KR 
posed  of  specifically,,  or  which  he  had  not  by  his       ««™»* 
will,  or  should  not  by  any  codicil  or  testamentary     Hertford. 
writing,  dispose  of  specifically,  to   his  executors, 
upon  trust  to  dispose  of  the  same  in  the  following 
words :  '  and  pay,  satisfy,  and  discharge  the  several 
legacies  and  annuities  given  and  bequeathed  by  this 
my  will,  or  such  codicils  or  testamentary  papers  as 
aforesaid,  or  which  I  shall  or  may  give  or  bequeath 
by  any  codicil  or  codicils  hereto,  or  by  any  testa- 
mentary writing  or  writings  under  my  hand   or 
signed  by  me,  and  whether  witnessed  or  not,  and 
do  and  shall  stand  possessed  of  and  interested  in  all 
the  surplus  or  residue  of  the  monies  in  trust  for  my 
son  Richard  Seymour  Conway,  Earl  of  Yarmouth, 
his  executors,  administrators,  and  assigns  :  Provided 
always,  and  I  do  hereby  declare  my  will  and  mind 
to  be,  and  I  hereby  direct,  that  my  son  shall,  upon 
receiving  from  my  executors  hereafter  named,  or 
the  survivors  of  them,  or  the  executors,  administra- 
tors, or  assigns  of  such  survivors,  a  request  for  such 
purpose  in  writing,  within  twelve  calendar  months 
from  my  decease,  forthwith,  with  all  convenient  ex- 
pedition, make,  do,  and  execute,  all  such  acts,  deeds, 
matters,  and  things  as  may  be  required  of  him  and 
in  his  power  to  do,  for  giving  full  effect  to  every 
appointment,  direction,  devise,  or  bequest  in  this 
my  will,  or  any  codicil  or  codicils,  or  other  testa- 
mentary writing,  which  I  have  already  heretofore 
made,  and  may  be  now  subsisting,  or  may  now  or 
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1843.       hereafter  make,  and  for  giving  full  effect  to  every 
March  nth.    bond  or  instrument  or  written  promise  which  I  have 
The  comets  executed  or  signed,  or  may  hereafter  execute  and 
fbrrIsu     8*gn>  and  which  shall  be  subsisting  at  my  decease 
j.  w.°Crokmi  ^or  ^e  PurPose  °f  securing  any  principal  or  annual 
.       458W,M'.     sum  of  money  to,  or  in  favour  of  any  person  or  per- 
Herttohd.    sons  whomsoever ;  and  in  case  my  son  shall  neglect 
or  refuse  to  do  so,  I  hereby  declare  and  direct  that 
the  bequest  and  trust  hereinbefore   made  and  di- 
rected, as  to  the  surplus  of  my  residuary  personal 
estate,  and  of  the  surplus  of  the  sum  of  forty-seven 
thousand  pounds  and  interest  to  or  in  favour  of  my 
son,  shall  be  absolutely  void ;  and  in  such  case  I 
direct  that  the  surplus  of  my  residuary   personal 
estate  shall  be  paid  to  the  commissioners  for  the  time 
being  appointed  for  the  reduction  of  the  National 
Debt'    And  at  the  conclusion  of  the  will,  the  de- 
ceased ratified  and  confirmed  this  will  and  codicils 
in  the  words  following :  *  And  hereby  revoking  all 
former  wills,  but  ratifying  and  confirming  all  codi- 
cils and  testamentary  papers  as  aforesaid,  which  I 
wish  to  be  considered  as  if  incorporated  in  this  my 
will,  I  declare  this  to  be  my  last  will  and  testament/ 
as  in  and  by  the  will  now  on  record  in  the  registry 
of  the  Prerogative  Court  of  Canterbury  will  appear." 
Now  the  question  is,   what  is  the  effect  of  this 
clause  ? 

The  purport  of  the  clause  is  to  revoke  all  former 
wills,  but  to  ratify  and  confirm  all  codicils  which 
he  may  have  executed,  and  he  directs  that  all  future 
codicils  executed  by  him  should  be  incorporated 
with  and  form  part  of  his  will.  Now,  the  effect  of 
the  clause  itself  shows,  without  reference  to  any 
extrinsic  circumstances,  its  meaning  to  be  this, — 
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an  intimation  and  direction  to  his  executors,  that       1843. 
he  intended  to  except  from  the  clause  of  revocation    MarchnthT 
in  his  will,  which  is  revocatory  of  all  former  wills,   The  cw<*8 
but  not  all  former  codicils,  certain  memoranda —     Ferraris 
for  he  refers  to  papers  and  instruments  in  existence  j  w/croker 
which  are  not  codicils,  and  also  an  intimation  to  his  ^  %£"*.   . 
executors  that,  if  he  should  leave  behind  him  any    Hertford. 
papers  of  a  testamentary  kind,  dated  after  the  date 
of  the  will,  which  should  be  merely  signed  by  him, 
and  not  attested  by  witnesses,  they  were  nevertheless 
to  be  considered  as  good  and  valid  codicils,— an 
intimation  and  direction  that  he  meant  to  reserve 
to  himself  a  power  of  disposition  in  some  other  form, 
but  which  was  then  valid  by  the  law  of  this  country, 
for  it  was  not  in  any  degree  necessary,  as  the  law 
then  stood,  that  he  should  have  reserved  any  such 
power,  as  the  law  itself  would  have  given  effect  to 
any  instrument  in   bis  own  handwriting;   and  a 
codicil  signed  by  him  with  his  title  of  honour  would 
have  been  entitled  to  probate,  and  would  have  been 
as  effectual,  so  far  as  his  personal  property  was 
concerned,  as  if  it  had  been  formally  executed  by 
him,  and  attested  by  three  witnesses :  and  therefore 
there  was  no  necessity  for  a  reservation  of  any  such 
power  to  himself:  and  therefore,  looking  at  this 
clause  of  the  will,  I  consider  it  as  an  intimation  and 
direction   to  his  executors,  that  any  codicils  not 
attested  by  witnesses  were  meant  and  intended  to 
be  a   good  disposition   of  his  personal   property. 
Having  executed  his  will  in  the  presence  of  three 
witnesses,  he  might  think  it  necessary  with  respect 
to  these  papers,  which  are  not  executed  like  his  will 
in  the  presence  of  witnesses,  to  intimate  to  his  exe- 
cutors that  any  codicils  in   his  handwriting  and 
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1843»      signed   by  him,  though   unattested  by  witnesses, 
March  nth,    should  nevertheless  form  part  of  his  will  and  tes- 
The  Count**  tamentary  disposition.     But,  taking  the  description 
Fearaaib     of  the  codicils  as  given  by  the  learned  counsel  on 
j.  w.  choker  b°th  sides,  it  would  seem  that  the  clause  in  the  will 
Thel^^isof  was  to  8*ve  himself  the  power  of  disposing  of  pro* 
Hkktfoju).    perty  by  an  unexecuted  codicil;  and  seeing  that 
the  law,  before  the  date  of  these  codicils,  has  been 
altered,  and  that  it  is  no  longer  competent  to  a 
British  subject  to  dispose  of  his  property  in  any 
other  manner  than  by  a  will  or  codicil  executed 
according  to  the  provisions  of  the  9th  section  of  the 
act  of  Victoria, — the  question  is,  had  he,  or  could 
he  reserve  to  himself,  such  power — a  power  of  dis- 
posing of  his  property  in  any  other  manner  than 
such  as  by  the  law  of  this  country  a  domiciled  sub- 
ject could  be  authorized  to  do?    A  great  deal  of 
ingenuity  and  learning  was  displayed  in  the  argu- 
ment which  was  addressed  to  the  Court  as  to  the 
law  which  applies  to  these  cases,  and  a  vast  number 
of  cases  were  cited,  which  were  supposed  to  affirm 
the  power  which  the  deceased  would  seem  to  have 
reserved  to  himself;  and  the  general  result  of  these 
cases  appears  to  be  this,  and  looking  by  analogy  to 
the  decisions  in  Courts  of  equity  and  law,  as  to  the 
dispositions  of  real  property,— that,  notwithstanding 
the  Statute  of  Frauds  has  said  that  all  devises  of 
lands  shall  be  invalid  unless  they  were  executed  in 
the  presence  of  witnesses,  yet,  nevertheless,  it  has 
been  held  by  Courts  of  common  law  and  equity,  that 
a  codicil  or  paper  unattested  may  be  held  sufficient 
under  certain  circumstances,  that  is,  that  a  paper 
duly  executed  may  so  clearly  and  indisputably  refer 
to  an  unexecuted  paper,  that  such  a  paper,  whether 
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of  a  testamentary  form  and  character  or  not,  may       1843. 
be  so  clearly  and  indisputably  referred  to,  as  to  be    March  nth. 
considered  as  identified  with  and  to  form  part  of  the  The  Countess 
will  duly  executed,  just  in  the  same  manner  as  if  it     fLraus    * 
had  been  repeated  totidein  verbis  in  the  will  itself.  j.w/croikr 
That,  I  think,  is  the  general  result  of  the  cases.     It  ^^"^^ 
would  be  quite  useless  for  the  Court  to  go  through     Hbbtfoed. 
all  the  cases  that  were  cited  in  the  argument :  the 
general  result  is  this, — that,  with  regard  to  the 
incorporation  of  papers,  a  paper  imperfect  in  itself 
may  be  so  identified  in  an  instrument  validly  exe- 
cuted, that  it  may  be  considered  as  a  part  of  it,  and 
consequently  that  the  defect  of  authentication  by 
the  attestation  of  witnesses  subscribed  to  the  paper 
is  cured. 

The  case  of  Habergham  v.  Vincent  (a),  was  decided 
tipon  this  principle;  and  it  may  be  necessary  to 
consider  that  case,  and  the  principles  upon  which  it 
was  determined,  and  what  fell  from  the  judges, — 
the  Lord  Chancellor  and  the  learned  judges  by 
whom  he  was  assisted  on  that  occasion.  That  case 
was  carefully  considered,  and  a  great  number  of 
cases  which  preceded  it  were  cited  in  the  report. 

That  case  occurred  in  1793,  and  it  appears  from 
the  report  that  the  testator,  Samuel  Hill,  made  his 
will  on  the  5th  of  October,  1759,  whereby  he  -de- 
vised all  the  copyhold  estates  which  he  had  sur- 
rendered to  the  use  of  his  will,  and  also  all  his 
freehold  estates,  to  five  persons  named  in  the  will, 
upon  trust;  "subject  and  liable  to  such  charges, 
provisoes,  and  conditions,  as  he  should  by  any  deed 
or  instrument  in  writing,  to  be  executed  by  him 

(a)  2  Ves>jun.  204. 
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1843.  and  attested  by  two  or  more  credible  witnesses, 
MircM7th.  direct,  limit,  or  appoint."  Therefore  the  will  de- 
lta Countess  vised  copyhold  estates  surrendered  to  the  uses  of 
Ferraris  the  will  and  freehold  estates  subject  to  charges  made 
J.  w.caocsa  by  a  deed  or  instrument  in  writing  executed  in  the 
ThelK^sof  presence  of  and  attested  by  two  or  more  credible 
HttTFofta  witnesses.  Now  it  appears  that  this  will  was  duly 
executed  and  attested,  and  that  by  an  instrument 
dated  the  following  day,  under  the  hand  and  seal 
of  the  testator,  attested  by  two  witnesses,  stamped, 
and  concluding  like  a  deed,  be  recited  his  will,  and 
that  he  had  reserved  a  power  of  disposing  of  his 
estate  further,  and  directed  his  trustees  to  convey 
his  real  estate  as  therein  mentioned;  and  as  the 
deed  was  attested  only  by  two  witnesses,  the  question 
was,  whether  it  could  pass  freehold  property.  Now 
the  case  came  on  first  before  Lord  Thurlow,  who, 
after  taking  some  time  to  consider,  directed  a  case 
to  be  made  for  the  opinion  of  the  Court  of  King's 
Bench,  whether  the  two  instruments  (the  one  a 
regularly  executed  will,  the  other  drawn  up  as  a 
deed)  taken  together  were  sufficient  to  pass  any 
estate  or  interest  in  the  freehold  and  copyhold  pre- 
mises, or  either  of  them,  not  given  by  the  first  in- 
strument, and  whether,  upon  the  death  of  the  heir- 
at-law  any  and  what  estate  or  interest  in  the  freehold 
and  copyhold  premises,  or  either  of  them,  passed 
by  the  two  instruments  to  the  surviving  trustee,  or 
would  at  his  death  pass  to  the  persou  who  should 
be  his  right  heir.  And  it  appears  that  when  the 
case  was  sent  for  the  opinion  of  the  Court  of  King's 
Bench,  in  consequence  of  too  short  a  statement  of 
the  case,  the  Court  of  King's  Bench  understood  the 
second  instrument  merely  as  a  deed,  and  reported 
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that  the  two  instruments  could  not  be  united,  and 1843. 

that  the  two  instruments  taken  together  were  not  March  nth. 
sufficient  to  dispose  of  freehold  or  copyhold  estate.  The  Counta* 
It  appears  that  the  trustee  afterwards  proved  the  fLr!u£ 
second  instrument  in  the  Ecclesiastical  Court  as  Ja  w^Cboie* 
testamentary,  and  the  cause  was  set  down  for  further  Tb€4Jg^£kof 
directions,  and  a  great  deal  of  argument  took  place  h»tk>bd, 
as  to  the  proper  mode  of  proceeding ;  and  after  such 
argument,  the  Lord  Chancellor  expressed  his  opin- 
ion that  it  was  right  that  the  case  should  be  further 
argued  before  him,  with  the  assistance  of  two  judges 
of  the  Common  Law,  and  accordingly  the  case  was 
argued  before  him,  with  the  assistance  of  Mr.  Justice 
Buller.and  Mr.  Justice  Wilson,  and,  after  consider- 
able discussion,  the  judges  delivered  their  opinion. 
The  opinion  of  Mr,  Justice  Wilson  is  to  this  effect : 
"  Upon  the  first  question,  if  the  deed  bad  not  been 
made,  or  being  made  as  a  deed  it  can  have  no 
operation,  there  is  a  resulting  trust  for  the  heir, 
who  is  entitled  to  the  whole  remaining  beneficial 
interest,  and  the  trustee  takes  nothing.  It  was 
then  contended  for  the  heir  of  the  surviving  trus- 
tee, that  this  instrument,  though  the  testator  called 
it  a  deed-poll;  though  it  is  stamped;  though  it 
contains  no  nomination  of  executors,  or  terms 
of  gift,  but  of  limitation  and  appointment,  and 
though  it  concludes  like  a  deed,  sealed  and  delivered, 
being  first  duly  stamped,  yet  may  be,  and  if  it  may 
be,  ought  to  be  considered  as  testamentary,  so  that 
it  may  be  connected  with  the  will,  and  both  may 
make  one  testamentary  disposition  of  the  estate; 
and  upon  the  best  consideration  my  opinion  is,  that 
if  this  instrument,  connected  with  the  former,  can 
have  a  legal  operation  to  pass  any  part,  I  think  it 
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1843»      may  be  so  considered  as  testamentary/'     It  had 

March  nth.    been  proved,  as  I  understand,  in  the  Ecclesiastical 

Tbe^Weas  Court  as  testamentary.     He  goes  on  to  say  :  "  Be- 

fLraeis     cause  when  the  testator  made  his  will,  he  disposed 

J.  YtTiftLom  °'  his  estate  to  a  certain  extent,  and  then  professes 

again*       his  intention  to  make  a  further  disposition.     It  is 

The  Marquis  of  1  i  • 

Hertford,  true,  he  at  the  same  time  conceives,  and  erroneously 
conceives,  he  could  reserve  a  power  by  his  will  to 
limit  and  appoint  uses  out  of  his  own  estate  by 
deed  or  instrument  attested  by  two  witnesses  only ; 
but  he  does  not  profess  that  he  will  do  it  by  deed 
only ;  therefore,  it  seems  at  the  time  he  made  his 
will,  and  when  he  wrote  this  instrument,  his  prin- 
cipal intention  was,  to  complete  what  he  had  left 
incomplete  by  his  will,  viz.  the  disposition  of  his  real 
estate.  He  had  made  his  will  in  part,  and  then 
professed  an  intention  to  do  more  to  complete  that 
will ;  but  he  could  not  do  it  by  declaration  of  uses 
out  of  his  own  estate  when  no  part  was  departed 
with  by  him.  The  law  will  not  permit  that,  but  it 
may  be  done  by  will ;  and  the  general  rule  is,  that 
when  a  man  has  expressed  his  intention  to  dispose 
of  his  estate,  and  has  taken  an  ineffectual  mode  of 
doing  it,  yet  if  the  instrument  can  be  construed  in 
another  manner  so  as  to  effectuate  his  intention,  the 
ceremony  is  matter  of  form,  and  the  substance  shall 
be  carried  into  execution,  if  it  may  by  law;1'  and 
therefore,  he  considered  that,  under  a  deed,  the 
testator's  intention  was  to  complete  what  he  had  left 
incomplete  by  his  will.  He  goes  on  to  say : 
"  Though  the  testator  has  called  this  a  deed,  yet  as 
the  intention  was  to  complete  what  was  incomplete 
by  the  will ;  as  it  is  in  writing  and  signed,  and  as 
to  some  purposes,  perhaps  to  all,  it  may  have  a  legal 
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operation  if  testamentary,  in  order  to  sustain  the  in-       184S. 
tention,  it  is  fair  so  to  consider  it ;  and  I  do  not   March  nth. 
know  any  rule  that  stands  in  the  way/9     Now,  so  The  Coa&ta« 
far  he  considered  the  deed  had  been  or  might  be     pl,tw 
proved  in  the  Ecclesiastical  Court,  or  as  entitled  to  ^  w^R0EaB 
probate,  as  part  of  the  testamentary  disposition  of  TheflISJf,uif  of 
the  testator,  though  drawn  the  day  after  the  will     Hxrtpord. 
was  executed,  and  attested  by  two  witnesses  only. 
Mr.  Justice  Wilson  then  proceeded  to  the  third 
question,  as  to  the  freehold.     "  It  is  contended  that 
under  the  circumstances,  and  considering  the  two  in- 
struments as  one  instrument,  the  freehold  estate  will 
pass  by  these  two  taken  together,  though  the  latter  is 
not  properly  executed  to  pass  freehold.     As  to  that, 
the  first  way  in  which  it  was  considered,  was,  that 
where  there  is  a  prospective  sort  of  limitation,  as  in 
this  case,  a  prospective  reference  to  something  to  be 
done,  the  party  foregoes  the  benefit  of  the  statute  ; 
and  therefore  the  subsequent  instrument  he   has 
mentioned  shall  have  the  same  effect,  though  not  9 

properly  attested,  as  if  attested  by  three  witnesses." 
In  this  case,  of  the  Marquis  of  Hertford,  if  there  was  a 
prospective  intention  of  making  a  codicil  or  codicils 
not  to  be  executed  according  to  law, — supposing  it  to 
be  8o,thatis,not  duly  attested  as  bylaw  then  required, 
— the  question  would  be  the  same  ;  and  on  the  same 
principle  it  might  be  said,  that  he  had  made  a  law 
for  himself,  and  was  willing  to  forego  the  benefit 
and  protection  afforded  by  the  statute  in  the  dispo- 
sition of  property,  and  therefore  the  paper  ought  to 
have  the  same  effect  as  if  attested  by  three  witnesses. 
But  Mr.  Justice  Wilson  proceeds :  "  If  the  Statute 
of  Frauds  could  be  considered  as  that  sort  of  law  to 
which  this  maxim  would  apply  '  quisquis  renunciare 

VOL.  III.  k  & 
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1843.     potest  juri  pro  se  introducto,9  that  would  apply  in 

March  i7th.  this  case ;  but  the  statute"  (that  is,  the  Statute  of 

TheTweM  Frauds)  "  was  not  made  for  the  benefit  of  the  testa- 

FerbTTm    tor  onty>  ^ot  ^or  generftl  public  purposes.     By  the 

*  <—*£        Common  Law,  a  man  could  not  devise  land ;  then 

J.  W.  Cboxkr  .  ••••  ii  • 

agaimt  came  the  statute  permitting  him  to  do  so  by  an  in- 
H»mw°  strument  properly  signed.  Then,  lest  testators 
should  be  imposed  upon,  these  guards  were  intro- 
duced by  the  Statute  of  Frauds,  and  that  insists,  that 
a  will  of  land  shall  either  be  executed  in  the  manner 
pointed  out,  or  be  void.  This  does  not  leave  it  at 
the  option  of  the  testator,  but  is  a  positive  provision 
that  a  will  shall  be  void  if  not  executed  according  to 
that  statute/'  So  the  words  of  the  ninth  section  of 
the  act  of  the  first  of  her  present  Majesty  declares, 
that  no  will  or  codicil  shall  be  valid  unless  it  shall 
be  executed  in  the  presence  of  witnesses  and  in  the 
manner  pointed  out  by  that  section  of  the  act  of 
Parliament ;  and  that  provision  was  made,  not  for 
the  benefit  of  individuals,  but  for  the  greater  pro- 
tection and  security  of  the  public,  and  it  was  not 
competent  to  the  Marquis  of  Hertford  to  reserve  to 
himself  a  power  of  disposing  of  his  property  by  a 
will  or  codicil  executed  in  any  other  manner  than  is 
required  by  this  section  of  the  act.  The  power  of 
a  testator  under  the  present  act  cannot  be  considered 
greater  than  that  of  a  devisor  under  the  Statute  of 
Frauds ;  the  argument  applies  in  the  same  manner 
to  him,  and  the  same  consequence  follows.  As  Mr. 
Justice  Wilson  says :  "  This  does  not  leave  it  at  the 
option  of  the  testator,  but  is  a  positive  provision  that 
a  will  shall  be  void  if  not  executed  according  to  the 
statute ;  and  the  testator  cannot  say,  he  will  make 
a  will  without  the  requisites  prescribed,  either  not 
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thinking  he  will  be  imposed  upon,  or  not  caring      1843. 
about  it.    The  law  will  not  suffer  that,  but  requires   March  nth. 
in  all  cases  that  these  ceremonies,  which  might  be  TheT^nte* 
considered  as  circumstance  only,  if  the  act  had  not     J?*^™* 
said  otherwise,  shall  be  essential  and  be  observed  in  T     *«* 
making  every  will.    Therefore,  this  cannot  be  sup-       *gaiu* 
ported  as  a  testamentary  paper  on  that  principle.    HSn™>En.° 
I  believe  it  is  true,  and  I  have  found  no  case  to  the 
contrary,  that  if  a  testator  in  his  will  refers  expressly 
to  any  paper  already  written,  and  has  so  described 
it  that  there  can  be  no  doubt  of  the  identity,  and 
the  will  is  executed  in  the  presence  of  three  wit- 
nesses, that  paper  makes  part  of  the  will,  whether 
executed  or  not."     And  that  is  the  rule  of  law, 
where  a  paper  is  so  expressly  referred  to,  and  so 
described,  that  there  can  be  doubt  of  its  identity, 
and  the  will,  which  so  refers  to  such  paper,  is  executed 
in  the  presence  of  witnesses,  that  paper  forms  part 
of  the  will  whether  executed  or  not;   and  such 
reference  is  the  same  as  if  he  had  incorporated  it. 
And  therefore  if  the  Marquis  of  Hertford  had  so 
described  any  previous  papers,  and  stated  that  they 
were  intended  to  form  part  of  his  will,  the  Court 
would  have  held  them  to  be  as  much  a  part  of  his 
will  as  if  incorporated  in  the  will  itself,  and  would 
have  given  effect  to  all  these  three  codicils,  if  so 
identified,  as  a  good  disposition  of  property,  as  well 
as  to  the  other  papers.    But  the  object  here  is  to 
give  effect  to  papers  not  in  existence  at  the  time ; 
— the  papers  were  injuturo, — the  codicils  were  to  be 
written. 

The  result  of  Mr.  Justice  Wilson's  opinion  was, 
that  the  paper  not  forming  a  part  of  the  will  of  the 
testator,  and  not  being  incorporated  and  not  being 

k  k  2 
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1843.  in  existence  at  the  time  when  the  deceased  wrote 

March  nthT  the  will,  and  not  being  executed  in  conformity  to 

The  Connttts  *be  Statute  of  Frauds,  had  no  operation  upon  the  free- 

Fme^?i![  hold  estate,  and,  therefore,  it  was  immaterial  whe- 

J  w^boxkb  *^er  *'  was  con8*^erc^  a8  a  ^ed  or  M  a  w^ »  because 
«f«Mt .  as  a  deed  it  was  void,  the  limitations  being  too  re- 
Hmttord.  mote ;  and  as  a  will  it  was  void,  not  being  properly 
executed.  The  next  consideration  was,  what  effect 
the  paper  could  have  upon  the  copyhold  estate ;  and 
as  the  copyhold  had  been  surrendered  to  the  use  of 
the  will,  and  in  such  a  case  a  man  may  by  any  testa- 
mentary paper  not  executed  in  the  presence  of  three 
witnesses  direct  the  uses,  this  paper  being  con- 
sidered testamentary  was  sufficient  to  dispose  of  the 
copyhold  estates. 

Mr.  Justice  Buller  was  of  the  same  opinion  as  to 
the  effect  of  the  deed,  as  affecting  the  freeehod  pro- 
perty :  he  .concurred  in  opinion  with  Mr.  Justice 
Wilson,  that  the  deed,  not  being  executed  according 
to  the  statute,  not  being  in  existence  at  the  time  the 
will  was  executed,  and  therefore  not  being  expressly 
referred  to,  could  not  form  part  of  the  will. 

The  Lord  Chancellor  then  gives  his  opinion  upon 
the  subject,  and  it  may  not  be  improper  to  consider 
part  of  his  judgment.  He  was  of  opinion  that, 
taking  the  second  instrument  as  a  deed,  the  opinion 
of  the  Court  of  King's  Bench  on  the  case  submitted 
to  them  was  well  founded.  He  says,  ' '  That  led  me 
to  look  farther  into  the  case,  for  it  was  set  down  for 
further  directions,  and  I  was  to  proceed,  upon  the 
certificate,  to  the  sequel  of  the  cause,  containing  no 
difficulty  whatever ;  therefore  I  thought  it  necessary 
to  have  it  more  fully  argued.  It  has  been  argued 
with    great   industry    and    ability.      Concurring 
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entirely  with  ray  lords,  the  judges,  nothing  remains      1843. 
but  to  state  shortly  the  precise  points  upon  which   March  nth. 
my  opinion  takes  the  same  direction.     I  am  of  TbeCoantaM 
opinion,  that  upon  the  will  there  is  clearly  a  resulting     £££*£ 
trust  for  the  heir,  so  far  as  there  is  no  disposition  of        «■* 
the  beneficial  interest.    That  was  the  first  question    '  <*»«*. 
made."      Then  the   Chancellor  proceeds  to  the    h«tto^.° 
second  point.     "  Secondly,  that  the  last  instrument, 
though  called  a  deed,  though  in  the  form  of  a  deed, 
is  testamentary  ;   that  it  is  dependent  upon  the  will, 
and  will  have  all  the  effects  that  a  testamentary  act 
so  executed  can  by  law  have.    Thirdly,  that  there  is 
no  difference  between  law  and  equity  in  determining 
upon  the  effect  of  a  testamentary  act,  and  this  instru- 
ment cannot  pass  the  freehold  contrary  to  the  pro- 
visions of  a  public  law  making  that  act  void."    The 
distinction  has  been  very  fully  stated  between  a  will 
duly  executed,  which  is  a  competent  disposition  by 
reference  to  a  prior  instrument,  and  a  will  which  is 
an  imperfect  disposition  by  reserving  a  part,  the 
reserved  part  to  be  afterwards  disposed  of  by  a  future 
instrument.     It  was  argued  that  the  determinations 
in  this  Court  had  established  a  more  favourable 
construction    as    to    informal    codicils,    and    that 
argument  referred  to  cases  in  which  the  Court  held 
that  legacies  given  by  an  informal  instrument  would 
attach  upon  real  estate  charged  by  a  will  properly 
executed ;  and  Hyde  v.  Hyde,  Masters  v.  Masters, 
Brudenell  v.   Boughton,   and   Lord  Inchiquin  y. 
O'Brien,  were  quoted.     Hyde  v.  Hyde  is  more 
remarkable  for  the  doctrine  and  language  it  contains 
than  for  the  decision,  because  it  was  unnecessary  for 
the  Court  distinctly  to  decide  the  question,  for  the 
assets  were  marshalled ;  and  therefore  the  question, 
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1843.  whether  the  legacies  in  the  second  will  should  be 
March  17th  charged  on  the  real  estate,  did  not  arise.  In  Masters 
TheC^nte*  v.  Masters,  1718,  Sir  Joseph  Jekyll  distinctly  says, 
De  zichy  that  legacies  being  charged  upon  land,  those  given 
and  by  an  unattested  codicil  are  included.  In  Brudcnell 
again*  v.  Botighton,  Lord  Hardwicke  adopts  that  opinion, 
'h^S^0'  and  reasons  upon  it,  though  it  is  true  it  was  not 
necessary  there  to  determine  it  But  in  Lord 
Inchiquin  v.  O'Brien  it  was  necessary ;  and  BrudeneJ 
v.  Boughton  was  adopted  as  the  ground  of  the  deci- 
sion, and  the  Chancellor  refers  to  his  opinion  in 
that  case.  These  cases  are  said,  and  some  inac- 
curacies in  the  Reports  have  led  to  that,  to  have 
gone  upon  this  proposition.  It  is  supposed  to  be 
Sir  Joseph  Jekyll 's  opinion,  in  Masters  v.  Masters* 
that  it  may  be  supported  as  a  power  reserved  to 
the  testator  to  increase  the  charge  by  a  future 
act.  That  cannot  be  the  ground  of  his  opinion ; 
there  is  a  manifest  incongruity  in  the  supposition 
of  a  power  reserved  by  a  man's  own  will  which 
cannot  begin  to  operate  till  all  power  in  him  ceases. 
Now,  according  to  the  decision  in  Masters  v. 
Masters,  Sir  Joseph  Jekyll  said,  that "  legacies  being 
charged  upon  land,  those  given  byan  unattested  codi- 
cil are  included  ;" — it  will  be  necessary  presently 
to  consider  to  what  extent  that  doctrine  goes. 
Then  he  comes  to  the  observation  of  Mr.  Justice 
Wilson,  that  the  law  is  for  the  protection  of  the 
public.  "The  observation  made  by  Mr.  Justice 
Wilson  is  unanswerable :  that  it  is  not  a  personal 
privilege ;  that  no  man  can  reserve  a  power  to  act 
against  the  forms  the  law  has  imposed.  Therefore, 
if  it  is  to  pass  by  a  testamentary  act,  that  must  have 
all  the  requisite  solemnities  the  law  has  directed/9 
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Therefore  he  agreed  with  him  entirely  as  to  the  law,       1843. 
that  in  order  to  give  effect  to  a  testamentary  paper    March  nth. 
informally  executed,  as  part  of  a  regularly  executed  xiulcoraii,, 
instrument,  there  must  be  a  clear  and  distinct  refe-     £B  Z,CHY 
rence  to  the  paper  as  being  then  in  existence.     He        «»<* 
agrees,  that  a  testator  cannot  reserve  to  himself  a    '  against 
power  to  act  against  the  law ;  and  he  refers  in  his    hWhT 
judgment  to  cases  (many  of  which  were  cited  in  the 
present  argument),  BrudeneU  v.  Boughton,  Lard 
Inchiquin  v.  O'Brien,  with  several  others  which  are 
in  affirmation  of  the  doctrine;  and,  therefore,  it  was 
important  to  consider  this  case  with  reference  to  the 
question  before  the  Court,  and  it  follows,  from  this 
construction  of  the  law,  that  if  a  testator  expressly 
refers  to  a  paper  already  written,  and  there  can  be 
no  doubt  or  difficulty  as  to  its  identity,  and  the  will 
which  refers  to  it  is  executed  in  the  presence  of 
three  witnesses,  the  paper  referred  to  forms  a  part 
of  the  will,  whether  that  paper  be  executed  or  not : 
I  am   ready  to  subscribe  to  the  doctrine  so  laid 
down ;  but  it  must  be  an  existing  paper.    According 
to  the  decision,  a  testator  cannot  reserve  to  himself 
a  power  of  disposing  of  real  estate  by  a  paper  not  in 
existence  at  the  time;  and  he  cannot  reserve  to 
himself  the  power  of  disposing  of  his  property  con- 
trary to  law.    The  effect  of  the  decision  in  Haberg* 
ham  v.  Vincent j  and  of  many  other  cases  cited  in  the 
Report,  confirms  this  doctrine,  (which  also  shows 
the  limitation  with  which  the  rule  was  adopted,)  that 
the  paper  must  be  an  existing  paper  at  the  time  the 
will  was  made.     There  are  several  other  cases  and 
authorities  cited  as  to  the  limitation  of  the  rule ; 
and  in  the  case  of  Smart  v.  Prujean  (  6  Vesey,  565), 
reference  was  made  to  the  case  of  Habergham  v. 
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I843*       Vincent,  as  deciding  that  under  a  charge  of  legacies 
March  i7th.   Up0n  land,  legacies  given  by  a  subsequent  unattested 
The  Counter  codicil  would  be  charged,  and  there  is  no  doubt  of 
Fxeraxib     this.   In  the  case  of  Smart  v.  Prujean,  Lord  Eldon 
J. w.flc*oMn  said,  "I  am    very  strongly   of  opinion,  thinking 
Thel&a^ds of  ^ese  two  legacies  would  be  good,  if  the  fund  was 
Hertford.    wen  given,  that  there  is  not  sufficient  legal  certainty, 
to  be  collected  from  the  instrument  signed  by  three 
witnesses,  that  the  testator  has  disposed  of  his  real 
"  estate ;" — that  is,  by  a  will  executed  according  to 
the  Statute  of  Frauds,  as  it  was  done  by  a  private 
letter  of  instructions.     The  testator   in  that  case 
executed  a  will,  duly  attested,  whereby  he  devised 
his  real  estates  upon  trust  for  such  purposes  as  he 
should  by  a  private  letter  or  paper  of  instructions 
which  he  intended  to  leave  with  Mrs.  Johnson,  the 
superior  of  an  English  convent  at  Gravelines,  direct 
or  appoint.     After  his  death,  in  his  bureau,  in  the 
room  in  which  he  had  resided,  belonging  to  and 
adjoining  the  Monastery  of  English  Nuns  at  Grave- 
lines,  of  which  Clementina  Johnson  was  superior, 
two  paper  writings  were  found  in  the  same  envelope 
with  the  will,  which  envelope  was  sealed  up  and 
indorsed  in  the  hand  of  the  testator,  "  The  will  of 
Anthony  Lowe/'    The  object  of  the  letters  is  not 
material ;  the  letter  addressed  to  the  abbess  or  supe- 
rior of  the  English  monastery  at  Gravelines,  enters 
into  details  as  to  the  mode  in  which  the  property 
shall  be  disposed  of.     It  was  contended,  that  these 
papers  did  not  form  part  of  bis  testamentary  dispo- 
sition, and  that  the  parties  to  whom  the  legacies 
were  bequeathed  had  no  right  to  recover  them. 
The   Lord   Chancellor  said,    "I   am   strongly   of 
opinion,  thinking  these  two  legacies  would  be  good 
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if  the  fund  was  well  given,  that  there  is  not  suffi- 
cient legal  certainty  to  be  collected  from  the  instru-  Much  nth. 
ment  signed  by  three  witnesses  that  the  testator  has  The  CoTnte* 
disposed  of  his  real  estate.  The  rule  goes  no  further  *mM 
than  this,  (I  except  charges  for  debts  and  legacies,) 
that  if  the  produce  of  real  estate  is  to  be  disposed 
of,  you  must  show  an  instrument  in  effect  executed 
by  the  testator  in  the  presence  of  three  witnesses, 
and  evidencing  from  its  own  contents  that  it  is  so  in 
a  sense,  even  if  no  attestation  is  annexed  to  it.  The  i 
rule  of  law  is,  that  an  instrument  properly  attested,  / 
in  order  to  incorporate  another  instrument  not 
attested,  rtmst  describe  it  so  as  to  be  a  manifestation 
of  what  the  paper  is  which  is  meant  to  be  incor- 
porated, in  such  a  way  that  the  Court  can  be  under 
no  mistake/9  That  is  in  reference  to  what  had  been 
decided  in  Habergham  v.  Vincenty  that  the  papers 
must  be  described  "  so  as  to  be  a  manifestation  of 
what  the  paper  is  which  is  meant  to  be  incorporated, 
in  such  a  way  that  the  Court  can  be  under  no  mis- 
take." And  he  proceeds  to  consider  the  circum- 
stances of  the  case  1  have  observed,  that  the  testator 
at  his  death  resided  in  the  convent,  or  near  the  con- 
vent, of  which  Mrs.  Johnson  was  the  superior,  and 
that  the  papers  were  found  sealed  up  in  an  envelope 
with  the  will.  The  learned  judge  then  proceeds  to 
express  himself  thus*:  "  Judging  as  a  private  indi- 
vidual, there  can  be  no  doubt  that  when  he  executed 
the  will  he  meant  that  instrument  and  those  two 
letters  should  have  their  effect ;  but  unless  the  rule 
of  law  allows  me,  1  cannot  establish  the  letters,  and 
I  am  not  satisfied  he  meant  them  to  have  their  effect 
unless  delivered  to  the  superior,  as  he  might  mean 
that  to  be  a  part  of  the  act  to  make  the  will  com- 
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18*3>  plete.  The  intention  of  leaving  them  with  her  can 
March  nth.  never,  under  the  circumstances  in  which  he  lived, 
The  countess  be  satisfied  by  the  circumstance  of  finding  them  in 
Fb'rea'to  the  convent.  He  was  living,  and  had  his  bureau 
J.  w?gbou»  'n  *^at  room  belonging  to  the  convent,  and  it  is 
Theft**  •  or  fopo^ble  upon  that  circumstance  to  say  that  ac- 
Hbktkbh.  cording  to  his  intention  he  had  left  them  with  her. 
From  his  residence  he  could  not  avoid  leaving  them 
there.  This  is  fortified  by  what  follows.  Mrs. 
Johnson  lived  some  time,  and  he  never  left  any 
paper  with  her,  or  delivered  any  to  her  successor. 
Certainly,  at  his  death,  the  abbess  had  no  notion 
they  were  left  with  her ;  for  she  desires  the  will  to 
be  brought  to  her,  and  gets  possession  of  it.  In 
favour  of  an  heir-at-law,  whom  I  must  see  disin- 
herited by  nothing  but  a  clear  manifestation  of 
intention,  it  would  not  be  too  strong  to  say  the  tes- 
tator did  not  mean  his  will  to  be  consummate  unless 
be  should  do  that  act  of  leaving  it  with  the  superior 
which  he  never  did.  But  there  is  another  ground  : 
not  whether  the  same  envelope  or  superscription  is 
evidence  that  the  testator  meant  these  should  be  the 
papers  referred  to ;  but  whether  I  must  of  necessity 
collect  from  the  contents  of  the  will  that  they  should 
be  considered  the  same.  The  same  cover  is  nothing 
with  reference  to  the  statute,  and  the  superscrip- 
tion has  not  three  witnesses.  The  true  question  is, 
if  these  papers  were  found  in  the  bureau  with  the 
will,  can  I  say  from  the  contents  of  the  will  these 
two  papers  are  the  papers  referred  to?  Suppose 
several  other  papers  were  found  with  them,  could  I 
say  this  will  would  have  enabled  me  to  select  these 
two  as  the  only  papers  referred  to  ?  The  rule  and 
my  opinion  are,  that  the  will  has  not,  by  its  con- 
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tents,  sufficiently  identified  these  papers  to  enable       1843. 
me  to  say  they  are  necessarily  incorporated ;  if  not,    March  nth, 
they  are  not  attested  by  three  witnesses,  and  it  is   The  Coonteu 
admitted  on  all  hands  that  this  sort  of  disposition,     tmHam 
unless  the  antecedent  paper  is  incorporated,  cannot  j  w.*Cit«wi 
be  brought  within  the  rule  as  to  debts  and  legacies       qg»««* 
charged  on  real  estate  by  an  unattested  paper.     I    Hmwpqbd. 
cannot,  therefore,  give  these  parties  their  legacies, 
though  I  regret  it."    To  be  sure,  a  stronger  case 
in  its  circumstances  could  not  well  be,  leading 
almost  to  a  presumption  that  these  papers,  found 
sealed  up  in  an  envelope  with  the  will,  should  be 
considered  as  part  of  the  will.   The  Lord  Chancellor 
regretted  that  he  could  not  give  the  parties  their 
legacies ;  as  a  private  individual,  he  had  no  doubt 
that  the  testator,  when  he  executed  his  will,  meant 
that  these  two  papers  should  have  effect ;  but  they 
were  not  necessarily  incorporated  with  or  made  part 
of  his  will,  and  being  unattested  they  consequently 
had  no  effect  as  a  disposition  of  real  property. 

I  have  cited  more  of  these  cases  than  might  be 
otherwise  requisite,  in  order  to  save  the  necessity  of 
adverting  to  them  afterwards;  and  I  think  they 
clearly  show  that,  as  Lord  Eldon  says,  to  bring 
an  unattested  paper  within  the  rule  as  to  legacies 
charged  on  real  estate  by  such  papers,  it  must  be 
clearly  identified  and  incorporated  in  the  will. 

Now  with  respect  to  the  extent  to  which  real  pro- 
perty may  be  charged  with  legacies  by  an  unattested 
paper,  nothing  can  be  more  clear  to  show  the  prin- 
ciple than  what  is  laid  down  by  Sir  William  Grant, 
in  Rose  v.  Cunynghame  (a).  In  that  case,  the  ques- 
tion was  whether  the  real  estate  should  be  charged 

(a)  12  VeB.  29. 
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1843.      with  all  the  legacies  bequeathed  by  an  instrument 

March  i7th.   to  be  executed  by  the  testator.    The  Master  of  the 

The  cJHTnteas  Rolls  said,  "  This  case  is  materially  different  from 

jjj^g    any  that  have  been  hitherto  decided  ;  for  the  charge 

\r  w'cEOKEa  *s  °^  a  very  P6™^1*  nature,  not  of  all  legacies  he 

against     8hall  afterwards  give,  but  of  all  such  legacies  as  he 

The  Marquis  of  ,         ,  i  i_ 

Hebtfobld.  shall  afterwards  charge  upon  the  estate,  or  make 
payable  out  of  it."  Now  if  the  real  estate  and  the 
personal  estate  had  been  charged  with  the  legacies, 
the  general  legacies,  to  be  given  by  him,  one  as  a 
primary  fund,  the  other  to  assist,  then  the  charge 
upon  the  real  estate  would  have  been  a  good  charge ; 
but  as  it  was  only  to  remain  liable  to  the  charge  of 
such  legacies  as  he  should  afterwards  charge  on  the 
estate  or  may  make  payable  oat  of  it,  the  Master  of 
the  Rolls  was  of  opinion  that  it  could  not  be  a  charge 
on  the  land,  and  he  expresses  himself  in  these 
words :  "  Suppose  he  had  given  a  general  legacy 
by  his  will,  that  would  not  be  charged  upon  this 
estate,  nor  a  general  legacy  by  a  codicil.  For  that 
purpose  the  legatee  must  show,  that  the  legacy  was 
made  chageable  upon,  or  payable  out •  of  the  real 
estate.  That  seems  in  effect  a  reservation,  by  a  will 
duly  executed,  of  a  power  to  charge  the  real  estate  by 
a  will  not  duly  attested.  When  a  man  by  a  wifl 
duly  executed  charges  all  legacies  generally,  ex- 
pressing his  resolution,  that  whenever  he  gives  them 
they  shall  be  a  charge,  it  is  determined,  that  when- 
ever given  they  shall  be  a  charge.  But  according 
to  this,  it  is  not  in  the  duly  attested  will  alone  that 
you  find  the  charge,  but  the  intention  to  make  it  a 
charge  may  be  in  the  unattested  instrument,  the 
codicil."  Therefore  he  reasons  in  this  way :  u  This 
is  only  an  attempt  to  reserve  by  a  will  duly  ex- 
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ecuted  a  power  to  charge  by  a  will  not  duly  executed,       1843. 
It  is  the  case  of  Habergham  v.  Vincent.     It  might    March  nth, 
as  well  have  been  contended  in  that  instance  that  The  Counts 
there  was  an  adoption  into  the  will  of  that  future     *££££ 
instrument;  but  the  opinion  of  the  Lord  Chancellor  j  wfl^Ml 
and  the  Judges  was,  that  it  was  not  competent  to  a      ^n,*igof 
man  to  give  himself  such  a  power,  viz.  a  power  to     Hertford. 
dispose  of  land  by  an  unattested  instrument.     That 
is  the  reservation  this  testator  attempts  to  make ; 
for  unless  he  thinks  fit,  when  he  makes  his  codicil, 
to  declare  his  intention  that  his  land  shall  be  charged 
with  the  legacy  or  annuity,  it  shall  not  be  charged/9 
So  that  the  distinction  between  these  cases  is  this : 
that  where  landed  property  is  charged  by  a  will 
duly  executed  for  the  general  payment  of  debts  and 
legacies,  then  the  moment  it  is  shown  that  there  is 
a  debt  or  legacy,  in  whatever  instrument  the  legacy 
may  be  given,  the  charge  attaches  upon  the  land. 
But  why  ?  not  by  virtue  of  the  unattested  instru- 
ment, but  by  virtue  of  the  duly  attested  instrument 
by  which  the  land  had  been  charged.     That  is  the 
true  principle  on  which  the  cases  have  all  along 
proceeded, — that    you    may    incorporate    an    un- 
executed paper  into  a  will  that  is  duly  executed  by  a 
sufficiently  clear  and  distinct  reference  to  it  with  re- 
spect to  which  there  can  be  no  mistake ;  and  that  when 
you  have  once  charged  legacies  on  land  by  a  will 
duly  executed,  that  being  a  general  charge  created 
by  the  will  itself,  you  render  the  land  subject  to  the 
payment  of  legacies,  given  by  whatever  form  of 
.  instrument  they  may  be  given  ;  the  legacy  is  given 
by  the  instrument  which  gives  that  legacy,  but  the 
charge  on  the  estate  is  made  by  the  executed  will. 
.  Now  the  same  doctrine  is  adopted  and  the  same 
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1843.       argument  is  employed,  as  to  the  reservation  of  a 
March  nth.    power,  in  the  case  of  Hooper  v.  Goodwin  (a),  and 
The  Count**  in  several  other  cases,  in  which  the  Master  of  the 
FbmIk"     R°Us  decided  that  the  line  has  always  been  drawn 
jiwfctouK  between  legacies   charged  upon  the  land,   as  an 
<w*»«.      auxiliary  fund,  and  a  portion  of  the  land  itself,  or 
Hertford,    the  produce  of  the  land  when  directed  to  be  sold. 
He  says,  "  The  principle  of  these  cases  may  be  dis- 
putable ;"  that  is,  where  legacies  are  in  themselves 
liable  to  the  same  considerations  as  debts.     It  was 
*      uncertain  what  a  man  might  owe  at  his  death  ;  but 
having  charged  his  estates  with  his  debts,  it  was 
thought  that,  that  being  a  fund  so  fluctuating  in 
itself,  it  was  necessary  to  pay  debts  contracted  after, 
notwithstanding  the  Statute  of  Frauds.     So  consi- 
dering that  it  was  uncertain  what  legacies  might  be 
given  at  the  time  of  his  death,  they  were  considered 
on  the  same  principle  as  debts  contracted  after  the 
date  of  the  will,  and  were  considered  to  be  charged 
by  the  will,  that  charge  on  the  land  having  been 
created  by  a  duly  executed  instrument,  and  he  says : 
"  The  principle  may  perhaps  be  disputable ;  but  the 
judges  by  whom  they  were  decided,  did  expressly 
declare,  that  with  regard  to  a  charge  upon  land 
only,  and  by  consequence  to  the  produce  of  it,  a 
devise  cannot  be  made,  or  altered  but  by  a  will  exe- 
cuted according  to  the  statute." 

All  these  cases  go  on  the  principle  that,  in  order 
to  effect  a  charge  on  land  by  an  unexecuted  instru- 
ment, the  charge  must  be  made  by  a  legally  exe- 
cuted will ;  and  consequently,  as  the  same  principle 
is  to  be  applied  now  to  a  will  of  personalty,  as  for* 

(o)  18  Ves.  156. 
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merly  to  a  will  of  real  property,  the  charge  must  be       1843. 
by  a  paper  executed  according  to  law,  aad  no  pro-    jvurehmh. 
spective  power  can  be  given  to  a  testator  to  dispose  Th«cw«g 
of  his  personal  property  by  any  other  will  or  codicil     ^J^S 
than  one  executed  according  to  the  provisions  of  the  j  w#*cLffllrt 
statute  now  in  force.  again*  ^ 

Such  being  the  effect  of  the  cases  with  respect  to  Hertford. 
the  manner  in  which  property  can  be  disposed  of, 
as  the  law  at  present  stands,  and  being  of  opinion 
that  the  reservation  of  such  power  is  not  legal,  that 
no  man  can  legally  claim  it,  the  next  question  to  be 
considered  is,  as  to  the  confirmation  of  these  papers 
by  the  codicil  of  November,  1839,  which  applies  to 
two  of  these  Codicils,  but  not  as  to  the  third,  for  that 
is  not  confirmed  by  that  codicil. 

Now  the  question  upon  this  part  of  the  case  de- 
pends very  much  upon  the  effect  which  is  to  be 
attributed  to  the  codicil  of  the  26th  April,  1839.  [The 
Court  read  it  ante,  p.  470.  Paper  (C).]  The  question 
is  whether  this  ratification  and  confirmation  of  the 
"  said  will  and  codicils"  is  sufficient  to  give  effect 
to  the  two  other  codicils,  they  not  being  entitled  to 
probate  as  they  stand  by  themselves,  without  a  con- 
firmation of  them  ? 

This  is  undoubtedly  a  very  important  point  in 
respect  to  questions  which  are  continually  arising  in 
this  Court,  and  with  respect  to  which  at  present 
there  has  been  no  decision  given  in  Courts  of  Com- 
mon Law  upon  the  construction  of  the  statute.  I 
may  here  at  once  dispose  of  a  part  of  the  argument 
as  to  the  application  of  the  statute  to  codicils  to  a 
will  of  a  date  antecedent  to  the  time  the  statute  was 
to  come  into  operation  ;  for  it  is  declared  in  one  of 
the  sections,  that  the  act  should  not  apply  to  wills 
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1843.  executed  before  1st  January,  1838.  It  was  argued, 
March  nth.  that  the  will  in  this  case  having  been  executed  pre- 
TheC^Tnt<»  viously  to  the  1st  January,  1838,  the  codicils  also 
fsLbarm  must  ^e  supposed  to  have  the  same  date  themselves 
.  wa(fROEmE  as  the  date  of  the  will ;  that  therefore,  it  was  not 
«««""*  necessary  that  they  should  be  executed  according  to 
Hertford,  the  provisions  of  the  statute.  But  I  am  clearly  of 
opinion  that  that  is  not  the  true  construction  of  the 
statute.  The  construction  which  the  Court  has 
put  upon  that  section  of  the  act  of  Parliament  is 
this,  that  wills  executed  between  the  date  of  the 
passing  of  the  act  and  the  day  on  which  it  came 
into  operation,  would  not  require  to  be  attested  in 
the  presence  of  two  witnesses ;  that  they  would  be 
valid,  notwithstanding  they  should  merely  be  signed 
by  the  deceased,  as  far  as  personal  property  is  con- 
cerned ;  but  that,  if  any  alteration  was  made  in 
these  wills  after  that  date,  then  that  alteration  must 
be  authenticated  in  the  manner  required  by  the  act : 
for  instance,  an  obliteration  made  after  1st  January, 
1838,  could  only  be  effectual  where  it  was  authen- 
ticated by  the  subscription  of  the  testator  and  of  two 
witnesses,  in  the  manner  directed  by  the  act ;  al- 
terations must,  in  like  manner,  be  attested  by  two 
witnesses,  and  that  decision  has  been  upheld  by  the 
Judicial  Committee  of  the  Privy  Council  in  the  case 
of  Brooke  v.  Kent.  There  a  will  had  been  executed 
by  the  deceased  with  a  certain  amount  of  charge  on 
real  property,  and  there  had  been  an  alteration  or 
obliteration,  and  the  obliteration  was  so  complete 
that  it  could  not  be  made  out,  and  the  question 
before  this  Court  was,  whether  it  could  receive  evi- 
dence dehors  the  will,  in  order  to  show  what  the 
obliterated  words  had  been,  and  this  Court  was  of 
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opinion  that  it  could  not  receive  such  evidence,  not-      *843* 
withstanding  there  was  upon  the  outside  sheet  of  Marcl1 17th* 
the  will  a  writing  in  the  testator's  own  hand,  deciar-  The  Couatew 
ing  what  the  words  obliterated  were.     It  will  be     Ferraris 
recollected  that  the  act  of  Parliament  declares  that  J#  w.flCnc«RE 
no  obliteration  or  alteration  in  a  will  shall  have  any  ThelJ2JJJI|jIO| 
effect  unless  executed  as  a  will.     The  Judicial  Com-    Herttor©. 
mittee  were  of  a  different  opinion  ;  they  held  that 
evidence  might  be  received ;    but  they  also  held 
that  the   act   of  Parliament  did   apply  to  altera- 
tions made  subsequently  to  1838,  in  a  will  executed 
prior  to  that  date.     If  it  applies  to  an  alteration 
made  in  such  a  will,  a  fortiori,  it  applies  to  additions 
made  to  that  will  by  a  codicil  or  paper,  subsequently 
to  1838.     I  am  clearly  of  opinion  that  the  act  of 
Parliament  does  apply,  and  that  no  codicil  executed 
after  the  1st  of  January,  1838,  can  be  valid,  unless 
it  is  executed  according  to  the  provisions  of  the 
statute. 

But  the  question  is,  whether  this  codicil  which  is 
so  executed,  can  give  effect  to  these  informal  instru- 
ments. Now  this  part  of  the  case  in  some  measure 
depends  on  the  principle  in  Habergham  v.  Vincent, 
and  other  cases  cited  in  argument,  Smart  v.  Pru- 
jean,  ancl  JDUlon  v.  Harris  (a),  which  last  case  is 
much  of  the  same  description,  where  papers  failed 
for  want  of  a  sufficient  identification.  I  say  that 
much  depends  upon  the  principle  which  was  laid 
down  and  acted  upon  in  those  cases.  These  are 
imperfect  instruments ;  they  are  invalid  as  codicils, 
consequently  they  are  not  codicils,  and. they  can 
per  se  have  no  effect  or  operation.  If  they  are  to 
have  effect  and  operation,  it  must  be  by  a  codicil 

(a)  4  Bligh.  N.  S.  321. 
VOL.  III.  L  L 
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1848.  which  ratifies  and  confirms  all  former  wills  and  codi- 
March  i7th.  cils.  Then  comes  a  very  important  question,  whether 
The  Countess  these  unexecuted  papers  are  to  be  considered  as  codi- 
Fbrkm^  cils  or  not,  and  as  confirmed  and  ratified  by  this  instru- 
j.  w.actowB  men  t,  and  are  to  have  effect  in  consequence  of  it.  Here 
The  Ma"*  uisof  *s  ^e  S1^  difficulty,  and  the  great  point  of  the  case. 
Hebtford.  There  is  no  doubt  whatever,  and  it  is  not  necessary  to 
refer  to  authorities  for  that  purpose,  that  all  codicils 
are  parts  of  a  will,  and  that  a  codicil  referring  to  a 
will  and  professing  to  republish  a  will,  will  also  be 
a  republication  of  the  codicils  attached  to  that  will, 
and  numerous  cases  have  been  cited,  and  strong 
cases,  to  show  the  manner  in  which  that  doctrine 
has  been  applied ;  and  I  entirely  assent  to  the  doc- 
trine, that  if  a  will  is  republished,  the  codicils  to 
that  will  are  also  republished.  It  has  been  held  in 
a  variety  of  cases,  with  respect  to  the  construction 
of  wills  and  their  operation  upon  real  property,  that 
an  unexecuted  codicil  may,  by  a  properly  attested 
instrument  be  rendered  valid  and  effectual  by  repub- 
lication. The  case  of  Utterton  v.  Robins  (a),  which 
was  referred  to  in  argument,  is  a  strong  case  to  show 
that  a  codicil  referring  to  an  unexecuted  paper,  or 
without  even  referring  to  it,  provided  it  is  written 
on  the  same  sheet  of  paper,  would  give  effect  to  that 
codicil,  though  of  itself  it  was  not  executed,  so  as  to 
pass  real  estate.  But  the  great  question  here  is,  as 
to  the  description  given  of  the  instruments,  whether 
they  are  meant  and  intended  to  be  revived  by  the 
deceased  Marquis  and  made  effectual,  and  whether, 
if  he  so  meant  and  intended  to  revive  them,  it  was 
possible  he  should  give  them  that  effect. 

(a)  1  Ad.  &  Ellis,  423. 
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Now  from  the  cases  referred  to  in  argument,  as      184S* 
bearing  upon  the  subject,  it  is  clear  that  where   March  17th- 
codicils  have  been  written  on  the  same  sheet  of  ThcCountets 
paper  with  the  will,  the  execution  of  these  codicils     Ferraris 
is  held  to  have  been  a  sufficient  republication  of  j.  w?  crokbr 
them,  there  being  an   internal  annexation,  with  The  Maquis  of 
respect  to  which  there  was  no  doubt  whatever.    He*tto»* 
The  case  of  De  Bathe  v.  Lord  Fingal  (a),  was  the 
case  of  an  appointment  of  a  guardian  to  children  by 
a  will  having  only  one  witness,  whereas  by  the  sta- 
tute 12  Car.  2,  c.  54,  in  order  to  render  valid  a  tes- 
tamentary appointment  of  guardians,  two  witnesses 
are  required ;  it  was  held,  however,  that  though  the 
will  was  imperfectly  attested,  it  was  rendered  per- 
fect by  a  codicil  duly  attested,  by  its  being  declared 
to  be  a  codicil  to  a  will  "  hereunto  annexed,"  on 
the  same  sheet  of  paper,  the  Master  of  the  Rolls 
holding  that  it  amounted  to  a  re-execution  and  re- 
publication.    Therefore,  there  was  a  reference  to 
an  instrument  being  on  the  same  sheet  of  paper  to 
which  it  referred ;  again,  in  another  case  cited  in 
argument,  Doedem.  Williams  v.  Evans  (b)  the  will, 
purporting  to  dispose  of  freehold  property,  was  neither 
signed  nor  attested,  but  reference  was  made  in  a 
codicil  to  the  "foregoing  will ."  " I  make  a  codicil 
to  the  foregoing  will."    It  was  held  that  the  attes- 
tation extended  to  all ;  and  Mr.  Baron  Bayley  said, 
that  if  the  codicil  had  not  referred  to  the  will,  he 
should  have  thought  that  it  did  not  set  set  up  the 
instrument.   But  in  the  case  of  Gordon  v.  Eeay  (c), 
the  Vice-Chancellor  was  of  opinion  that  a  second 

(a)  16  Ves.  167.  (ft)  1  Gromp.  &  Meet,  42. 

(c)  6  Sim.  274. 

ll2 
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1843.  codicil,  duly  attested,  which  recited  a  will  which 
March  nth.  was  also  duly  attested  by  date  which  expressly  con- 
The  countess  firmed  all  provisions  and  bequests  in  favour  of  a 
FBUHARtt  particular  individual  amounted  to  a  republication  of 
j.  w.*cLwm  the  first  codicil  unattested  charging  freehold  lands. 
TheaM»^u»of  Therefore  there  can  be  no  doubt,  that  if  this  paper 
HftRTFonD.  had  been  written  on  the  same  sheet,  and  had 
referred  to  these  codicils,  or  any  of  them,  that 
would  have  been  a  good  republication,  and  have 
given  effect  to  them;  that  the  attestation  might 
with  propriety  have  been  applied  to  them.  It  was 
held  by  this  Court,  upon  motion,  in  the  case  of 
The  Goods  of  Smith  (a),  where  the  attested  codicil 
was  upon  the  same  sheet  of  paper  with  a  previous 
unattested  codicil,  that  it  was  sufficient  to  give 
effect  to  that  codicil.*  But  here  the  great  difficulty 
arises  from  the  description  given  by  this  paper.  Is 
it  clearly  manifested  upon  the  face  of  this  paper 
that  it  was  the  intention  of  the  testator  to  give  effect 
to  these  unexecuted  codicils  by  the  general  descrip- 
tion "codicils?"  If  not,  does  not  the  case  fall 
within  the  rule  laid  down  by  Lord  Eldon  in  Smart 
v.  Prujean,  that  he  cannot  conjecture,  that  it  must 
be  so  plain  and  manifest  that  there  can  be  no  mis- 
take ?  The  Court  is  not  at  liberty  to  indulge  in 
conjecture.  He  says,  "  Judging  as  a  private  indi- 
vidual, there  can  be  no  doubt,  that  when  he  executed 
the  will,  he  meant  that  that  instrument  and  those 
two  letters  should  have  effect ;  but,  unless  the  rule  of 
law  allows  me,  I  cannot  establish  the  '  letters.9 " 
He  was  of  opinion  that  the  rule  of  law  did  not  war- 
rant him,  and  he  decided  that  there  was  a  failure  of 

(«)  2  Curt  796. 
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proof  of  identity.    So  in  Dillon  v.  Harris,  and      1843. 
other  cases  referred  to  in  the  argument.  m*"*  17th- 

Now  how  stands  the  case?  I  may  feel  strongly  ThaCumtMs 
that  it  was  the  intention  of  Lord  Hertford  that  the  fbbraus 
papers  should  have  effect,  notwithstanding  they  J#  w*cL>ker 
were  not  executed  according  to  law ;  but  I  have  1^l^a''MJi80f 
great  doubts  and  great  difficulty  in  coming  to  the  Hertford. 
conclusion  that  he  does  by  the  description  of  "co- 
dicils" legally  express  that  intention,  so  as  to  leave 
no  doubt  upon  the  mind  of  the  Court.  The  diffi- 
culty arises  upon  these  points :  there  are  two  sets  of 
instruments  to  which  the  description  may  apply. 
It  is  contended  that  it  may  apply  to  the  unattested 
instruments,  because  the  testator  describes  them  as 
codicils.  It  is  clear  that  the  description  may  apply 
to  another  class  of  papers,  namely,  those  duly  exe- 
cuted ;  because  they  are  codicils,  they  are  codicils 
to  the  will :  and,  although  it  was  strongly  urged 
that  there  was  no  necessity  for  the  ratification  and 
confirmation  of  an  instrument  duly  executed  accord- 
ing to  the  law,  as  it  stood,  and  therefore  the  Court 
must  attribute  this  ratification  and  confirmation  to 
the  codicils,  which,  without  such  ratification  and 
confirmation,  would  have  no  effect;  yet  I  think  the 
force  of  that  argument  is  met  by  the  observation, 
that  there  were  other  codicils ;  that  this  codicil  con- 
firmed and  ratified  what  he  had  before  done,  before 
it  became  necessary  to  confirm  and  ratify  them — 
when  these  codicils  which  were  executed  according 
to  the  law  as  it  then  stood,  were  entitled  to  have 
effect.  What  is  done  in  this  class  of  cases  ?  Lord 
Eldon,  in  Smart  v.  Prujean,  said,  "  Suppose,  there 
were  other  papers,  could  I  select  some  as  the  papers 
referred  to?     I  may  conjecture,  but  the  fact  must 
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1843,      be  so  manifest  that  there  can  be  no  doubt  or  diffi- 
March  nth.  culty."    So  here ;  must  not  I  have  it  clear  upon  the 
The  Countess  face  of  the  papers  themselves  ?    The  Marquis  was 
Funics*    not  in  possession  of  one  of  the  papers ;  he  delivered 
j.  wfcloKKR  it  to  the  Countess  de  Zichy  Ferraris.     But  can  I 
TbeMaro4iof8ay  uPon  ^^  f?eneral  description,  which,  it  has 
Hbbtfohd.    been  argued,  removes  all  necessity  for  a  more  parti- 
cular description ;  that  the  testator  meant  to  include 
in  the  description  of  codicils  those  not  entitled  to 
that  description  ?    They  were  not  codicils  in  the  eye 
of  the  law. 

A  good  deal  has  been  said  in  reference  to  the 
construction  to  be  given  to  technical  words,  and 
the  use  which  is  supposed  to  have  been  made  of 
them  by  the  testator,  and  many  cases  were  adverted 
to,  into  which  it  is  not  necessary  for  the  Court  to 
enter  particularly,  to  show  that  prhnd  facie  the  con- 
struction to  be  given  to  technical  words  must  be, 
that  which  they  bear  in  their  technical  sense ;  but 
that,  where  it  appeared  from  the  context  that  it 
was  not  the  intention  of  the  testator  to  use  them  in 
that  sense,  then  the  more  popular  sense  might 
be  given  to  them.  And  amongst  other  cases, 
was  cited  that  of  Wilkinson  v.  Adam  (a).  That  case 
was  cited  for  another  purpose  in  the  argument, 
—for  the  purpose  of  showing  the  necessity  of  a 
distinct  reference  to  a  paper  intended  to  be  incor- 
porated with  an  attested  instrument.  But  upon  a 
part  of  the  case,  a  question  arose  with  respect  to  the 
description  of  "  children,"  in  the  will  of  the  testa- 
tor ;  Lord  Eldon  expressed  himself  in  these  words, 
(p.  462) ;    "  The  rule  cannot  be  stated  too  broadly, 

(a)  1  Yes.  &  B.  422.  445.  462. 
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that  the  description,  « child/  €  son,'  *  issue/  every      1843. 
word  of  that  species,  must  be  taken  primd  facie  to    March  nth. 
mean  *  legitimate  child,  son,  or  issue ;'  but  the  true  The  c^Tntess 
question  here  is,  whether  it  appears,  by  what  we  call     fbbrarib 
sufficient  description,  or  necessary  implication,  that  j  w#aj£OKKR 
the  testator  did  mean  these  illegitimate  children."  xhelEwAor 
And  in  that  case  it  was  the  opinion  of  Lord  Eldon,    Hbmtohd. 
that  the  term  "children"  meant  the  illegitimate 
children  of  the  testator.     Now  the  question  had 
been  before  him  previously,  and  he  requested  the 
assistance  of  three  of  the  Common  Law  Judges,  who 
gave  their  opinion  in  writing,  upon  the  interpretation 
and  construction  of  the  will  upon  the  word  "  chil- 
dren/' which  is  used  there ;  as  to  who  were  intended 
by  that  term ;  and  the  Common  Law  Judges  seem 
to  have  been  of  opinion,  coinciding  with  his  Lord- 
ship in  the  general  interpretation,  that  illegitimate 
children  were  intended ;  yet  they  seem  to  intimate 
an  opinion  that  legitimate  and  illegitimate  children 
might  be  included  under  the  same  description  of 
"  children/9  and  take  shares  together.    Lord  Eldon 
thus  expresses  himself:  "  It  was  further  agued  with 
great  force,  that  if  the  testator  had  lived  until  the 
death  of  his  wife,  as  he  did,  and  had  afterwards 
married  Ann  Lewis,  and  had  legitimate  children  by 
her,  those  children  must  have  taken ;  and  legitimate 
and  illegitimate  children  cannot  both  take  under 
the  same  description ;  and  it  would  be  very  difficult 
to  persuade  me  that  they  can."  Lord  Eldon,  there- 
fore, expresses  strongly  his  opinion,  that  it  would 
be  very  difficult  to  persuade  him  that  legitimate  and 
illegitimate  children  could  take  under  the  same 
description  of  "children."     He  expresses  his  dif- 
ference of  opinion  from  the  Common  Law  Judges,  by 
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1843.       whom  he  was  assisted ;  hethoughtthat  legitimate  and 

March  nth.    illegitimate  cannot  take  under  the  same  description 

The~c^Dte»  of  children.  Now  that  case  did  not  make  it  necessary 

^brrabu     f°r  Lord  Eldon  to  determine  that  question;  but 

j.  w.actonE  there  *8  another  case,  that  of  Bagley  v.  Mollard  (a), 

against      jn  which   Sir  John  Leach,  Master  of  the  Rolls, 

TbeMarquwof  ' 

Hebtwrd.  expresses  himself  to  this  effect :  "  In  the  case  of 
Wilkinson  v.  Adam,  the  Common  Law  Judges  who 
assisted  Lord  Eldon,  seem  to  have  entertained  an 
opinion  that  illegitimate  children  who  were  de- 
scribed in  the  will  might  take  jointly  with  legitimate 
children  under  the  general  description  of  '  chil- 
dren;' but  Lord  Eldon  was  plainly  not  of  that 
opinion  ;  and  I  entirely  concur  with  him  in  think- 
ing, that  whenever  the  general  description  of  chil- 
dren will  apply  to  legitimate  children,  it  cannot  also 
be  extended  to  illegitimate  children.  In  Wilkinson 
v.  Adam,  the  illegitimate  children  were  described 
to  be  illegitimate  in  the  will,  which  is  not  the  case 
with  respect  to  Elizabeth  Mollard.  But  I  am  of 
opinion  that  this  circumstance  makes  no  difference 
in  the  case.'9  So  that  he  is  of  the  same  opinion  as 
Lord  Eldon,  and  we  have  the  decision  of  Sir  John 
Leach,  that  legitimate  children  are  the  persons 
intended  primd  facie,  and  that  illegitimate  and  legi- 
timate children  cannot  by  possibility  share  under 
the  general  description. 

Now  what  is  the  case  here  ?  Is  that  paper  entitled 
to  be  described  as  a  codicil,  which  is  not  a  codicil, 
and  can  only  be  made  a  codicil  in  law  by  the  con- 
firmation and  ratification  of  this  instrument?  Can 
I  say  upon  the  face  of  this  instrument,  seeing  vhat 

(a)  1  R.  &  M.  581. 
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the  testator  has  done  at  earlier  periods,  confirming       1843, 
wills  and  codicils  which  did  not  at  that  time  require    March  nth. 
ratification  and  confirmation,  that,  by  using  the  The(We» 
word  "  codicils,"  he  meant  to  include  those  which     rumum? 
were  not  codicils?    Can  the  law  permit  me  to  put  j  wa££OKBB 
that  interpretation  upon  it,  that,  within  the  same       again* 
term  "  codicils"  he  included  that  which  is,  legally     Hertford. 
and  properly  speaking,  a  codicil  with  one  which  is 
not  entitled  to  that  description  ?    Can  I  understand 
the  same  term  to  give  effect  to  a  legal  instrument 
and  to  one  not  legal,  and  which  can  only  be  a  legal 
instrument  by  the  confirmation  ?     I  feel  great  diffi- 
culty in  the  situation  in  which  the  Court  is  placed, 
in  having  to  decide  upon  a  question  of  such  great 
importance.    Here  is  a  large  sum  of  money  disposed 
of  by  these  codicils,  3000  shares  in  one  bank,  and 
100,000  dollars  in  another  concern  ;  still  the  Court, 
although  it  be  probable  that  the  intentions  of  the 
testator  may  be  defeated,  must  decide  the  question 
according  to  the  view  it  entertains  of  the  law ;  and 
my  opinion  is,  that,  unless  these  papers  are  so  dis- 
tinctly referred  to  as  to  leave  the  Court  in  no  doubt 
as  to  what  the  intention  of  the  testator  was,  upon 
the    authority    of    Smart  v.  Prvjean    and   other 
cases,  I  cannot  say  that  these  papers  are  entitled  to 
probate.     I  am  of  opinion  that  the  Court  cannot 
put  that  construction  upon  the  word  "codicils,"  so 
as  to  include  those  papers  which  were  not  executed 
according  to  the  provisions  of  the  law ;  and  I  am 
therefore  under  the  necessity,  however  reluctantly, 
of  coming  to  the  conclusion  that  I  must  pronounce 
as  far  as  the  present  case  is  concerned,  that  these 
three  papers  which  have  been  propounded  on  behalf 
of  the  Countess  de  Zichy  Ferraris  and  Mr.  Croker 
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1843,      are  not  entitled  to  the  probate  of  the  Court ;  they 
March  i7th.    are  not  executed  according  to  the  provisions  of  the 
TbeCounten  act  of  parliament;  and  the  subsequent  ratification 
Ferraris     by  a  regularly  executed  instrument  is  not  sufficient 
j.  w.'cbokbr  to  &*ve  them  effect  and  operation.     With  respect  to 
The1K£!2feof  the  paper  of  May,  1840,  there  is  no  ratification  of 
Hertford,    that ;  the  codicil  ratifying  and  confirming  the  will 
and  codicils  is  dated  in  April,  1839,  and  conse- 
quently it  could  have  no  prospective  operation  upon 
codicils  executed  afterwards ;  and  the  course  I  must 
take,  is  to  reject  these  two  allegations. 

I  reject  the  allegations  and  decree  the  expenses 
to  be  paid  out  of  the  estate.  I  should  be  much 
better  pleased,  and  it  would  be  more  satisfactory  to 
ray  mind,  that  the  case  should  he  decided  by  appeal : 
I  should  then  have  some  sure  ground  on  which  L/ 
can  proceed  in  other  cases,    #    -.  '  ,       y  oxj^  I  ?  —  //£  It 


1843. 

February 22od.                                DRUMMOND  against  PARISH. 
May  19th.  f_ 

CoMtructionof  Major-General  Drummond  died  at  Woolwich, 
of  the  i  vict  on  the  1st  of  January,  1843.  At  the  time  of  his 
emu,"  That  decease  he  was  an  officer,  holding  a  commission  in 
blLgl^ttuU  Her  Majesty's  army,  filling  the  office  of  Director- 
^i<dbMri,i0V  General  of  the  royal  artillery,  and  was  on  full-pay. 
his  personal  A  testamentary  paper  was  found  locked  up  in  a 
might  have  private  repository  of  the  deceased ;  it  was  dated  the 
m^ofAe6  26th  of  June,  1842,  it  was  signed  by  the  deceased, 
and  had  a  seal  opposite  to  the  signature ;  it  was  not 
attested  by  witnesses. 

This  paper  was  propounded  as  the  last  will  and 
testament  of  the  deceased ;  the  allegation  propound- 
ing the  paper  pleaded, 


act.' 


PREROGATIVE  COURT  OF  CANTERBURY.  *>23 

4th  Article.— That  the  1 1th  section  of  the  1  Vict.  1843. 
c.  26,  provides,  "  That  any  soldier,  being  in  actual  February  22nd. 
military  service,  or  any  mariner  or  seaman  being  at  dru^d 
sea,  may  dispose  of  his  personal  estate  as  he  might  pfR'i»H. 
have  done  before  the  making  of  this  act." — 5th 
Article.  That  the  deceased  party,  at  the  date  of  his 
will,  and  at  the  time  of  his  death,  was  a  major- 
general  in  Her  Majesty's  army,  on  full-pay,  and 
held  the  appointment  of  Director-General  of  the 
royal  artillery,  and  received  the  full-pay  and  allow- 
ances of  such  appointment.  That  the  duties  of  his 
office  extended  to  the  troops  of  the  royal  artillery, 
abroad,  as  well  as  in  England ;  that  he  was  liable 
to  be  tried  by  court-martial,  and  was  subject  in 
all  respects  to  military  law ;  that  he  was,  accordingly, 
liable  to  be  sent  abroad  upon  foreign  service,  when- 
ever it  might  be  required ;  and  was  as  completely, 
to  all  intents  and  purposes,  in  the  actual  service  of 
Her  Majesty,  as  if  he  had  been  in  the  command  of, 
or  serving  with  a  British  regiment  on  foreign 
service. 

The  admission  of  this  allegation  was  opposed  on 
behalf  of  the  next  of  kin  of  the  deceased,  by 

The  Queer! $  Advocate, 

This  will  does  not  come  within  the  exceptive 
section  of  the  Wills  Act.  The  exception  only  ap- 
plies to  a  soldier  in  actual  warfare,  or  so  circum- 
stanced that  he  cannot  comply  with  the  requisite 
solemnities,  prescribed  by  the  9th  section ;  as  for 
instance,  on  a  station,  where  he  cannot  obtain  legal 
advice  and  assistance.  The  Legislature  did  not 
intend  to  favour  the  soldier  more  than  the  seaman, 
and  the  words  "  actual  military"  were  used  in  the 
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against 
Parish. 


18*3*  same  limited  sense,  with  respect  to  a  soldier,  as  the 
Feb™*? 22nd.  WOrds  "  at  sea,"  in  the  case  of  a  seaman.  A  seaman 
Drummond  on  board  a  guard-ship,  moored  in  harbour,  is  not 
"  at  sea"  within  the  meaning  of  the  act,  Lord  Hugh 
Seymour's  case  (a),  yet  he  may  fairly  be  said  to  be 
as  much  at  sea,  as  General  Drummond,  living  at 
Woolwich,  can  be  said  to  be  "  in  actual  military 
service."  If  it  was  intended  to  confer  this  privilege 
on  all  soldiers,  without  reference  to  circumstances, 
the  Legislature  would  have  said  "  any  soldier  in  Her 
Majesty's  service."  If  any  limit/ is  to  imposed  on  the 
exception,  its  extent  must  be  sought  for  in  the  civil 
law,  from  whence  the  exception  was  borrowed. 
The  Digest,  lib.  29,  tit.  1 ;  The  Code,  lib.  6,  tit.  21; 
The  Institutes,  lib.  2,  tit.  1 1 ;  Domat.  Civil  Law, 
vol.  2,  lib.  3,  s.  15;  Justinian  (Dr.  Harris's  edi- 
tion); Godolphin,  cap.  5.  p.  16. 

Ticiss,  (same  side)  cited,  Swinburne,  part  I ,  c.  14 ; 
Huberts  Pnel.  Jur.  Civ.  lib.  2,  tit.  \\;  J.  Voet, 
lib.  29,  tit  1 ;  P.  Voet,  lib.  2,  tit.  11 ;  Mysinger, 
lib.  2,  tit.  1 1 ;  Durandus,  lib.  2,  part  2 ;  Hostiensis, 
lib.  3,  tit.  26;  Gail,  lib.  2,  Obs.  113;  DoneUus, 
tit.  21 ;  Viglius,  tit.  10 ;  Puffendorf,  Obs.  187,  s.  3 ; 
Burge  on  Colonial  Law,  vol.  4,  p.  394;  Code 
Civil,  lib.  3,  tit.  2,  s.  2 ;  Pothier  on  Treaties,  vol.  5, 
tit.  16 ;  Code  Civil  of  Sardinia,  lib.  3,  tit.  2 ;  Code 
of  The  Two  Sicilies,  c.  5,  s.  11.  By  the  law  of 
Spain,  the  testaments  of  soldiers  who  are  in  actual 
service,  "enguerra  actuel"  do  not  require  thte  solem- 
nity which  is  enjoined  for  other  testaments.  In  1512, 
Maximilian  I.,  in  the  Ordvnatio  Notoriatus,  issued 
at  the  diet  of  Cologne,  ordained,  that  the  word 
"  expeditio"  should  be  confined  to  "  milites  in  acie  sen 

(a)  2  Curt  339. 
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conflictu  constituti."    The  Corpus  Juris  Frederict,       1843« 
part  2,  lib.  7,  tit.  2,  thus  states  the  law  of  Prussia, —  February  22nd. 
"  The  privilege  of  military  testaments  shall  be  limited     Drummowd 
to  the  soldiers  in  the  field  of  battle,  in  a  besieged      pfn"sH. 
town,  on  a  march,  in  a  frontier  garrison,  and  when 
wounded  or  sick."     In  Mecklenburgh  and  West- 
phalia the  law  is  the  same  as  that  of  Prussia.     In 
Bavaria  the  law  follows  strictly  the  ordinance  of 
Maximilian.     Holland  observes  the  rules  of  the 
Civil  Law. 

Haggard,  in  support  of  the  allegation. 

The  proper  and  intelligible  distinction  between  a 
soldier  in  actual  military  service  and  a  soldier  not 
so,  is,  a  soldier  on  full-pay,  or  on  half-pay.  A  sol- 
dier, on  half-pay,  is  still  liable  to  be  called  upon  to 
serve  his  country,  but  he  is  not  in  actual  military 
service.  Foreign  codes  and  laws  cannot  furnish  a 
rule,whereby  to  construe  an  act  of  Parliament,  apply- 
ing to  the  British  army ;  non  constat,  that  the  regula- 
tions of  any  foreign  armies  are  similar  to  those  of  the 
British.  With  regard  to  the  meaning  of  the  word 
"  expeditio"  the  commentators  differ.  Cujacius  Con- 
suit.  49,  says,  "  Testamentum  valere  jure  militari, 
etiamsi  non  fiat  in  procinctu,  mode  fiat  in  expeditione, 
in  castris,  in  stativis"  Therefore,  according  to  this 
commentator,  the  exception  was  extended  to  a  sol- 
dier in  garrison  :  this  is  strictly  the  case  with  Ge- 
neral Drummond;  Woolwich  is  a  garrison,  the 
gates  are  closed  at  night,  and  General  Drummond 
could  not  be  absent  without  leave.  He  also  cited 
Be  PMpps  (a),  Be  Hayes  (6),  Morrellv.  Morrell  (c), 
Be  Ley  (rf),  Be  Donaldson  (e). 

(a)  2  Curt.  338.  (6)  2  Cart  368.  (c)  1  Hagg.  51. 

(d)  2  Curt.  75.  (*)  2  Curt.  368. 
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1843,  Pratt,  (same  side.) — The  distinction,  between  a 

Febmary  22od.  soldier,  on  full  and  half-pay,  is  one  universally  recog- 
Db^o»d  nised  among  military  authorities,  and  supplies  the  true 
pIrwh.  interpretation  of  the  words  "  in  actual  military  ser- 
vice." In  the  case  of  Bowler  v.  Owen  (a),  a  question 
arose,  whether  an  out-pensioner  of  Chelsea  College 
was  entitled  to  the  benefit  of  a  clause  in  the  Mutiny 
Act,  whereby  a  soldier  in  Her.  Majesty's  service  was 
not  liable  to  be  arrested,  unless  he  owed  a  sum  of 
money  to  a  certain  amount  It  was  there  contended, 
that  a  man  who  has  once  been  in  the  army  does  not 
lose  his  military  character  by  being  placed  on  half-pay, 
but  the  Court  held  he  was  not  entitled  to  the  privi- 
lege, being  under  no  military  discipline.  In  Brad- 
ley v.  Arthur  (£),  Justice  Bayley  takes  a  distinction 
between  employed  and  unemployed  officers,  and  gave 
it  as  his  opinion,  that  employed  officers  in  pay, 
although  uncommissioned,  came  within  the  Mutiny 
Act  To  the  same  effect  is  Mi  Arthur  on  Courts- 
Martial,  p.  190—198. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
May  i9th.         This  question  relates  to  a  paper  which  is  pro- 
pounded  as  the  last  will  and  testament  of  Major- 
General  Drummond,  who  died  in  the  month  of 
January,  in  the  present  year.    The  paper  is  all  in 
the  handwriting  of  the  deceased ;  it  is  dated  the 
26th  of  June,  1842,  signed  by  him,  and  sealed,  but 
it  is  not  attested  by  witnesses,  so  that,  under  the 
general  provisions  of  the  26th  cap.  of  1  Vict,  this 
paper  is  not  entitled  to  probate ; — I  say  the  general 
provisions  of  the  act,   because  the  paper  is  pro- 
fa)  Barnes's  Notes,  432.  (&)  4  B.  &  Cres.  308 ; 
6  Dow.  &  Ryl.  421. 
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pounded  as  a  good  and  valid  disposition  of  pro-  1843. 
perty,  as  coming  under  the  exception  of  the  1 1th  May  i9th. 
section  of  the  act,  which  enacts,  "  That  any  soldier,  Dr^Tosd 
being  in  actual  military  service,  or  any  mariner  or  £fj£jf 
seaman,  being  at  sea,  may  dispose  of  his  personal 
estate  as  he  might  have  done  before  the  passing  of 
this  act."  Now  it  was  contended,  when  the  admis- 
sibility of  this  allegation  was  debated,  that  this 
privilege  extended  to  soldiers  of  all  degrees,  and 
under  any  circumstances,  with  this  exception,  that 
there  might  be  a  distinction  between  soldiers  on 
fail-pay,  and  on  half-pay,  but  that  otherwise  all 
persons  belonging  to  the  British  army  are  to  be 
considered  as  being  on  actual  military  service. 
Assuming  this  to  be  the  construction  of  the  act  of 
Parliament,  the  effect  would  be  to  give  to  every 
soldier  on  full-pay,  from  the  recruit  of  to-day  to  the 
oldest  general  in  the  service,  a  disposition  over 
personal  property,  not  only  by  a  writing  unattested 
by  witnesses,  but  by  a  will  made  by  word  of  mouth. 
The  exceptive  clause,  in  the  present  Wills  Act,  is  the 
same  as  that  in  the  Statute  of  Frauds,  by  which  last 
statute  it  became,  for  the  first  time,  necessary  that  all 
wills  of  personal  property  should  be  in  writing ;  there- 
fore, as  I  have  said,  it  would  give  to  all  soldiers,  on 
full-pay,  taking  that  to  be  the  interpretation  of  the 
words,  "  actual  military  service,"  the  power  of  dis~ 
posing  of  property  in  any  manner,  as  they  might 
have  done  previously  to  die  act  passing ;  and  con- 
sequently, as  before  the  act  of  Charles  2,  a  will, 
made  by  word  of  mouth,  would  have  been  as  opera- 
tive as  a  will  executed  in  the  most  formal  manner, 
the  effect  of  this  clause  would  be,  to  give,  at  the 
present  day,  validity  to  the  most  informal  will. 
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IMS*  This  is  indeed  a  most  startling  proposition ;  it 

May^th.     seemg  hardly,  possible  that  it  should  be  the  intention 
Drummond    of  the  Legislature  to  except  out  of  the  present  Wills 

against  °  i       ■  /•  i        n    •   •  i 

Parish.  Act  so  large  a  body  of  persons  as  the  British  army 
now  consists  of,  or  indeed  as  in  the  times  of  Charles 
the  2nd  it  was  composed  of.  It  is  to  be  remem- 
bered that  the  exception  was  first  made  when  the 
Statute  of  Frauds  was  passed  (a.  d.  1676),  it  must 
therefore  be  considered  with  reference  to  the  circum- 
stances ofthat  time,  for  the  1 1th  section  of  the  present 
.  act  is  only  a  continuation  of  the  privilege  granted 
to  soldiers  and  mariners  in  the  time  of  Charles  2nd. 
Prior  to  the  Statute  of  Frauds,  a  will  might  not 
only  be  made  by  word  of  mouth,  but  the  most 
solemn  will  might  be  revoked  by  word  of  mouth,  a 
will  executed  in  the  presence  of  witnesses  might  be 
revoked  by  parol.  What  would  be  the  effect,  what 
would  be  the  state  in  which  the  whole  of  the  British 
army  would  be  placed,  if  this  clause  were  now  to 
have  universal  operation  among  that  large  body? 
In  the  present  case  the  will  is  one  which  undoubt- 
edly the  Court  would  be  most  anxious  to  support, 
if  it  can ;  it  is  a  holograph,  and  therefore  is  not 
liable  to  the  suspicion  of  being  a  forgery,  as  might 
be  the  case  in  Respect  to  a  will  in  which  the  signa- 
ture only  was  in  the  handwriting  of  the  deceased ; 
it  is  a  will  written  with  great  care ;  it  was  kept  by 
the  testator  in  his  private  repository ;  there  is  no 
question  that  it  is  the  act  of  the  deceased ;  the  only 
question  is,  is  it  a  will  which  can  be  carried  into 
effect?  It  also  unfortunately  happens,  that  if  this 
holograph  paper  can  be  supported,  the  Court  must 
include  in  such  a  determination  papers  less  formal 
than  this,  wills  by  parol ;  for  it  is  only  by  shewing 
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that  the  exception  extends  to  all  classes  of  the  army,       1843. 
and  to  all  descriptions  of  testamentary  disposition ,  ~~May  19th. 
that  this  paper  can  be  supported.  I  much  doubt  whe-    dr^Tond 
ther  if  this  privilege  could  be  maintained  it  would      pf^ 
be  for  the  benefit  of  the  army  at  large ;  the  effect 
of  such  a  decision  would  be  to  open  on  the  British 
soldier  all  the  mischief  which  the  Statute  of  Frauds 
and  the  present  Wills  Act  intended  to  guard  against ; 
such  must  be  the  case  if  the  Court  holds,  that  every 
soldier  on  full  or   half-pay  may  make  a  will   by 
parol,  or  a  will  in  writing  without  witnesses.     The   * 
Court  must  look  to  the  principle  intended  to  be 
adopted  into  this  act,  as  also  into  the  Statute  of 
Frauds.     The  words  are,  "  no  soldier  being  in  actual 
military  service"  these  words  must  have  some  mean- 
ing, it  cannot  be,  that  they  would  be  added  to  the 
word  "  soldier"  unless  it  were*  intended  to  impose 
some  limitation  as  to  the  particular  class  of  soldier 
to  whom  they  were  intended  to  apply ;  if  it  were 
intended  to  comprise  in  the  exceptive  clause  all 
classes  and  grades  of  persons  in  the  service,  there  * 
could  be  no  necessity  for  the  insertion  of  the  words 
"  actual  military  service."     The  Court  must<endea- 
vour  to  see  whether  it  cannot  find  some  meaning 
for  these  words,  and  some  reason  for  fheir  insertion 
in  the  two  Acts  of  Parliament. 

In  the  very  elaborate  arguments  addressed  to  the 
Court  by  the  learned  counsel  on  both  sides,  the 
Court  has  not  been  referred  to  any  case  where  a 
judicial  decision  has  been  come  to  on  this  point, 
and,  with  the  exception  of  a  case  to  which  the  Court 
itself  had  referred,  and  to  which  it  will  presently 
advert,  the  Court  is  not  aware  of  any  case  which 
has  occurred  with  respect  to  the  wilk  of  a  soldier. 

VOL.    III.  M  M 
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1843.  The  only  decisions  of  which  the  Court  is  aware,  are 
May  i9th.  with  respect  to  the  corresponding  part  of  the  clause, 
Dp^ond    as  to  the  wills  of  mariners  or  seamen,  as  to  which 

pf»isH.  some  few  cases  have  occurred,  and  1  allude  in 
particular  to  the  case  of  Lord  Hugh  Seymour  (a). 
That  was  a  case  in  which  the  testator  was  Com- 
mander-in-Chief of  the  Naval  force  at  Jamaica, 
but  lived  on  shore  at  the  official  residence,  his 
family  and  establishment  were  on  shore;  in  that 
case  it  was  held  that  the  testator  did  not  come 
within  the  exceptive  clause  relating  to  mariners  at 
sea;  and  consequently  a  nuncupative  will  made  by 
him  on  shore  was  pronounced  to  be  invalid,  and  the 
allegation  propounding  it  was  rejected.  One  or 
two  other  cases  have  occurred,  in  which  that  case 
has  been  referred  to,  but,  with  these  exceptions,  I 
am  not  aware  that  the  discussion  on  this  section  of 
the  act  has  gone  further  than  a  question  on  motion ; 
the  Court  has  in  some  few  cases,  where  the  point 
admitted  of  no  doubt,  acted  on  the  certificate  of  the 
War  Office.  It  has  now  become  a  matter  of  im- 
portance that  this  question  should  be  solemnly 
determined  as  to  the  description  of  persons  coming 
within  the  exception  of  the  1 1th  section  of  the  Wills 
Act.  It  certaihly  would  have  been  a  matter  of  some 
surprise  that  so  few  cases  should  have  occurred  in 
which  it  has  been  necessary  to  consider  the  effect  of 
this  clause,  if  the  fact  were  not  accounted  for  by  the 
reflection  of  how  unsafe  a  thing  it  is  to  trust  to  wills 
made  by  word  of  mouth  when  the  mode  of  dis- 
posing of  personal  property,  according  to  the  law  of 
England,  is  so  simple,  and  requires  so  few  solemni- 
ties; and  when,  as  is  quite  manifest,  a  will  by  word 
of  mouth  may  lead  to  fraud,  or  misapprehension ; 

(a)  9  Cart  339. 
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consequently,  most  persons,  even  military  testators,       1843. 
would  prefer  making  their  wills  in  writing  instead     Mayi9th. 
of  trusting, to  so  unsafe  a  mode  of  disposing  of  their    d*u^7ond 
property: — this  consideration   may,  I  think,  fairly      $££. 
account  for  the  paucity  of  cases  of  this  description. 

Now  with  regard  to  the  construction  to  be  put  on 
these  words  of  the  11th  section,  how  is  the  meaning 
of  them  to  be  ascertained  ?  It  was  observed  in  argu- 
ment—and as  a  general  proposition  it  is  undoubt- 
edly true, — that  in  construing  a  British  Act  of  Par- 
liament very  little  assistance  can  be  derived  from 
ancient  or  modern  codes  of  other  countries,  but  yet 
cases  have  occurred,  and  do  occur  in  Courts  of  Law, 
where  in  interpreting  an  Act  of  Parliament,  the  con- 
text of  which  does  not  furnish  the  necessary  infor- 
mation or  precise  meaning, — the  assistance  of 
foreign  codes,  from  which  the  principle  of  that  par- 
ticular statute  has  been  borrowed,  has  been  resorted 
to,  in  order  to  give  the  true  interpretation  of  the 
act.  In  this  case  it  cannot  be  denied  that  the  prin- 
ciple of  this  section  was  borrowed  from  the  civil 
law, — indeed,  that  is  not  denied,  it  is  admitted  on 
all  hands.  It  appears,  from  the  preface  to  the  life 
of  Sir  Leoline  Jenkins,  that  he  claimed  to  himself 
some  merit  for  having,  during  the  preparation  of  the 
Statute  of  Frauds,  obtained  for  the  soldiers  of  the 
English  army  the  full  benefit  of  the  testamentary 
privileges  of  the  Roman  army; — therefore  I  think 
it  quite  clear,  that  the  principle  of  the  exception 
was  borrowed  from  the  civil  law ;  and  that  in  order 
to  ascertain  the  extent  and  meaning  of  the  excep- 
tion, the  civil  law  may  be  fairly  resorted  to.  It 
has  become  necessary  to  recur  to  this,  because  the 
Court  was  referred  to  a  variety  of  writers  on  the 
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1843.  text  law,  and  to  many  passages  from  the  learned 
Msy  i9th7  commentators  on  the  text  law ;  and  it  is  well  known 
Drumuond  that  very  subtle  distinctions  are  to  be  found  in  the 
p?km!  writings  of  the  commentators.  I  will  not  enter 
into  a  long  discussion  on  the  different  points  on 
which  the  commentators  have  treated,  or  on  the  con- 
flict of  laws  in  this  respect;  I  have,  however, 
thought  it  necessary  to  look  into  the  commentators, 
to  see  to  what  extent,  in  respect  to  the  "  te&tamen- 
tum  militate"  they  consider  (at  least  to  the  extent 
of  the  text  law),  the  strict  testamentary  law  was 
dispensed  with.  As  far  as  I  can  collect,  the  only 
distinction  upon  which  they  differ  is,  whether  the 
privilege  extended  to  soldiers  in  quarters  or  in  gar- 
rison "  in  stativis  aut  in  hybernis"  They  all  agree 
in  this  one  particular,  namely,  that  it  was  not  every 
soldier,  under  every  circumstance,  who  was  entitled 
to  this  privilege,  but  that  it  was  confined  to  those 
who  were  "  expeditionibus  occupati;"  the  only  dif- 
ference seeming  to  be  what  constituted  expeditio, 
whether  a  soldier  profectus  was  to  be  considered 
in  expeditione  until  he  actually  returned  home,  or 
whether  the  expedition  was  at  an  end  when  he 
went  into  garrison  or  winter  quarters.  It  is  true 
that  in  its  origin  the  testamentary  privilege  extended 
to  all  soldiers ;  we  have  it  so  expressed  in  the  29th 
Book  of  the  Digest,  entitled  "  De  testamento  militis" 
which  begins  hy  stating  that  full  and  free  power  of 
making  a  will  was  first  granted  by  Julius  Csesar — 
"  MUUibus  liberam  t est ainentif  actionem  primus  qui- 
dem  Julius  Qssar  concessit?' — this,  according  to  all 
the  commentators,  was  the  origin  of  the  privilege 
of  soldiers  making  wills  without  having  a  certain 
number  of  witnesses  to  attest  them,  and  without  the 
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observance  of  other  solemnities,  and  that  the  privi-  1843. 
lege  had  no  existence  before  the  time  of  Julius  Mmyi9th. 
Caesar : — it  goes  on,  "  sed  ea  concessio  temporalis  Drummom, 
erat.  Postea  veto  primus  Titus  dedit,  post  hoc  Do~  i^Lwh. 
mitianus,  postea  Nerva  plenissimam  indulgentiam  in 
milites  contulit,  eamque  et  Trajanus  secutus  est,  et 
exinde  mandatis  inseri  ccepit  caput  tale :  caput  ex 
mandatis." — Having  set  forth  with  this  in  order  to 
shew  how  far  general  the  privilege  was  in  its  origin, 
the  passage  proceeds,  "  Cum  in  notitiam  meampro- 
latum  est  subinde  testamenta  a  commilitohibus  relicta 
proferriy  quae  possint  in  controversiam  deduci,  si  ad 
diligentiam  legum  revocentur  et  observantiam :  secu- 
tus animi  mei  integritudmem  erga  optimos  jidelissi- 
mosque  commilitones  simplicitati  eorum  consulendum 
existimavi,  ut  quoquo  modo  testatifuissent,  rata  esset 
eorum  voluntas.  Faciant  igitur  testamenta  quo  modo 
volenti  quo  modo  poterint9  sufficiatque  ad  bonorum 
suorum  divisionem  faciendam  nuda  voluntas  testato- 
ris."  Nothing  can  be  clearer  than  that  this  privilege 
in  its  origin  extended  to  all  ranks,  and  to  the  whole 
of  the  vast  body  of  the  Roman  army  ;  the  interpre- 
tation in  the  glosses  on  the  word  "  simplicitas"  is, 
want  of  skill  in  legal  forms,  and  the  term  made  use 
of  by  Justinian  in  the  Institutes  (Lib.  II.  tit.  xi.)  is 
"imperitia"  In  the  gloss  of  Gothofred  (Corp. 
Jur.  Civ.)  this  is  inserted,  "  nisi  domi  sint  tunc  enim 
jure  communi  testari  debent" 

So  stood  the  law  at  the  time  of  the  Digest: 
various  limitations  were  afterwards  imposed.  In  the 
6th  Book  of  the  Code  (tit.  21,  law  3,)  "  Be  testa- 
vtento  Militis"  is  this  passage,  "  Quanquam  mili- 
tum  testamenta  juris  oinculis  non  subjiciantur  cum 
propter  simplicitatem  militarem" — one  observation  in . 
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1843,  the  gloss  is,  "  Simplicilas  militaris  ut  hie  armatm 
May  i9ih.  militia"  another  is, — "  arma  magi*  quarn  leges  scire 
Dr^okd  miles  prasumitur'9 — the  text  goes  on,  "quomodo 
pfmn«.  veBnt  et  quomodo  possint  ea  facere  his  concedatur ; 
tamen  in  Valeriani  quondam  centurionis  testamento 
institvtio  etiamjure  communi concessit  auctoritatem" 
In  law  17  of  the  same  title,  this  is  to  be  found,  the 
heading  of  the  law  is,  "  Quando  miles  testator  quo- 
modo  vult" — "  ne  quidam  putarent  in  omni  tempore 
Ucere  militifms  testamenta  quomodo  voluerint  compo- 
nere  Sancimvs  his  solis  qui  in  expeditionibus  occupati 
sunt."  In  the  gloss,  (Gothofred),  is  this  passage, 
"  Idque  sive  sint  in  castris,  sive  in  fossato,  sive  in 
hybernis,  sive  in  pra^idiis,  sive  in  stativis  seu  sedibus 
sedetis  ac  cedibus."  Another  gloss  upon  the  word 
expeditio  is,  "  svfficit  ergo  ut  fiat  in  expeditione  licet 
non  in  procinctu99  Reference  has  been  made  to 
Cujacius,  (49th  cap.)  who  says,  "  cum  autem  quceri- 
tur  an  non  aliter  valeat  testamentum  jure  militari 
quam  si  fiat  in  procinctu  JRespondeo  etiam  si  non  fiat 
in  procinctu  testamentum  valere  jure  militari  modo 
fiat  in  expeditione  in  castris  in  stativis.99  So  that  it 
was  not,  according  to  this  commentator,  absolutely 
necessary  that  the  soldier  should  be  in  procinctu, 
that  is,  called  out  in  preparation  for  battle,  but  the 
privilege  existed  when  he  was  in  castris  aut  in  sta- 
tivis, and  the  reason  he  assigns  for  this  is,  "  alioquin 
nihil  distaret  paganus  a  milite9  nam  et  a  pagano  in 
procinctu  in  acie  in  hostico  quoquo  modo  factum  tes- 
tamentum valet  rationepari99  According  to  Cujacius, 
soldiers,  in  quarters  or  in  camp,  might  make  wills, 
without  observing  the  solemnities  of  law ;  but  be 
6ays,  "modo  fiat  in  expeditione"  Whether  the 
privilege  extended  to  all  cases,  when  a  soldier  was 
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in  castris  aut  in  statwis,  might  be  a  matter  of  some  1M43. 
doubt,  but  it  is  not  necessary  to  consider  that  ques-  May  i9th. 
tion  ;  it  cannot  be  said  that  General  Drummond  was  Drumvo«d 
either  in  castris,  or  in  statwis ;  then  was  he  in  expe-  ££££ 
ditionel  Now,  Cujacius  continues,  "Ergo  qui  in 
expeditions  testatur  miles  in  castris  in  fossato  ut 
loquuntur,  imo  et  qui  in  hybernis,  ut  meum  judicium 
est,  in  stativis,  in  prcesidiis  jure  militari  testamentum 
facer e  potest ;  ac  proinde  non  est  necesse  ut  adhibeat 
legitimum  numerum  testvum  ut  est  in  principio  tituli 
de  militari  testamento  ubi  et  unum  testem  sufficere 
Theophilus  npster  scripsit.  Et  quidem  nullum  testem 
necessario  requiro,  ac  satis  esse  opinor  si  aliis  proha- 
tiombus  legitimes  constare  possit  de  voluntate  militis" 
Here  again  Cujacius  repeats  the  use  of  the  word  "  ex- 
peditio ;"  he  seems  to  think  that  a  soldier  in  castris, 
or  in  stativis,  is  not  required  to  observe  the  solem- 
nities of  the  testamentary  law,  but  srill  he  is  of  opi- 
nion, that  he  must  be  in  expeditions  Then  arises 
the  question, — what  is  the  meaning  of  the  word 
"expeditiol"  According  to  Calvin,  in  his  Lexicon 
Juridicum,  it  is  this, — "  Expeditio  proprieprofectio 
cum  expeditis  militibus"  "  Expediti  inUites  vel  in 
expeditionibus  degentes  dicuntur  quicunque  sint  in  ipso 
exercitu  aut  castris,  id  est  eo  loco  quo  reipublicm 
causa  est  belli  apparatus,  seu  in  stations  Mi  sint,  seu 
in  hybernis  seu  alicubiprofinihus  imperii  tuendis,  imo 
quocunque  loco  sint  militia  causa,  ut  si  Roma  sint  ad 
defensionem  urbis  collocati  et  dispositi ;" — then  it  is 
argued  from  this,—44  Falsum  ergo  est  stationarios  et 
,  limenarchas  non  recte  testaturosjure  militari  quia  non 
sint  in  expeditionibus ;"  then  the  authority  of  Ulpian 
is  referred  to,  who  says,  (lib.  I,s.  ult.  de  bun.  poss. 
ex   test.)  "  Miles  est  etiamsi  in  nostra  non  est,  et 
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1843.  Nauarchi  ac  trierarchi  classiumjure  militari  testari 
May  19th.  posmnt,  et  in  classibus  omnes  remiges  ac  nautcs  mi- 
Dr~0N1)  lites  sunt.'9  So  far,  then,  as  Calvin  is  an  authority, 
pfsiiw  ^ere  *8  a  definition  of  the  word  "  expedition  So  far, 
then,  as  I  have  gone,  it  is  quite  clear,  from  these 
passages  from  the  Digest,  the  Code,  and  the  com- 
mentators, generally,  that  the  privilege  did  not 
extend  to  soldiers  of  every  description,  they  must 
be  soldiers  expeditionibus  occupati,  or  called  out  to 
defend  the  city ;  this  last  case  was  of  itself  an  excep- 
tion, for  it  could  not  strictly  be  said  to  be  "  expe- 
dition I  find  the  words  of  the  Code  thus  limited 
in  the  2d  Book  of  the  Institutes,  (tit.  11),  "  Supra- 
.  dicta  diligent  observatio  in  ordinandis  testamentis, 
militibus  propter  nimiam  imperitiam  eorum  constitu- 
tionibus  principalibus  remissa  est.  Nam  gamvis  ii 
neque  legitimum  numerum  testium  adhibuerint  negus 
aliam  testamentorum  solemnitatem  observaverint  recte 
nihilominus  testantur,  videlicet  cum  in  expeditionibus 
occupati  sunt :  guod  merito  nostra  constitutio  intro- 
duxit."  (The  law  referred  to  will  be  found  in  the 
Code,  c.  t>,  tit.  21,)  "  Quoguo  enim  modo  voluntas 
ejus  suprema  inveniatur,  sive  scripta,  sive  sine  scrip- 
tura9  valet  testamentum  ex  voluntate  ejus.  IUis  autem 
temporibus  per  gum  citra  expeditionum  necessitatem  in 
aliis  locis  vel  suis  cedibus  degunt,  minims  ad  vindican- 
dum  tale  privilegium  adjuvantur."  It  is  quite  clear, 
from  this,  that  the  privilege  of  deviating  from  the 
general  law  was  confined  to  those  soldiers  who  were 
"  expeditionibus  occupati"  and  that,  if  soldiers  made 
wills  at  other  times,  they  must  comply  with  the  re- 
quisites prescribed  by  the  general  Roman  law,  to  give 
operation  to  a  will.  The  same  expressions  are  found 
in  the  same  title  and  Book  of  the  Institutes  (sec.  3.) 
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"  Sed  hactenus  hoc  illis  a  principalibus  constitution!-  18*3.  ^ 
bus  conceditur  quatenus  militant  et  in  castris  degunt.  May J^. 
Post  missianem  vero  veterani  vel  extra  castra  alii  si  Drunmond 
faciant  adhuc  militaries  testamentum,  communi  om-  pIrIsh. 
nvum  avium  JRomanorum  jure  id  faeere  debent" 
The  veterani  here  spoken  of  were  not,  as  has  been 
surmised,  analogous  to  the  generals  of  the  English 
army,  but  soldiers  who  had  served  their  time,  and 
been  discharged  propter  honestam  causam, — but  the 
important  bearing  of  the  passage  is,  that  it  shews 
that  the  privilege  was  confined  simply  and  entirely 
to  soldiers  expeditionibus  occupati.  There  is  a  pas- 
sage from  Vulteius  (Lib.  2,  c.  10),  which  sums  up 
the  whole  of  the  law  on  this  subject ;  the  title  is, 
"  De  testamentis  ordinandi*."  He  says,  "  Olim 
ante  Justinianum  hoc  prxvileginm  commune  erat  mili- 
tibus  omnibus  shoe  in  expeditions  sive  extra  earn  essent9 
sed  Justinianus  restrinxisse  Mud  videtur  ad  milites 
eos  qui  in  expeditione  degerent.  Non  igiiur  existi- 
mandum  est  si  testamentum  est  militis  testamentum 
Mud  esse  militare ;  nam  sive  jus  quod  ante  Justianum 
foit,  sive  jus  quod  Justinianus  postea  introduxit 
species,  multi  sunt  milites  qui  tamen  non  militant  aut 
in  expeditione  degunt.  Nothing  can  be  more  clear 
than  that,  according  to  the  Roman  text  law,  this 
was  not  a  privilege  extending  to  all  soldiers,  but 
to  those  only  who  were  circumstanced  as  I  have 
mentioned. 

I  now  come  to  consider  the  case  with  reference 
to  the  passages  cited  from  Swinburne,  whom  un- 
doubtedly the  Court  will  consider  a  very  high 
authority;  he  speaks  (Part  1,8.  13)  of  three  sorts 
of  privileged  testaments,  and  first  "  Testamentum 
militis."     Of  this  he  says  (p.  95),  "  After  we  have 
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1843,  viewed  what  privileges  do  belong  to  soldiers,  it  shall 
May  19th.  be  expedient  to  shew  what  manner  of  soldiers  they 
Drummond  be  to  whom  these  privileges  are  granted  ;  1st,  Mi- 
pIkkb.  Utes  armati — 2nd,  Milites  literarii — 3rd,  Milites 
calestes"  He  says,  "  concerning  the  first,  they  be 
such  as  lie  safely  in  some  castle,  or  place  of  defence, 
or  besieged  by  the  enemy,  only  in  readiness  to  be 
employed  in  case  of  invasion  or  rebel liou,  and  then 
they  do  not  enjoy  these  military  privileges,  or  else 
they  be  such  as  are  in  expedition  or  actual  service 
of  wars,  and  such  are  privileged,  at  least  during 
the  time  of  their  expedition,  whether  they  be  em- 
ployed by  land  or  by  water,  and  whether  they  be 
horsemen  or  footmen/'  Now  the  words  used  in 
both  Acts  of  Parliaments  are  as  nearly  as  possible 
the  same  as  those  used  by  Swinburne  in  explaining 
the  word  "  expedition/9  the  probability  is,  that  the 
words  of  the  23rd  section  ef  the  Statute  of  Frauds, 
from  whfch  the  1 1th  section  of  the  present  act  was 
taken,  were  borrowed  from  Swinburne.  Mr.  Burge, 
in  his  work  (vol.  4,  p.  394),  defines  actual  military  ser- 
vice by  the  words  "  Qui  in  expeditionibus  sunt."  It 
has  also  been  shewn  in  argument,  that  the  codes  of  all 
countries  in  Europe  seem  to  have  limited  the  pri- 
vilege in  the  same  way ;  the  following  writers,  and 
laws  have  been  cited,  Donatus,  Don  ell  us,  Paul  and 
Johu  Voet,  Huber,  Hostiensis,  Grail,  Viglius,  Puf- 
fendorf,  the  Theodosian  code,  the  French  code. 
Pothier,  who,  in  his  sixth  Book  (tit.  16),  says, 
"  Soldiers  in  forts  or  garrisons  cannot  avail  them- 
selves of  this  law/'  The  Sardinian  code,  the  law  of 
Spain,  where  the  expression  is  "  en  guerra  actuel^ 
the  ordinance  of  the  Emperor  Maximilian  in  1512  ; 
the  law  of  Bavaria,  of  Mecklenburgh,  of  Westphalia, 
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— in  short  it  appears  that  in  all  countries  the  privi-       1843* 
lege  is  accompanied  with  limitations ;  in  most  it     May  19th. 
would  seem  that  a  military  will  was  only  good  when    dbummoxb 
made  on  the  field  of  battle,  or  marching  against  the      pfVi^. 
enemy,  and  when  made  under  these  circumstances, 
it  only  remained  good  for  three  months  after  the 
soldier  returned  home,  or  arrived  at  a  place  where 
there  was  a  consul,  or  some  person  before  whom  a 
will  might  be  made. 

These  are  the  authorities  to  which  the  Court 
has  thought  it  necessary  to  refer,  in  order  to 
shew  what  was  the  principle  of  exempting  the 
wills  of  soldiers  from  the  stricter  forms  of  testa- 
mentary law,  and  to  shew  that  the  privilege  was 
borrowed  from  the  Roman  law,  and  engrafted  into 
our  laws,  and  that  it  is  confined  to  soldiers  placed 
in  the  particular  situations  I  have  described.  The 
Court  has  also  searched  to  find,  if  possible,  any  case 
in  which  a  Court  of  law  has  put  a  construction  on 
the  words  "  actual  military  service ;"  the  Court  has 
found  none,  and  therefore  must  resort  to  principle 
to  put  an  interpretation  on  words  to  which  some 
meaning  must  be  given.  The  Court,  at  the  com- 
mencement of  this  judgment,  stated  that  there  is 
one  case  in  which  the  question  has  received,  in  this 
Court,  a  certain  degree  of  interpretation ;  it  is  9 
case  of  Shearman  v.  Pyke(a).  The  following 
is  the  extract  from  Dr.  Andrew's  note:  "James 
Wakeford  was  enlisted  as  a  soldier  in  the  ser- 
vice of  the  East  India  Company,  and  went  with 
Governor  Pyke  to  St.  Helena,  he  was  employed  in 
his  service  as  cook,  and  he  gave  him  wages  besides 
his  pay.     In  1719  the  Governor  left  St.  Helena  to 

(a)  Hii.  Term,  1724. 
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1843^ proceed  to  Bencoolen,   but  at  Batavia  they  were 

MayHkh.     informed  that  the  factory  at  Bencoolen  was  cut  off 
Drummond    by  the  natives.     They  sailed  from  Batavia  to  Moco 

Pabuh.  Moro,  and  thence  to  Madras,  from  thence  he  pro- 
ceeded to  Bencoolen  to  re-establish  the  factory. 
About  October,  1720,  they  returned  to  Moco  Moro. 
In  January,  1721,  James  Wakeford  being  ill  of  an 
ague,  and  fever,  and  flux,  whereof  he  died  in  the 
hospital  at  Moco  Moro,  being  asked  by  J.  Potter 
and  M.  Sams  to  make  his  will,  replied,  "  I  give  all 
I  have  to  my  master,  and  I  will  give  nothing  from 
him,  and  Til  make  no  other  will ;  he  may  dispose  of 
it  as  he  pleases.9'  On  the  22nd  of  January,  two 
days  after  his  death,  the  witnesses  signed  a  sche- 
dule of  the  contents  of  the  will,  and  made  oath 
thereof  at  Moco  Moro ;  Potter  died  on  the  passage. 
This  will  is  propounded  by  Governor  Pyke  as  a 
nuncupative  will,  and  opposed  by  Shearman,  one  of 
the  next  of  kin.  The  arguments  are  given  shortly. 
The  stat.  29  Car.  2,  c.  3,  s.  23,  does  not  extend 
to  every  soldier  in  actual  military  service,  or  to 
every  mariner  or  seaman  being  at  sea ; — the  excep- 
tion is  not  restrained  to  an  engagement,  it  is  not 
from  the  imminence  of  the  danger,  but  from  their 
state  and  condition,  being  supposed  to  be  ignorant 
and  destitute  of  assistance.  By  the  civil  law,  a  will 
made  jure  militari  continued  good  a  year ;  if  the 
danger  were  the  only  reason,  that  ceasing,  the  will 
would  become  void.  Instit.  Bk.  2,  tit.  2,  sec.  3. 
— Quatenus  militant  et  in  castris  degunt." — In 
point  of  fact  the  arguments  were  the  same  as 
on  the  present  occasion  :  Calvin's  definition  of  the 
word  expedition  was  referred  to,  as  was  also  the 
passage  in  Cujacius.    On  the  other  hand,  the  argu- 
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ment  for  the  next  of  kin  was  this, — "  The  Court,      1843. 
upon  the  plea,  directed  they  should  set  forth  the     May  i9th. 
expedition." — It  seems  from  this,  that  the  allegation    da^ond 
propounding  the  nuncupative  will,  had  been  ob-      pf*™*. 
jected  to,  as  not  setting  forth  the  expedition,  and 

the  Court  had  directed  it  to  be  set  forth. "  It 

must  be  under  actual  engagement,  attended  with 
danger,  otherwise  mounting  guard  at  Whitehall, 
would  be  sufficient ;  the  expedition  was  over  before 
he  was  in  the  hospital ;  refer  to  Key  v.  Jordan, 
1712.  A  mariner  made  a  nuncupative  will  at  land  ; 
he  was  going  on  board  next  day,  not  allowed  the 
privilege/'  The  words  of  the  Court,  in  pronouncing 
sentence,  are  these,  —  4'  It  is  agreed,  the  will  cannot 
be  good  unless  within  the  privilege.  A  mariner  on 
shore  is  not  within  the  statute.  Those  who  are 
enlisted  in  the  service  of  the  Company  have  the  same 
privilege  as  those  in  the  service  of  the  Crown,  and 
though  he  acted  as  cook,  it  does  not  take  away  the 
privilege  of  the  soldier.  He  was  not  only  a  soldier, 
but  was  upon  an  expedition.  The  proof  is  not  clear 
whether  the  expedition  was  over  or  not,  one  witness 
swears  he  died  on  the  passage,  he  was  certainly 
engaged  in  the  service." — Will  pronounced  for.  It 
appears  doubtful  on  what  particular  grounds  the 
decision  *  turned,  whether  on  the  ground  that  the 
privilege  extended  to  all  persons  in  the  service,  or 
whether,  that  the  expedition  was  not  over,  but  was 
returning,  when  he  fell  ill,  and  died  in  the  hospital. 
The  Court  puts  it  thus, — "  One  witness  swears  he 
died  on  the  passage ;  he  was  certainly  engaged  in 
the  service/9  This  decision,  so  far  as  it  goes,  would 
have  been  an  authority  precisely  in  point,  if  the  will 
had  been  pronounced  for,  on  the  ground  that  the 
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1843.  testator  was  a  soldier,  on  an  expedition,  and  died  on 
May  19th.  the  passage ;  unquestionably,  in  such  case,  the  will 
Drumhond  was  privileged ;  hut,  unfortunately,  the  language  of 
iwh.  the  judgment  renders  it  doubtful  on  what  the  judg- 
ment really  turned.  The  Judge  was  Dr.  Bettes- 
"  worth ;  he  evidently  considered  that  the  question 
had  never  received  a  decision ;  it  also  appears  that, 
in  the  first  instance,  be  had  directed  the  allegation 
to  be  reformed,  by  setting  forth  the  expedition  on 
which  the  deceased  was  engaged. 

Beingof  opinion  from  the  result  of  the  investigation 
of  the  authorities,  that  the  principle  of  the  exemption, 
contained  in  the  1 1th  section  of  the  Act,  was  adopted 
from  the  Roman  law :  I  think  it  was  adopted  with 
the  limitations  to  which  I  have  adverted,  and  that, 
by  the  insertion  of  the  words  actual  military  service, 
the  privilege,  as  respects  the  British  soldier,  is  con- 
fined to  those  who  are  on  an  expedition.  The  ques- 
tion, then,  comes  to  be  considered,  what  was  the 
situation  of  Major-General  Drummond,  at  the  time 
when  he  made  his  will  ?  that  is  to  be  found  in  the 
5th  article.  [The  Court  read  it.]  The  terms  of  the 
article  apply  to  every  full-pay  officer  and  soldier — 
"  liable  to  be  sent  abroad/9  so  is  every  soldier  in  the 
service ;— ••  subject  to  be  tried  by  a  court-martial," 
— so  is  every  officer  and  soldier  in  the  service. 

On  these  grounds  I  think  this  will  not  entitled 
to  probate ;  it  is  not  attested  in  manner  and  form 
prescribed,  as  to  all  wills,  which  bear  date  after  the 
1st  of  January,  1838;  and  it  is  not  within  the  ex- 
ception of  the  1 1th  section  of  the  statute,  that  is,  it 
is  not  made  by  a  soldier  in  actual  military  service. 
Therefore,  I  am  of  opinion  that  this  allegation  can- 
not be  admitted  to  proof;  all  the  facts  which  could 
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enable  the  Court  to  form  an  opinion  on  the  point       1843« 
are  brought  forward  by  the  allegation.  M*y ,9th- 

I  am  of  opinion  that  I  must  reject  this  allegation  :  Drummond 
in  doing  so,  I  feel  great  pain,  but  I  think  it  better  pf  risu. 
to  express  my  decided  opinion  in  the  first  instance, 
in  order  that  persons  in  the  situation  of  the  late 
General  Drummond  may  be  made  awafe  how  the 
law  stands  on  this  point,  and  that  the  families  of 
officers  in  Her  Majesty's  service  may  not  be  placed 
in  doubt  and  difficulty,  as  to  the  validity  of  a  will 
so  made. 

I  am  not  prepared  to  say  that  the  privilege  is  one 
which  it  would  be  advantageous  to  the  army,  as  a 
body,  to  possess ;  I  think  it  would  not  be  unlikely 
to  lead  to  fraud  and  misapprehension. 

I  reject  this  allegation.  "        /   *    „  . 

h :  *'  - ''  '•  i  '•■■■  "j"¥f-  i:  '-Vvfc-  '=-  ' 
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Dysart  against  Dysart.  I — 

May  10th. 

In  this  case  a  libel  had  been  given  in  on  the  part  ^^^ 
of  the  Earl  of  Dysart,  seeking  restitution  of  con-  Every  aver- 

.-  .  111  inent  of  a  pica 

jugal  rights.  A  defensive  allegation  bad  been  bum  be  fully 
admitted  on  behalf  of  the  Countess  of  Dysart,  and  £££  whele 
the  personal  answers  of  the  Earl  of  Dysart  taken  UjgSi. 

hereto.  JEttt 

The  personal  answers  were  excepted  to.  **J»  re- 

Redundancy 
The    Queen's  Advocate  and   Haggard  for  the  . 

Countess  of  Dysart. 
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1843.  Addams  and  Harding  for  Lord  Dysart. 

MaylOth. 

d™I*t  Judgment. 

dmIot.  Dr.  Lushington. 

I  have  now  to  determine,  whether  certain  objec- 
tions which  have  been  taken  to  the  answers  given 
in  by  Lord  Dysart  to  certain  of  the  articles  of  the 
allegation,  admitted  in  this  cause  on  behalf  of  Lady 
Dysart,  ought  to  be  maintained. 

The  allegation,  on  the  part  of  Lady  Dysart,  is 
given  by  way  of  defence,  to  the  libel  of  Lord  Dysart, 
which  seekifor  restitution  of  conjugal  rights.  The 
principles  which  govern  questions  of  this  kind  are 
so  clear,  and  have  been  so  often  defined,  that  it  is 
unnecessary  to  repeat  them  with  any  minuteness, — 
I  say  clear,  because,  although  occasionally  there 
may  be  some  difficulty  in  their  application,  the 
general  rules  on  this  branch  of  practice  are  well 
established : — answers  should  be  sufficient,  that  is, 
all  the  averments,  contained  in  the  articles  of  the 
allegation  to  be  answered,  should  be  distinctly  and 
!  specifically  answered,  if  the  facts  pleaded  in  the 
'  articles  are  in  the  knowledge  of  the  party  answering, 
by  admission  or  denial,  if  not,  by  the  party  declar- 
ing his  belief  or  disbelief,  or  stating  that  he  cannot 
form  a  belief  or  disbelief  on  the  subject.  To  this 
general  rule  I  am  not  aware  of  any  recognised  ex- 
ception, save  one,  I  mean  where  the  answers  might . 
criminate  the  respondent.  Under  this  reservation 
I  am  of  opinion  that  the  decision  in  Swift  v. 
Swift  (a),  properly  comes.  I  have  read  and 
considered  that  case,  and  I  have,  in  my  own  mind, 
come  satisfactorily  to  the  conclusion  that  Sir  J. 
Nicholl  was  right  in  holdiug,  that  Mr.  Swift  wad 

(a)  4  Hag.  154. 
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not  bound  to  answer  the  particular  article  to  which       1843. 
his  answers  were  sought  to  be  enforced,  but  was     May  ioth. 
privileged  from  doing  so,  and  on  the  principle  I       Dymrt  - 
have  just  adverted  to,  and  on  no  other.     Perhaps      d^Irt. 
there  are  some  words  used  by  Sir  J.  Nicholl  which 
might  bear  an  extended  interpretation,  to  a  degree 
which  would  amount  to  great  inconvenience,  for  he 
says,  "  My  impression  is,  that  a  party  is  entitled  to 
protection,  not  only  if  the  answer  may  tend  to  cri- 
minate, but  even  to  degrade  him/' 

The  last  is  a  question  I  do  not  propose  to  enter 
into,  it  is  a  question  upon  which  ve$ 'different 
opinions  have  been  entertained  in  other  Courts. 
I  think,  that  in  the  case  of  Swift  v.  Swift,  it  was 
clearly  the  opinion  of  Sir  J.  Nicholl,  that  to  call  on 
Mr.  Swift  to  admit,  that  he  had  made  an  abjura- 
tion of  his  religion,  which  abjuration  was  not 
intended  to  have  any  effect,  save  for  a  particular 
purpose,  was  in  itself  a  criminatory  inquiry ; — of 
that  opinion  I  am  also.  The  next  rule  is,  that 
answers  should  not  be  redundant.  It  may  not,  per- 
haps, be  easy  to  define  the  meaning  of  this  term  in 
a  short  sentence,  but  the  true  meaning  I  take  to  be  ,  ? 
this, — the  respondent  is  not  to  insert  in  his  answer  :  .,'  .  /  . 
any  matter  foreign  to  the  articles  he  is  called  upon  .  l  ^  / 
to  answer,  although  such  matter  may  be  admissible 
in  plea,  but  he  may,  in  his  answer,  plead  matter  by  -  4y  0u 
way  of  explanation  pertinent  to  the  articles,  even  if  ^  " 

such  matter  shall  be  solely  in  his  own  knowledge, 
and  to  such  extent  incapable  of  proof;  or  be  may 
state  matter  which  can  be  substantiated  by  wit- 
nesses ;  but,  in  this  latter  instance,  if  such  matter 
be  introduced  into  the  answer,  and  not  afterwards 
put  in  plea,  or  proved,  the   Court  will  give  no 

VOL.  III.  N  N 
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1843.  weight  or  credence  to  such  part  of  the  answer.  I 
May  loth,  do  not  think,  that  on  the  present  occasion*  these 
Dysakt  rules  are  substantially  denied,  but  it  has  been  con- 
Dvmh-.  tended,  on  the  part  of  Lord  Dysart,  first,  that  the 
objections  refer  to  none  of  the  important  parts  of 
Lady  Dysart's  allegation,  and  that,  whether  the 
answers  are  sufficient  in  these  respects  or  not,  the 
result  of  the  case  cannot  be  affected ;  secondly,  that 
many  of  the  objections  refer  to  parts  of  the  allega- 
tion, which  parts  are  in  themselves  not  properly 
admissible.  It  appears  to  me,  that  there  is  very 
great  difficulty  in  acceding  to  either  of  these  argu- 
ments ;  I  do  not  see  how  in  justice,  or  with  confi- 
dence in  my  own  judgment,  I  can  decide  on  so 
partial  a  view  of  a  case,  as  is  afforded  on  a  discus- 
sion on  answers,  whether  the  omission  to  answer 
any  particular  point,  would  or  would  not  be  mate- 
rial to  the  ultimate  result  of  the  cause.  Much 
might  appear  prima  facie,  in  this  stage  of  the 
cause  to  be  immaterial,  which,  when  the  evidence 
was  taken,  might  assume  a  different  complexion. 
I  think,  therefore,  that  the  general  rule  does  not 
admit  of  this  exception,  although  at  the  same  time 
I  think  the  rule  itself  ought  not  to  be  applied  with 
pedantic  or  unnecessary  strictness.  With  regard 
to  the  second  part  of  the  argument,  I  think  there 
are  still  stronger  reasons  against  it :  when  once  an 
allegation  has  been  admitted,  either  on  debate  or 
otherwise,  it  is  too  late  to  consider  whether  any 
parts  of  it  are  admissible  or  not ;  such  a  course 
would  lead  to  confusion,  expense  and  uncertainty ; 
the  Court  would,  on  objections  to  an  answer,  have 
to  take  the  whole  of  the  pleadings  into  its  con- 
sideration ;  counsel  must  be  heard  to  show  that  an 
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admitted  allegation  is  admissible, — a  contradiction       1843. 
in  terms ;  evidence  might  have  been   taken,  and     May  10th. 
yet  answers  be  denied.     It  may  be  true  that  argu-      dTsT^t 
ments  on  pleas  are  sometimes  inconvenient  to  the      dmart. 
parties,  and,  therefore,  some  pleas  are  admitted 
without  opposition  ;  but  those  who  take  the  benefit 
of  this  course  must  also  take  the  chance  of  the 
countervailing  inconvenience ;  indeed,  I  know  not 
whether  mischief  might  not  arise  in  another  and 
worse  shape,  for  a  discussion  of  an  admitted  alle- 
gation, on  answers,  mnst  be  more  partial  and  in- 
jurious than  a  discussion  on  the  admissibility  of  a 
plea :  when  a  plea  stands  for  admission,  the  whole 
subject  matter  of  it  becomes  open  to  argument ;  so 
far  as  any  explanation  can  be  afforded,  by  a  state- 
ment accompanying  the  answers,  it  may  be  given, 
but  if  objections  to  all  the  small  parts  of  a  plea  are 
to  be  gone  into  on  a  discussion  on  the  answers,  it  is 
impossible  to  say  to  what  an  extent  injustice  and 
prejudice  may  not  arise. 
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Blake  v.  Knight.  1843- 

May  19th. 

Edmund  Blake,  formerly  a  clerk  or  writer  in  a  Pontic  affir- 

mstive  evi- 

solicitor's  office,  died  on  the  17th  day  of  December,  dence,by  the 
1838.     The  deceased  had  made  a  will,  dated  the  wUnelL.of 

the  fact  of 
signing  or 
acknowledging  the  signature  of  a  testator  in  their  presence,  is  not  absolutely  essential  to  the  vali- 
dity of  a  will.    The  Court  may  presume  due  execution  by  a  testator  upon  the  circumstances. 

N   N   2 
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1843*       6th  of  September,  1838,  contained  on  one  side  of  a 
May  19th.     sheet  of  paper,  all  in  his  handwriting.     The  attes- 
Blau       tation  clause  was  as  follows : 

2jno».  *"'  "  Signed,  sealed,  published,  and  declared  by  the 
said  Edmund  Blake,  the  testator,  as,  for,  and  to  be 
his  last  will  and  testament,  in  the  presence  of  us, 
who  in  his  presence,  at  his  request,  and  in  the 
presence  of  each  other,  have  subscribed  our  names 
as  witnesses,  the  words  •  dated  twenty9  in  the 
seventeenth  line  having  been  first  obliterated." 
This  will  was  signed  at  the  end  thereof  by  the 
testator,  and  the  attestation  clause  was  subscribed 
by  three  witnesses  ; — William  Brewer. — Charles 
Sellick. — George  Brewer.  Probate  of  this  will 
was,  on  the  3rd  of  January,  1839,  granted  to  Mr. 
James  Knight,  the  sole  executor  named  therein. 
The  purport  of  the  will  was,  to  bequeath  to  the 
widow  of  the  deceased,  an  annuity  of  150/.  for  life, 
and  to  give  the  whole  of  his  property,  amounting 
to  about  7000/.,  subject  to  the  annuity,  to  the 
executor,  Mr.  Knight,  an  intimate  friend,  but  no 
relation  of  the  deceased.  Mrs.  Blake,  the  widow  of 
the  deceased,  died  in  the  month  of  February,  1842. 
In  the  month  of  June,  1842,  a  citation  issued 
from  this  Court,  at  the  instance  of  Mr.  John  Blake, 
a  brother,  and  sole  next  of  kin  of  the  deceased,  and 
the  party,  who  in  conjunction  with  the  widow,  was 
entitled  in  distribution  to  his  personal  estate  and 
effects  in  case  he  had  died  intestate ;  it  called  on 
the  executor  to  bring  into,  and  leave  in  the  registry 
of  the  Court,  the  probate  of  the  said  will,  and  to, 
propound  the  same  in  solemn  form  of  law,  or  to 
shew  cause,  why  letters  of  administration  of  the 
estate  and  effects  of  the  deceased,  as  having  died 
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intestate,   should    not  be    granted  according   to      1843. 

law.  May  19th. 

To  this  citation  Mr.  Knight  appeared,  and  brought      b7I7b 
in  the   probate,   and    propounded   the   will  in  a      gjJUJ^. 
common  condidit. 

The  three  attesting  witnesses  were  examined. 
The  result  of  their  evidence  was,  that  the  deceased 
did  not  sign  the  will  in  their  presence ;  that  he  did 
not  formally  acknowledge 'his  signature  to  them; 
that  they  did  not  see  his  signature  on  the  face  of 
the  will  at  the  time  they  subscribed ;  that  there 
was  no  seal  to  the  will  at  the  time  they  subscribed. 
They  admitted  that  the  deceased  spread  the  will 
open  on  the  table  before  him  ;  that  he  said,  "  it 
was  his  will,  written  all  on  one  side  of  the  paper ; 
that  he  had  made  a  mistake,  but  rectified  it  at  the 
bottom,  and  pointed  out  the  place  to  them ;  that  he 

read  the  words  '  this  is  the  last  will  and  testament^ 

of  me,  Edmund  Blake/  "    The  witnesses   would  \ 
not  undertake  to  swear,   that  the    name   of  the  I 
deceased  was  not  signed  to  the  will  at  the  time  they  \ 
subscribed. 

A  ddams  and  Elphinstone  for  the  executor. 

This  is  not  an  attempt  to  impeach  a  will  by 
reason  of  incapacity  in  the  testator,  or  of  fraud  or 
undue  influence  in  obtaining  it,  but  on  the  ground 
of  defective  execution. 

This  suit  is  commenced  three  years  and  a  half 
after  the  death  of  the  testator,  and  the  witnesses  are 
called  on  to  speak  to  facts  after  this  lapse  of  time. 
In  Chambers  v.  The  Queen's  Proctor  (a),  the 
witnesses  to  a  will  were  examined  three  months 

(a)  2  Cart  433. 
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1*43.      after  the  time  of  execution,  and  deposed  confidently 

May  19th.     that  the  testator  did   not  sign  the  will  in  their 

i£^a      presence ;  the  Court  refused  to  trust  to  the  memory 

Kmoht.      °^  w*tnie88e8>  even  afor  80  short  an  interval  of  time 

as  had  elapsed  between  the  occurrence  of  the  fact 

they  were  deposing  to,  and  the  time  of  deposing. 

The  probabilities  of  this  case  are  strongly  in  favour 
of  a  due  execution  ;  the  testator  was  a  clerk  or  writer 
to  an  attorney,  a  situation  in  which  he  must  have 
been  daily  in  the  habit  of  witnessing  the  execution 
of  legal  instruments ;  indeed,  the  attestation  clause 
to  this  will,  shews  the  knowledge  and  extreme 
accuracy  of  this  person  in  these  matters.  The 
transaction  was  conducted  with  great  solemnity,  the 
will  was  produced,  spread  open,  the  attention  of  the 
witnesses  pointedly  called  to  the  mistake  in  the 
seventeenth  line,  and  its  correction  in  the  attestation 
clause.  All  the  witnesses  admit  that  the  testator 
read  or  spoke  these  words  "  this  is  the  last  will  and 
testament  of  me,  Edmund  Blake  ;"  to  what  could 
they  refer,  but  to  his  signature  at  the  end  of  the 
will;  if  so,  there  is  a  most  formal  acknowledgment, 
— provided  the  Court  shall  be  of  opinion,  on  the 
circumstances,  that  the  will  was  ready  signed  at 
the  time. 

Even  assuming  that  the  testator  had  not  uttered 
the  formal  words  of  acknowledgment  in  reference 
to  his  signature,  if  the  Court  believes  the  signature 
to  have  been  made  before  the  witnesses  subscribed, 
the  production  of  this  paper,  admitted  to  be  all  in 
the  handwriting  of  the  testator,  to  the  witnesses, 
with  a  request  to  them  to  sign,  is  a  sufficient 
compliance  with  the  statute. 

Haggard  and  Harding  contra. 
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There  is  no  affirmative  evidence  whatever  of  the      1843. 
act  of  signing  or  acknowledging  a  signature,  which    May  imh. 
distinguishes  this  case  from  Chambers  v.  The  Queen's      blakb 
Praetor;  in  that  case  one  of  the  three  attesting      k^oht. 
witnesses  deposed  confidently  to  the  will  having 
been  signed  in  the  presence  of  himself  and  of  the 
other  two  witnesses ;  the  Court  held  that  affirmative 
was  better  than  negative  evidence ;  but  the  Court 
has  never  decided  that  all  affirmative  evidence  can 
be  dispensed  with.     The  witnesses  in  the  present 
case  are  positive  that  the  will  was  not  signed  in 
their  presence,  they  are  equally  positive  that  there 
was  no  seal  affixed  to  it  at  the  time  they  subscribed, 
and  they  are  nearly  as  confident  that  there  was  no 
signature  on  the  paper  made  at  the  time. 

This  case  resembles  Ilott  v.  Genge  (a). 

Reply.  In  Ilott  v.  Genge  there  was  evidence 
that  the  testator  had  carefully  concealed  his  sig- 
nature from  the  witnesses  at  the  time  of  attestation ; 
and  that  fact  standing  uncontradicted,  excluded 
the  presumption  of  acknowledgment  of  an  existing 
signature.  In  this  case  every  thing  was  done  in  the 
most  open  manner ;  the  two  cases,  therefore,  are  very 
distinct  in  their  nature.  Chambers  v.  The  Queen's 
Proctor  was  cited,  for  the  purpose  of  shewing  how 
important  an  ingredient,  in  this  case,  is  the  lapse 
of  time  which  has  intervened  between  the  execution 
of  this  will  and  the  examination  of  the  witnesses. 

The  circumstance  of  this  suit  not  being  brought 
until  after  the  death  of  the  widow,  is  one  not  very 
favourable  to  the  cause  of  the  next  of  kin. 

(a)  3  Curt.  160. 
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1843,  Judgment. 

May  19th.  SlR  HERBERT  J&NNER  FtJ8T. 

bUTb  The  deceased  in  this  case  is  a  Mr.  Edmund  Blake, 

kS.      who  died  on  the  17th  of  December,  1838,  having 

made  a  will  which  bears  date  the  6th  of  September, 

in  that  year,  and  of  which  probate  was  granted  on 

the  3rd  of  January  1839. 

In  June  1842,  the  deceased  having  been  dead 
between  three  and  four  years,  this  probate  was  called 
in,  and  the  executor,  who  had  been  in  possession  of 
the  probate  since  January  1839,  was  called  on  to 
propound  the  will  in  solemn  form  of  law. 

The  will  has  now  been  propounded ;  it  is  all  in 
the  handwriting  of  the  deceased,  and  appearing,  as 
it  does,  to  have  been  signed  by  the  deceased  in  the 
presence  of  two  witnesses,  who,  according  to  the 
attestation  clause,  had  subscribed  in  his  presence, 
and  in  the  presence  of  each  other,  probate  of  it 
passed  in  the  common  form. 

The  purport  of  the  will,  is  to  make  provision  for 
the  widow  of  the  testator;  an  annuity  of  150/.  is 
given  to  her,  and  the  bulk  of  his  property  is  given 
to  Mr.  Knight,  whom  he  appoints  sole  executor. 
The  widow,  therefore,  had  an  annuity  of  150/.,  out 
of  the  property,  which  at  the  time  when  the  will  was 
proved,  was  sworn  to  be  of  the  value  of  7000/.  The 
widow,  if  the  deceased  had  died  intestate,  would 
have  been  entitled  to  a  moiety, — there  were  no  chil- 
dren,— and  the  brother,  who  was  the  only  next  of 
kin,  would  have  been  entitled  to  the  other  moiety. 
The  interest  of  the  widow  would  have  been  much 
larger  under  an  intestacy,  than  under  the  will ;  for  she 
was  of  such  an  age  that  an  annuity  of  150/.  was  not 
equivalent  to  a  sum  of  3500/.  sterling;  taking  that 
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to  be  the  amount  of  a  moiety  of  the  deceased's      1843. 
property,  Mayi9ih. 

Mr.  John  Blake  the  brother  did  not,  on  the  death  bIHi 
of  the  deceased,  or  shortly  afterwards,  question  the  SK?^. 
validity  of  this  will,  or  take  any  steps  to  call  in  the 
probate,  but  in  February  1842,  he  resorts  to  a  step, 
which  unquestionably  he  is  entitled  to  do,  he  calls 
in  probate  of  this  will,  and  puts  the  executor  on  proof 
of  it.  Now,  as  I  have  said,  Mr.  John  Blake  is 
entitled  to  do  this,  but  considering  the  time  at  which 
he  has  chosen  to  do  so,  he  is  not  entitled  to  any 
indulgence  in  this  cause ;  he  is  entitled  to  have  the 
law  strictly  administered,  but  to  nothing  beyond  it; 
he  must  take  the  result  of  the  case  on  the  whole  of 
the  transaction. 

The  will  has  been  propounded  in  the  mere  com- 
mon condidit,  except  in  this,  it  pleads,  "  That  the 
whole  of  the  will,  and  of  the  attestation  clause  is  in 
the  handwriting  of  the  deceased/'  There  are  three 
subscribing  witnesses  to  the  will,  they  have  been 
examined,  as  have  also  two  other  persons  to  the  fact 
of  the  handwriting ;  but  before  I  proceed  to  consider 
the  evidence,  I  will  look  a  little  to  the  will  itself. 

The  deceased  is  described  as  having  been  a  law-  \ 
yer,  or  in  the  service  of  a  lawyer ;  the  will  bears  the  w 
marks  of  having  been  written  by  a  person  conver- 
sant with  legal  business;  it  is  written  in  a  clear 
hand,  evidently  prepared  with  great  care ;  it  describes 
the  property  of  which  the  deceased  was  possessed ; 
in  one  part  of  the  will  some  words  were  inserted  by 
mistake,  they  are  struck  out,  and  are  adverted  to  in 
the  attestation  clause ;  it  is  signed  "  Edmund  Blake9'; 
it  is  sealed ;  there  are  three  subscribing  witnesses, 
and  the  attestation  clause  is  very  special  in  itself. 


1 
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1843.       The  Court  read  it  ante,  p.  548.]     Nothing  can  be 

Blam       more  distinct  and  clear  than  these  words;   with 

Kmom.      such  an  attestation  clause  as  this,  it  seems  scarcely 

possible  that  any  question  could  arise,  as  to  such  a 

paper  being  executed  according  the  due  requisites 

of  law. 

It  is  now  necessary  to  consider  what  is  the  evi- 
dence of  the  witnesses ;  remembering,  that  hy  the 
present  Act  of  Parliament,  a  will, to  be  valid,  must  be 
signed  by  the  testator,  or  by  some  other  person  in  his 
presence  and  by  bis  direction,  and  that  such  signa- 
ture must  be  made  or  acknowledged  by  the  testator 
in  the  presence  of  two  or  more  witnesses  present  at 
the  same  time,  who  are  to  attest  and  subscribe  the 
will  in  the  presence  of  the  testator. 

The  first  witness  is  William  Brewer,  aged  62.  He 
says  to  the  first  article,  "  I  knew  the  deceased  almost 
all  my  life,  he  had  been  writer  to  an  attorney,  but 
lived  independent  at  last.  I  cannot  say  exactly  what 
his  age  was,  it  might  be  seventy  or  more.  One  day, 
it  may  be  three  years  ago,  I  was  told  that  a  message 
had  been  left  for  me  by  the  deceased's  wife,  it  was 
to  the  effect,  that  Mr.  Blake  was  wanting  me,  my 
son,  and  my  apprentice,  to  go  up  to  him  to  sign  his 
will,  or  witness  his  will.  I  do  not  remember 
what  part  of  the  year  it  then  was,  or  what  time  of 
day,  whether  daylight  or  candlelight,  it  was  in  the 
evening.  I  went  to  the  deceased's  house,  with  my 
son  and  my  apprentice ;  when  we  got  to  the  door 
Mrs.  Blake  opened  it,  and  shewed  us  into  a  small 
room  on  the  ground  floor  where  the  deceased  always 
sat;  as  she  shewed  us  in  she  said  to  the  deceased, 
who  was  sitting  with  his  back  towards  us,  "  Here's 
Mr.  Brewer  and  his  son  come,"  the  deceased  turned 
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round  on  his  chair  to  look  at  us,  I  sat  down  on  one  1843. 
side  of  him  near  the  fire,  the  other  two  a  little  off  Mayuth. 
from  him  on  the  other  side;  the  room  was  very  bTITe 
small ;  there  was  nobody  else  in  the  room.  The  de-  kmoht. 
ceased  took  out  a  paper  either  from  a  drawer  of  the 
little  table  at  which  he  was  sitting,  or  from  a  port- 
able writing  desk,  that  stood  or  lay  upon  it ;  it  was 
folded,  he  spread  it  before  us,  saying  ' This  is  my 
will,  it  is  a  small  will  written  on  one  sheet  of  paper 
and  all  on  one  side :'  turning  to  me  he  said,  '  Will 
you  sign  it,'  or  *  Will  you  witness  it/  I  took  the 
pen  and  wrote  my  name,  most  likely  the  deceased 
told  me  tfhere  to  write  it.  As  soon  as  I  had  wrote 
my  name  I  went  back  to  my  seat.  Then  he  asked 
the  others  to  sign  as  I  had  done,  and  they  did. 
When  they  had  so  done  he  took  and  put  the  will 
away  again,  1  cannot  say  whether  in  the  drawer  or 
in  the  desk.  Before  either  of  us  signed  I  remember 
he  said,  'That  he  had  made  a  mistake,  but  he  had 
rectified  it  at  the  bottom.9  He  did  not  sign  it  in  my 
presence,  he  did  not  use  pen  and  ink  while  I  was 
with  him  ;  he  did  not  say  that  he  had  written  it 
himself,  otherwise  than  as  by  what  I  have  deposed. 
He  did  not  say  he  had  signed  it.  I  cannot  say 
that  it  had  been  signed  when  I  saw  it ;  I  would  not 
swear  that  Mr.  Blake's  name  was  not  to  it  when  I 
signed  mine,  but  I  did  not  see  it,  that  is,  I  do  not 
remember  that  I  saw  it.  I  have  no  recollection  at 
all  of  having  seen  Mr.  Blake's  signature  at  the  foot 
of  the  will  when  I  signed  my  name  to  it ;  I  am  very 
sure  that  it  was  not  signed  by  Mr.  Blake  the 
deceased,  in  my  presence,  and  that  he  did  not  say  of 
any  name  to  it,  '  that  it  was  his  or  of  his  writing,'  or 
anything  to  that  effect.  [The  witness  was  shewn 
and  identified  the  will.]     I  did  not  see  the  name 


656  CASES   DETERMINED   IN  THE 

1843.       '  Edmund  Blake'  at  that  time,  as  I  see  it  now,  oppo- 
May  i9th.     site  the  seal  and  at  the  end  of  the  will ;  there  was 

b!T7b  no  seal  there  then,  of  that  I  am  certain ;  I  do  not 
Kmokt.  think  that  the  name  was  there,  but  I  do  not  swear 
that ;  I  am  sure  that  if  it  was  there  the  deceased  did 
not,  by  anything  he  said,  acknowledge  it  to  be  his 
signature ;  he  did  no  more  than  say,  it  was  his  will, 
and  that  it  was  a  short  or  a  little  will,  and  he  spoke 
also  of  the  mistake  he  had  made  and  rectified  at 
the  bottom.  I  think  uow  that,  when  he  held  the 
paper  in  his  hand,  telling  us  that  it  was  his  will,  he 
read  the  first  words  to  us — ( This  is  the  last  will  and 
testament  of  me,  Edmund  Blake9 — as  much  as  that 
I  think  he  read  aloud/' 

According  to  this  witness  the  deceased  produced 
the  paper  from  the  drawer  of  a  table  or  writing  desk, 
he  spread  it  upon  the  table,  he  called  the  attention 
of  the  witnesses  to  a  correction ;  and  mention  is 
made  of  that  correction  in  the  attestation  clause ;  he 
reads  so  much  of  it  as,  "  This  is  the  last  will  of  me, 
Edmund  Blake,"  he  asked  this  witness,  and  the 
other  witnesses  to  sign  this,  which  he  declares  is  his 
will;  the  witness  however  will  not  undertake  to 
swear  that  the  name  of  the  deceased  was  there ;  he 
is  sure  the  deceased  did  not  sign  it  in  his  presence, 
and  he  is  sure  be  did  not  formally  acknowledge  it : 
he  attested  it. 

On  cross-examination  he  says,  "  The  deceased  was 
sitting  at  a  little  table,  not  far  from  the  fire-place, 
there  was  just  room  enough  for  me  to  sit,  as  I  did, 
almost  by  the  side  of  him,  nearer  the  fire,  rather 
before  than  behind  him  ;  his  wife  sat  opposite  me 
on  the  other  side  of  the  deceased.  Each  person  in 
the  room  could  see  what  any  one  of  the  others  did. 
When  I  was  about  to  sign  my  name  I  left  my  place, 
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and  went  round  to  the  deceased  ;  I  was  at  his  right      1843. 
hand  when  I  wrote  my  name  ;  the  only  way  in  which     May  i9th. 
that  change  of  my  position  could  affect  the  view  of      Bla« 
the  other  witnesses  would  be,  as  I  should  suppose,      KT^. 
that  they  saw  almost  better  what  I  did  than  if  I  had 
been  on  the  side  of  the  deceased  on  which  I  sat. 

The  next  witness  is  Charles  Sellick,  the  appren- 
tice, he  was  about  seventeen  years  of  age  at  the  time 
of  the  transaction.  After  deposing  to  going  to  the 
house  of  the  deceased,  the  size  of  the  room,  the  po- 
sition in  which  the  parties  sat,  to  the  same  effect  as 
the  former  witness,  he  says, — "  Mr.  Blake  took  his 
will  from  a  writing  desk,  brought  to  him  by  his 
wife,  he  took  it  up  and  said,  '  Mine  is  a  short  will, 
it  is  written  on  one  sheet  of  paper/  He  asked  the 
elder  Mr.  Brewer  to  put  his  name  to  it,  and  lor  that 
purpose  to  sit  down  at  a  table  on  Mr.  Blake's  right 
hand,  on  which  table  Mr.  Blake  then  placed  it, 
open  as  I  recollect ;  Mr.  Brewer  wrote  his  name 
where  Mr.  Blake  pointed  out  to  him,  Mr.  Brewer, 
the  younger,  and  I  did  the  same,  Mr.  Blake  pointing 
out  the  place  to  each  of  us  in  turn.  Mr.  Blake 
read  a  part  of  the  beginning  of  the  will,  just  as  much 
as  said  that  it  was  his  will,  and  he  pointed  out  to  us 
a  place  in  the  middle  of  the  will  where  he  had  made 
a  mistake,  which  he  said  he  had  corrected  at  the 
bottom.  I  remember  he  made  us  all  stand  up  to 
see  where  the  mistake  had  been  made,  and  where 
he  had  written  the  correction  of  it  at  the  bottom.  I 
am  sure  Mr.  Blake  did  not  sign  the  will  then,  or  at 
any  time  in  my  presence ;  I  do  not  remember  having 
seen  his  name  to  the  will,  and  I  am  quite  positive 
he  did  not  point  it  out  to  me.  I  do  not  remember 
that  he  said  anything,  or  that  anything  else  was 
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1843,       said  or  done  in  my  presence  concerning  the  will. 

May  19th.     [The  witness  was  shown  and  identified  the  will.] 

BlIu       I  will  swear  to  the  best  of  my  belief  that  the  name 

kSuwt.      '  Edmund  Blake/  appearing  at  the  foot  or  end  of 

the  will,  between  the  clause  of  attestation  and  the 

seal,  was  not  written,  that  is,  had  not  been  written 

and  was  not  upon  it  when  I  wrote  my  name  as  a 

witness.     I  was  a  youngster,  I  was  unused  to  the 

form  of  such  things,  I  did  not  think  anything  of  it ; 

I  am  quite  certain  that  the  seal  was  not  there  at  the 

time  now  deposed  of.     I  will  not  swear  positively 

that  the  name  was  not  there,  but  only  that  I  do  not 

remember  it." 

On  cross-examination.—"  I  signed  my  name  when 
each  of  the  others  signed,  they  and  I  were  present 
alike  with  Mr.  and  Mrs.  Blake.  It  was  a  very 
small  room,  nothing  could  be  done  without  my 
seeing  it.  I  do  not  well  know  that  Mr.  Brewer,  the 
elder,  could  see  as  he  sat  what  was  done  by  me  and 
Mr.  George  Brewer ;  the  only  change  in  position 
was  in  the  witnesses,  each  of  us  going  in  turn  to  the 
chair  put  for  us  at  the  table,  on  which  the  will  was 
placed.  The  will  lay  on  the  table ;  I  did  not  know 
the  contents  of  the  clause  of  attestation,  I  was  de- 
sired to  put  my  name,  and  I  did/9 

According  to  this  witness,  he  went  to  the  de- 
ceased's house,  the  deceased  produced  a  will,  all  in 
his  own  handwriting  ;  he  pointed  out  to  the  atten- 
tion of  the  witness  an  alteration  in  the  body  of  the 
will,  the  attestation  clause  notices  the  alteration ; 
the  paper  was  spread  open,  there  was  no  conceal* 
ment,  the  attention  of  the  witness  was  fully  called 
to  all  the  circumstances ; — he  swears  that  according 
to  his  belief  the  name  of  the  deceased  was  not  then 
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signed,  and  that  the  signature  of  the  deceased  was      IMS* 
not  there.  May  i9th. 

The  third  witness  is  George  Brewer,  after  de-  bH7e 
posing  as  to  going  to  the  house,  and  as  to  the  fiKJ£. 
seats  and  positions  of  the  several  parties  in  the 
room,  he  says, — "  Mrs.  Blake  brought  a  writing- 
desk,  which  she  put  on  the  table.  Mr.  Blake  took 
from  it  the  paper  we  were  to  sign,  whether  it  was  a 
folded  paper  or  not  I  cannot  say.  He  held  it  up  by 
one  corner,  and  told  us  how  it  was  his  will,  and 
something  about  a  mistake  he  had  made  in  it,  and 
how  he  had  rectified  it  at  the  bottom.  He  showed 
us  where  the  mistake  had  been.'9 

Here  is  this  gentleman  pointing  out  the  alteration 
or  correction,  and  saying  the  will  was  all  in  his  own 
handwriting,  surely  this  must  have  a  most  important 
bearing  on  the  case. 

"  He  read  some  of  it  to  us,  some  of  the  top  part, 
and  some  of  the  bottom ;  he  said  there  was  but 
one  side  of  it ;  it  was  all  written  on  one  side  of 
a  sheet.  The  next  thing  was  we  signed  it.  .  I  do 
not  know  about  Mr.  Blake  signing  it,  I  cannot  say 
whether  he  did  or  not.  I  did  not  take  any  notice 
of  that.  I  remember  Mr.  Blake  dipping  the  pen  in 
the  ink  and  giving  it  to  us,  but  whether  he  wrote 
anything  with  it  himself  or  signed  his  name  to  it  I 
cannot  say.  I  do  not  remember  anything  about  a 
seal  to  it,  or  anything  about  Mr.  Blake  publishing 
or  declaring  it  to  be  his  will."  [After  identifying 
the  will.]  "  I  cannot  say  whether  the  naihe  Ed- 
mund Blake,  opposite  to  the  seal,  at  the  foot  or  end 
of  the  will,  was  there  or  not  when  I  so  wrote  my 
name  as  a  witness.  I  cannot  say  whether  the  seal 
was  there  at  the  time  or  not." 


1 


560  CASES    DETERMINED   IN   THE 

1843.  On  cross-examination — "The  will  in  question 

May  i9tk     wa8  on  a  table  by  the  right  hand  of  the  deceased  when 

£^B       it  was  being  signed  by  me  and  my  fellow  witnesses. 

against       j  did  not  know  the  contents  of  the  clause  of  attesta- 

Kn0"'     tion  to  it  when  I  signed  my  name." 

How  can  this  be !  When  Mr.  Blake  had  taken 
such  pains  to  point  out  the  alteration  in  the  will 
and  in  the  attestation  clause  to  the  witnesses  ;  how 
is  it  possible  on  such  evidence  to  believe  that  the 
testator  did  not  sign  before  the  witness  subscribed  ? 

u  I  would  not  swear  that  it  is  not  what  Mr. 
Blake  read,  but  my  memory  will  not  serve  me  to 
say  if  it  were  or  not.  I  was  not  paying  particular 
attention  to  what  was  read  by  the  deceased.  I  do 
not  know  that  I  have  ever  said  that  Mr.  Blake  did 
not  sign  his  will  in  my  presence.  I  have  said  as 
much  as  that  I  did  not  know  whether  he  had  so 
done  or  not.  I  have  heard  Charles  Sellick  say,  that 
Mr.  Blake  did  not  sign  in  our  presence.  From  what 
I  have  heard  my  father  say  about  it,  I  think  he  is 
something  like  myself,  and  cannot  exactly  say  how 
it  was.  My  memory  is  a  very  indifferent  one  for 
speaking  positive.  I  do  not  remember  hearing  Mr. 
Blake  make  any  acknowledgment  of  his  signature 
in  my  presence.  I  do  not  think  that  I  ever  heard 
either  my  father  or  Sellick  say  anything  as  to  that ; 
for  myself  I  have  said  that  I  did  not  think  he  did, 
but  what  I  should  say  is,  that  I  do  not  remember  how 
it  was." 

The  two  other  witnesses  swear  to  the  handwriting 
of  the  deceased,  one  of  them,  Mr.  Read,  a  solicitor, 
says, — "That  he  deposes  without  the  least  hesita- 
tion or  doubt  that  the  whole  of  the  paper  writing, 
propounded  as  the  will  of  the  deceased,  and  the 
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name,  Edmund  Blake,  subscribed  thereto,  is  of  the       1843. 
proper  handwriting  and  subscription   of  the   de-     Mayi9th. 
teased.  Blau 

I  have  already  said  that  until  the  year  1842,  no      Sht. 
steps  were  taken  to  call  in  the  probate  of  this  will. 

These  are  the  circumstances  under  which  this 
will  comes  into  question;  a  will  attested  in  the 
manner  I  have  already  mentioned.  The  witnesses 
will  not  swear  positively  that  the  deceased's  name 
was  not  at  the  bottom  of  the  will  when  they  signed 
it  as  witnesses ;  they  will  not  swear  negatively  ;  the 
last  witness  swears  "that  the  testator  dipped  the 
pen  into  the  ink  and  gave  it  to  them,  but  whether 
he  wrote  anything  with  it  himself  or  signed  his 
name  he  cannot  say."  + 

The  first  point  to  consider  is,  is  it  absolutely 
necessary  to  have  positive  affirmative  testimony  by  I 
the  subscribed  witnesses,  that  the  will  was  actually  ; 
signed  in  their  presence,  or  actually  acknowledged  j 
in  their  presence ;  is  it  absolutely  necessary,  under  \ 
all  circumstances,  that  the  witnesses  should  concur  • 
in  stating  that  these  facts  took  place  ;  or  is  it  abso-  \ 
lutely  necessary,  where  the  witnesses  will  not  swear  \ 
positively,  that  the  Court  should  pronounce  against  \ 
the  validity  of  the  will  ?     I  think  these  are  not 
absolute  requisites  to  the  validity  of  a  will ;  I  think    \ 
the  Court  must  take  into  its  consideration  all  the 
circumstances  of  the  case,  and  judge  from  them 
collectively,  whether  there  was  not  at  least  an  ac- 
knowledgment of  a  signature,  clearly  existing  on    } 
the  face  of  the  will  at  the  time  of  attestation  ;  I 
think,  under  all  the  circumstances  of  this  case,  that 
the  Court  can  have  no  doubt  that  that  is  what  has 
taken  place  here.     What  are  the  circumstances? 
vol.  hi.  o  o 
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1843.  Three  years  after  the  transaction  took  place,  the 
May  i9th.  witnesses  depose,  that  they  went  to  the  deceased's 
bZITe  house  to  see  him  sign  his  will ;  they  were  intro- 
Kmwot.  duced  to  him  ;  he  is  described  as  the  writer  for  an 
attorney  ;  they  find  him  sitting  in  a  chair  near  the 
fire-place ;  his  wife  tells  him,  the  witnesses  are 
come  to  witness  his  will;  he  produces  this  paper 
from  a  desk ;  he  unfolds  the  paper ;  he  lays  it  open 
on  a  table  before  them,  so  that  each  might  see 
what  the  paper  was ;  he  is  not  satisfied  with  that, 
he  tells  them  that  it  is  his  will ;  that  it  is  all  in  his 
own  handwriting ;  that  it  is  a  short  will,  all  on  one 
side  of  a  sheet  of  paper ;  that  he  had  made  a  mistake 
in  the  body  of  the  will ;  that  he  had  rectified  the 
mistake;  he  pointed  out  to  them  where  this  had 
been  done ;  he  calls  on  them  to  come  nearer  and 
see  how  he  had  altered  the  mistake ;  he  reads  the 
attestation  clause  -to  them  ; — everything  in  short  is 
done  in  the  most  open  manner  by  the  deceased  ; — 
he  reads  the  words,  "  this  is  the  last  will  and  tes- 
tament of  me,  Edmund  Blake ;"  this  paper  appears 
signed  "  Edmund  Blake ;"  there  is  a  seal ;  the  wit- 
nesses are  sure  there  never  was  a  seal ;  they  are  not 
so  sure  whether  he  did  or  not  sign  in  their  presence. 
I  cannot  entertain  a  doubt  that  this  paper 
was  signed  before  the  witnesses  subscribed ;  I 
have  no  more  doubt  of  the  fact,  than  if  they  had 
positively  sworn  to  that  effect ;  when  I  look  to  the 
care  and  caution  with  which  the  paper  is  prepared, 
the  knowledge  of  the  deceased  in  testamentary 
matters,  derived  from  his  occupation  in  a  solicitor's 
office ;  he  must  have  known  how  to  give  validity 
to  a  testamentary  paper  in  the  year  1838 ;  no 
doubt  the  memory  of  the  witnesses  fails  them  with 
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regard   to   circumstances   happening  nearly    four       1843* 
years  ago.     The  Court  cannot  safely  trust  to  the     May  i9tb. 
memory  of  witnesses   under  such  circumstances;        bTITb 
it  must  attend  to  the  facts  of  the  case,  and  say      &*%£. 
whether  it  is  satisfied,  that  the  name  of  the  deceased 
was  written  to  the  will  when  the  witnesses  signed 
it ;    whether  it  was  signed  in   their  presence,  or 
signed  beforehand,  and  acknowledged  in  their  pre- 
sence.    The  deceased  saying,  that  the  will  was  all 
in  his  handwriting,  if  the  Court  is  satisfied  that 
his  signature  was  then  written,  would  be  sufficient 
as   an    acknowledgment  of   his  signature  ;    it  is 
not  necessary  that  a  testator  should  actually  have 
pointed  out  to  the  witnesses  his  name,  and  say, 
"  that  is  my  name,  or  my  handwriting/'    if  the 
Court  is  satisfied  that  the  signature  of  a  testator 
was  there  at  the  time. 

The  case  of  Ilott  v.  Genge  (a)  has  been  much 
referred  to  in  argument ;  indeed,  the  Court  was 
in  hopes  that  something  might  ere  this  have  been 
known  as  to  the  result  of  that  case ;  if  the  appeal 
to  the  Judicial  Committee  in  that  case  had  been 
decided,  the  Court  would  have  had  some  informa- 
tion as  to  the  view  taken  of  the  9th  section  of  the 
Wills  Act  in  the  Appeal  Court.  In  the  other  case 
referred  to  in  Ilott  v.  Genge,  Doe  dem.  Jackson  v. 
Jackson,  I  believe  there  is  no  doubt  about  a  new 
trial  having  been  granted,  and  that  the  Court  of 
Queen's  Bench,  which  made  the  rule  for  the  new 
trial  absolute,  expressed  great  doubt, — to  put  it  no 
higher, — whether,  in  that  case,  there  had  been  a 
due  execution  of  the  will.     Ilott  v.  Genge  was,  in 

(a)  3  Cart.  160. 
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1843.       my  opinion,  a  case  under  very  different  circum- 

May  19th.     stances  from  the  present.     In  that  case,  the  object 

Bun       of  the  testator  was  to  conceal  his  signature, — if  it 

KmoBT.      were  there  at  the  time, — from  the  witnesses ,  the 

greatest  pains  were  taken  to  conceal  from  them 

what  the  paper  was ;  here,  everything  was  done  in 

the  most  open  manner. 

The  result  to  which  I  come  is,  that  the  Court  is 
not  bound  to  have  the  positive  affirmative  evidence 
of  the  subscribed  witnesses.  I  am  quite  satisfied 
that  the  name  of  the  testator  was  signed  to  the 
paper  before  the  witnesses  subscribed  ;  and  I  think 
that  his  acknowledging  this  to  be  his  will,  it  being 
all  in  his  own  handwriting,  and  his  name,  as  I 
hold,  being  then  signed  to  it,  amounts  to  a  sufficient 
acknowledgment  of  his  signature.  I  pronounce  for 
the  validity  of  this  paper  as  a  will,  and  I  direct  the 
probate  to  be  delivered  out  to  the  executor. 

Dr.  Haggard. — Does  the  Court  think  my  party 
entitled  to  his  costs  out  of  the  estate  ? 

Sir  Herbert  Jenner  Fust. 
I  much  doubt,  Dr.  Haggard,  whether  I  ought 
not  to  have  condemned  your  party  in  the  costs ;  I 
shall  not  do  that  in  the  present  instance,  but  I  cer- 
tainly shall  not  give  him  his  costs.  I  make  no 
order  as  to  the  costs. 
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The  Office  of  the  Judge  promoted  by  l8iS. 

Sanders  against  Head,  (a)  April***. 

June  15th. 

This  cause  having  been  remitted  to  this  Court,  a  clergyman 
the  proctor  for  the  promoter  of  the  office,  on  the  three  yean  for 
first  session  of  Hilary  Term,  brought  in  Articles,  ^^gr>inaa 
with  two  Exhibits  annexed.     On  the  second  session,  le^r» in  **?- 

'    gation  and  de- 

the  proctor  for  Mr.  Head  declared  he  opposed  their  gVJ0*.^11* 
admission.     On  the  third  session,  the  Articles  were  mon  Prayer. 

Wh»rA  an 

admitted,  the  proctor  for  Mr.  Head  being  present,  offence  is  cog- 
and  declaring  that  he  did   not  oppose  the  same,  j^aiwci*! 
On  the  fourth  session,  the  proctor  for  Mr.  Head  Jj-^  J^ 
gave  a  negative  issue  to  the  Articles;  on  the  bye  not  specify  the 
day,  he  confessed  the  second  and  third  Articles  to  Canon  or  con. 
be  true,  as  also  so  much  of  the  fourth  Article  as  tended  to  be 
pleaded  the  writing  and  causing  to  be  published  ^p^n^he 
the  letter  therein  referred  to ;  he  also  confessed  the  S^adSm. 
fifth,  sixth,  seventh,  and  eighth  Articles  to  be  true. 
On  the  14th  of  March,  the  proctor  for  Mr.  Head 
declared  that  he  gave  in  no  Allegation,  whereupon 
the  cause  was  concluded  and  assigned  for  informa- 
tions and  sentence. 

Addams  and  Robinson,  as  counsel  for  the  pro- 
moter of  the  office,  cited  and  referred  to  the  4th, 
6th,   36th,  37th,  and  38th  Canons,  (a.d,   1603,) 

(«)  See  this  case,  ante,  p.  32  to  49. 
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1843.  and  to  the  statutes  2  &  3  Edw.  6,  1  Eliz.  c.  2,  and 

April  26th.  13  &  14  Car.  2,  c.  4,  and  Caudrey's  case  (a).    They 

s»kdim  pressed  for  a  sentence  of  deprivation  against  Mr. 

-""*-*'  Head. 


against 
Hxad. 


Queen's  Advocate  for  Mr.  Head. 

The  defendant  has  been  most  vexatiously  treated 
in  this  case ;  the  Articles  contain  no  intimation  of 
the  particular  law  or  canon  to  be  relied  on  in  sup- 
port of  them  ;  this  mode  of  pleading  is  contrary  to 
all  established  practice.  In  Newberry  v„  Good- 
win (6),  Sir  J.  Nicholl  says,  4<  The  two  first  Articles 
plead  the  law  upon  the  subject,  the  canons,  aud  the 
statute ;"  clearly  then,  according  to  that  learned 
Judge,  it  is  incumbent  on  the  promoter  of  the  office 
to  specify  the  statute  or  canou  on  which  he  relies 
for  establishing  the  charge  contained  in  the  Ar- 
ticles. In  the  case  of  The  King's  Proctor  v. 
Stone  (c)9  in  Cox  v.  Gooday  (d)f  and  in  Mastin 
v.  JEscott  (i),  the  particular  statute  or  canon  said 
to  have  been  infringed  or  violated  was  set  forth  in 
the  Articles,  and  the  defendants  were  not,  as  in 
this  case,  compelled  blindly  to  address  themselves 
in  defence  to  the  charge ;  the  particular  law  to  be 
urged  against  them  was  specified  at  the  very  com- 
mencement of  the  proceedings. 

The  Book  of  Common  Prayer,  which  Mr.  Head 
is  charged  with  having  depraved,  is  the  Book  of 
Prayer  now  in  use,  established  by  the  Act  of 
Uniformity,  a.d.  1662.  The  Canons,  a.d.  1603, 
cannot  refer  to  the  present  Book  of  Prayer,  and 

(a)  5  Coke,  1.  0)  1  Phill.  282.  (c)  1  Cons.  424. 

(<*)  2  Cone.  138.  (c)  a  Curt.  692. 
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there  is   no    subsequent    canon    relating  to    the       18*3' 
present  Book  of  Prayer.  Apniaetb. 

Sandshs 

Harding j  (same  side.) — Mr.  Head  is  charged  with  head. 
the  commission  of  an  offence  capital  in  the  Ecclesi- 
astical law,  and  is  entitled  to  have  the  law  strictly 
weighed,  and  construed  strictly  in  his  favour.  The 
statute  of  the  1  Eliz.  is,  as  respects  Mr.  Head,  a 
penal  statute,  he  must  be  clearly  convicted  of 
having  preached,  declared,  or  spoken  in  derogation 
or  depraving  of  the  Book  of  Common  Prayer ;  it 
will  not  be  sufficient  to  shew  that  Mr.  Head  is 
within  the  spirit  of  the  act,  he  must  be  brought 
within  the  spirit  and  the  letter.  In  Fletcher  v. 
Sondes  {a),  Chief  Justice  Best  says,  "The  rule 
requires  that  all  penal  laws  should  be  construed 
strictly,  that  no  cases  should  be  holden  to  be 
reached  by  them,  but  such  as  are  within  both  the 
spirit  and  letter  of  such  laws.  If  these  rules  are 
violated,  the  fate  of  accused  persons  is  decided  by 
the  arbitrary  discretion  of  Judges,  and  not  by  the 
express  authority  of  the  laws."  Mr.  Head  has  not 
preached,  and  he  has  not  spoken,  anything  in  de- 
rogation of  the  Book  of  Common  Prayer ;  then  has 
he  declared?  The  word  declare,  from  its  juxta- 
position with  the  words  preach  and  speak,  clearly 
means  a  declaration  by  parol,  he  must  have  de- 
clared by  word  of  mouth.  The  rule  noscitur  a 
sociis  applies  in  the  construction  of  this  act,  the 
word  declare,  placed  between  the  words  preach  and 
speak,  shews  that  an  oral  declaration  was  intended 
to  be  forbidden.     Jenkinson  v.  Thomas  (6),  Evans 

(«)  3  Bing.  580.  (b)  4  T.  R.  665 
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1848»  v.  Evans  (a).  By  the  act  of  tha  14  Geo.  2,  c.  1, 
April  26th.  all  persons  who  should  steal  sheep,  or  any  other 
Sandeis  cattle ,  were  deprived  of  the  benefit  of  clergy.  The 
Hil^!!  stealing  of  any  cattle  would  seem  to  be  compre- 
hended by  the  general  words,  any  other;  but  it 
was  found  necessary  to  pass  the  15  Geo.  2,  c.  34, 
in  order  to  explain  that  the  first  act  was  meant  to 
extend  to  all  other  cattle;  until  the  Legislature 
specified  what  cattle  were  meant  to  be  included, 
the  Judges  felt  that  they  could  not  apply  the  statute 
to  any  other  cattle  but  sheep.  The  statute  of  Eliza- 
beth never  contemplated  the  possibility  of  a  clergy- 
man publishing,  by  printing,  anything  in  deroga- 
tion of  the  Book  of  Prayer ;  that  case  was  amply 
provided  against  in  other  ways ;  no  person  could 
print  any  work  or  letter  without  being  subject  to  a 
kind  of  censorship  of  the  press.  Mr.  Hal  lam,  in  his 
Constitutional  History  (6),  shews  the  extreme  jealousy 
with  which  the  diffusion  of  free  inquiry  through  the 
press  was  viewed.  That  the  trade  of  printing  was 
subject  to  a  sort  of  peculiar  superintendence.  That 
the  Council  frequently  issued  proclamations  to 
restrain  the  importation  of  books,  or  to  regulate 
their  sale.  That  it  was  penal  to  utter,  or  to  possess, 
even  the  most  learned  works  on  the  Catholic  side. 
That  every  printer  was  enjoined  to  certify  his 
presses  to  the  Stationers'  Company,  on  pain  of 
having  them  defaced,  and  of  suffering  a  year's 
imprisonment.  No  printer  was  to  print  any  book, 
matter,  or  thing  whatsoever,  until  it  should  have 
been  first  perused  and  allowed  by  the  Archbishop 
of  Canterbury  or  the  Bishop  of  Ixradon.     Every 

(a)  4  T.  R.  224-459.  (*)  Vol  1,  p.  233. 
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person  selling  books  printed  contrary  to  the  intent       1843. 
of  this  ordinance,  to  suffer  three  months'  imprison-     April  26tb. 

ment.  Sanders 

Can  it  be  wondered  at,  that  the  Legislature,  in  ^il"* 
framing  the  Act  of  1  Eliz.  should  have  considered 
that  the  offence  of  declaring  by  printing  was  amply 
provided  against  by  the  laws  and  ordinances  then  in 
force,  and  have  contented  themselves  with  providing 
against  verbal  heresy  or  schism  ?  It  is  well  known 
that,  at  this  period,  the  clergy  were  in  the  habit  of 
meeting  and  discussing  theological  subjects ;  these 
meetings  were  called  "  prophesyings,"  and  were 
rigourously  suppressed  in  those  days.  It  was  for 
attending  one  of  such  assemblies  that  Archbishop 
Grindal  was  suspended;  this  was  probably  the 
"  declaring"  intended  to  be  forbidden  by  the 
statute.  The  reason  why  the  Act  of  Uniformity  did 
did  not  impose  any  new  penalty  on  publishing  by 
printing,  is  explained  by  referring  to  the  Act  of 
13  &  14  Car.  2,  c.  33,  which  by  the  second  section 
provided  for  the  case  of  printing ;  that  statute  is 
now  expired,  and  cannot  be  urged  against  Mr. 
Head. 

The  above  argument  will  be  borne  out  by  refer- 
ence to  statutes  in  pari  materia,  in  which  the  word 
"  print "  is  used  when  it  was  the  intention  of  the 
Legislature  to  prohibit  that  mode  of  publishing 
opinions ;  25  Hen.  8,  c.  22,  ss  8,  9 ;  26  Hen.  8, 
c.  13,  s.  2  ;  35  Hen.  8,  c.  5  ;  1  Edw,  6,  c.  1,  s.  1— 
c.  12,  s.  7  ;  2  &  3  Edw.  6,  c.  1 ;  5  &  6  Edw.  6,  c. 
11,  s.  2  ;  1  &  2  Phil.  &  Mary,  c.  10  ;  1  Eliz.  c.  2, 
s.  4;  5  Eliz.  c.  1,  s.  10 ;  13  Eliz.  c.  2,  s.  2;  23 
Eliz.  c.  2 ;  35  Eliz.  c.  1,  s.  1. 

The  Court  will  not  visit  Mr.    Head   with    the 
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1843.  extreme  punishment  of  deprivation;  the  statute 
April  2eth.    itself  makes  a  distinction  between  first  and  second 

s^.8      offences. 

hIT?  ^e  ^0urt>  moreover,  will  distinguish  between 

an  offence  by  speaking  in  derogation  of  some  great 
doctrine  of  universal,  or  even  of  Anglican  reception, 
and  against  a  Liturgy,  which  may  be  altered,  which 
may  be  termed  a  "  thing  indifferent."  The  preface 
to  the  Prayer- Book,  itself  part  and  parcel  of  the 
statute  of  Charles  2,  notices  this.  It  says,  "  The 
particular  forms  of  divine  worship,  and  the  rites 
and  ceremonies  appointed  to  be  used  therein,  being 
things  in  their  own  nature,  indifferent,  and  alter- 
able, and  so  acknowledged ;  it  is  but  reasonable, 
that  upon  weighty  and  important  considerations, 
according  to  the  various  exigency  of  times  and 
occasions,  changes  and  alterations  should  be  made 
therein/' 

Judgment, 
Sir  Herbert  Jenner  Fust. 
June  15th.  This  is  a  proceeding  by  Articles,  against  the 
Rev.  Henry  Erskine  Head,  a  clerk  in  holy  orders 
of  the  United  Church  of  England  and  Ireland, 
rector  of  the  Rectory  and  Parish  Church  of  Feniton, 
in  the  county  of  Devon,  in  the  diocese  of  Exeter, 
and  in  the  province  of  Canterbury,  This  proceed- 
ing is  commenced  in  this  Court  in  virtue  of  letters 
of  request,  from  the  Bishop  of  Exeter,  which  have 
been  presented  under  the  provisions  of  the  statute 
passed  during  the  3rd  and  4th  years  of  the  reign 
of  her  present  Majesty,  (c.  86,)  entitled  "  An  Act  for 
better  Enforcing  Church  Discipline."  On  these 
letters    being   presented   and    accepted,    a   decree 
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1  issued  from  this  Court  on  the  i 4th  of  Nov.  1841,       1843. 

calling  on  Mr.  Head  to  answer  to  certain  articles,     jone  15th. 

I  heads,  positions,  or  interrogatories  to  beadministered      s.^r* 

to  him  touching  and  concerning  his  soul's  health,       a£l\n" 
and  the  lawful  correction  and   reformation  of  his 

I  manners  and    excesses;    and  more  especially  for 

having  offended  against  the  laws,  statutes,  consti- 
tutions, and  canons  ecclesiastical  of  the  realm, 
by  having  written  and  published,  or  caused  to  be 
published,  in  a  certain  Newspaper  called  "The 
Western  Times,"  a  Letter,  entitled  "  A  View  of  the 
Duplicity  of  the  present  System  of  Episcopal  Minis- 
tration, in  a  Letter  addressed  to  the  Parishioners  of 
Ke niton,  Devon,  occasioned  by  the  Bishop  of  Exeter's 
Circular  on  Confirmation,  by  Henry  Erskine  Head, 
A.M.,  Rector  of  Feniton,  Devon  ;"  in  which  Letter 
it  is  openly  affirmed  and  maintained  that  The  Cate- 
chism and  the  Order  of  Confirmation,  in  the  Book 
of  Common  Prayer,  contain  erroneous  and  strange 
doctrine  ;  and  wherein  are  also  openly  affirmed  and 
maintained  other  positions  in  derogation  and  deprav- 
ing of  the  said  Book  of  Common  Prayer,  contrary 
to  the  said  laws,  statutes,  constitutions,  and  canons 
ecclesiastical  of  the  realm,  and  against  the  peace 
and  unity  of  the  Church. 

•These  are  the  charges  contained  in  the  decree 
or  citation,  issued  and  founded  on  the  letters  of 
request.  This  decree  was  personally  served,  and 
was  returned  on  the  1st  of  December  1841  ;  on  the 
following  Court  day,  a  proctor  appeared  for  Mr. 
Head,  but  under  protest.  This  protest  was  extended, 
it  was  discussed  in  this  Court,  and  finally,  the  Court 
was  of  opinion  that  the  protest  was  not  sustainable, 
and  accordingly  the  Court  overruled  it,  and  assigned 
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1 843.       Mr.  Head  to  appear  absolutely,  [ante,  p.  49].    From 
j«fw  16th.     this  order,  an  appeal  was  presented  to  her  Majesty 
n**Z**      *D  Council,  and  after  some  deliberation,  the  decree 
Yi'lT       wa*  a^rme(^'      I*  seems  that  the  Judges  of  the 
Judicial  Committee  of  the  Privy  Council  had  con- 
siderable doubt,  whether  the  provisions  of  the  Act  of 
Parliament  had  been  duly  complied  with  ;  I  say 
this,  in  order  to  shew  that  the  appeal  was  doc 
unjustifiable,  for  the  Judges  in  the  Appellate  Court 
strongly  intimated  an  opinion  that  the  question  was 
one  very  fair  and  proper  to  be  brought  up  for  the 
revision  of  a  superior  Court. 

The  cause  having  been  remitted,  Articles  were 
brought  in  ;  the  admission  of  them  was  not  opposed. 
At  first,  notice  was  given  that  the  Articles  would  be 
opposed,  but  it  was  withdrawn,  and  the  Articles 
were  admitted  without  opposition;  a  negative  issue 
was  thereupon  given,  and  certain  admissions  made 
on  behalf  of  Mr.  Head,  in  order  to  avoid  the 
expense  of  taking  evidence;  in  consequence,  no 
evidence  became  necessary,  no  witnesses  were  ex- 
amined. The  principal  facts  being  then  admitted, 
the  only  question  then  remained,  —  upon  these 
admissions  had  an  offence  been  committed  cogniz- 
able in  the  Ecclesiastical  Court? — this  was  a  ques- 
tion simply  of  law,  and  of  law  only. 

Now,  it  is  to  be  observed  that,  in  the  first  place, 
the  protest  did  not  apply  to  the  merits  of  the  case ; 
it  rested  on  ground  quite  independent  of  the  circum- 
stances set  forth  in  the  decree  or  articles.  It  was 
simply  a  question,  whether  the  Bishop  of  Exeter, 
the  diocesan  to  whom  Mr.  Head  is  subject,  had 
complied  with  the  requisites  of  the  Act  of  Parlia- 
ment, (3  &  4  Vict.  c.  86) ;  the  bishop  having  in  the 
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lb  first  instance  given  notice  that  he  intended  to  issue       I8*3* 

'x\  a  commission  under  the  3rd  section  of  the  Act.     Juneistb. 

ty  The  letters  of  request  were  after  that  presented  to     Sander* 

^5  f  this  Court,  the  notice  not  having  been  withdrawn ;      ^*r 

on  this  the  protest  was  founded.     I  have  already 
stated  that  the  decree  of  this  Court,  overruling  the 
protest,  has  been  held  to  be  right;  the  cause  has 
i  R  been  remitted,  and  now  comes  on  to  be  heard  on  its 

merits,  without  any  prejudice  on  the  one  side  or  the 
other,  by  reason  of  what  has  passed  in  the  Privy 
Council. 

The  Articles  are  nine  in  number ;  the  first  pleads 
as  follows  : — 

"  We  article  and  object  to  you,  the  said  Rev. 
Henry  Erskine  Head,  clerk,  that  you  know,  believe, 
or  have  heard  that,  by  the  laws,  statutes,  constitu- 
tions, and  canons  ecclesiastical  of  the  realm,  it  is 
expressly  forbidden  to  any  parson,  vicar,  or  other 
minister  whatsoever,  of  the  United  Church  of 
England  and  Ireland,  to  say  open  prayer  in  any 
church  or  chapel,  or  other  place  of  public  worship, 
or  to  administer  the  sacraments,  or  other  rites  and 
ceremonies  of  the  Church,  in  any  other  form,  or  after 
any  other  order  than  those  contained  in  the  Book 
of  Common  Prayer,  and  the  administration  of  the 
sacraments,  and  other  rites '  and  ceremonies  of  the 
Church  of  England  by  law  established  :  and  that  it 
is  also  expressly  forbidden  to  any  such  parson, 
vicar,  or  other  minister  of  the  said  United  Church 
of  England  and  Ireland,  whatsoever  to  preach, 
declare,  or  speak  anything  to  the  derogation  or 
depraving  of  the  said  Book  of  Common  Prayer,  and 
administration  of  the  sacraments,  and  other  rites 
and  ceremonies  of  the  Church  of  England,  or  of 
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1843.       anything  therein  contained,  or  of  any  part  thereof; 
June  i5th.     and  that  all  ordinaries  are  empowered  to  take  cog- 
Sa~R8      nizance  of  such  offences  committed  within  the  limits 
again*       Qf  their  several  jurisdictions,   and  to   punish  the 
offenders  by  admonition,  or  suspension,  or  depriva- 
tion, according  to  the  exigency  of  the  case.     And 
we  article  and  object  of  this,  &c." 

The  first  Article,  therefore,  states  generally  the 
law  contended  to  be  applicable  to  the  condition 
in  which  Mr.  Head  has  placed  himself. 

The  second  Article  pleads, — "  That  the  said  Rev. 
Henry  Erskine  Head  hath  for  many  years  last  past 
been,  and  now  is  a  priest  or  minister  in  holy  orders 
of  the  United  Church  of  England  and  Ireland ;  and 
for  several  years  has  been  and  now  is  rector  of 
the  Rectory  and  Parish  Church  of  Feniton,  in  the 
county  of  Devon,  in  the  diocese  of  Exeter,  and 
province  of  Canterbury,  and  has  been  rightly  and 
lawfully  instituted  and  inducted  in  and  to  the  said 
rectory  ;  and  that,  for,  and  as  such,  and  as  the  law- 
ful rector  of  the  said  rectory  has  been  for  several 
years  last  past,  and  now  is  commonly  accounted, 
reputed  and  taken  to  be." 

The  third  Article  exhibits  in  supply  of  proof  the 
act  of  institution. 

The  4th  Article  contains  the  commencement  of 
the  charge  against  Mr.  Head :  it  pleads,  "  Also  we 
article  and  object  to  you,  the  said  Rev.  Henry 
Erskine  Head,  clerk,  that  you,  in  the  month  of 
August,  in  the  year  of  our  Lord  1841,  wrote  and 
published,  or  caused  to  be  written  and  published 
within  the  diocese  of  Exeter,  to  wit,  in  a  certain 
newspaper,  called,  "  The  Western  Times,"  dated, 
Exeter,   Saturday,   August  21st,    1841,   a   letter, 
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tfa«  entitled,  "  A  View  of  the  Duplicity  of  the  present       18*3* 

fa:  System   of    Episcopal    Ministration,   in   a   Letter    Jttne  15th' 

ea  addressed  to  the  Parishioners  of  Feniton,  Devon;     Sander 

.  '  against 

'i:  occasioned  by  the  Bishop  of  Exeter's  circular,  on       head. 

>pr<  confirmation,  by  Henry  Erskine  Head,  A.M.,  Rec- 

l  tor  of  Feniton,    Devon ;" — in    which   letter,    you 

advisedly  affirmed  and  maintained,  that  the  Cate- 

r:.  chisra,  the  order  of  Baptism,  and  the  order  of  Con- 

je  firmation,  in  the  Book  of  Common  Prayer,  contain 

erroneous  and  strange  doctrine,  and  wherein  you 

^  also  advisedly  affirmed  and  maintained  other  posi- 

p  tions,  in  derogation   and   depraving  of*  the  said 

jgj  Book  of  Common  Prayer,  contrary  or  repugnant  to 

0  the  laws,  statutes,  constitutions,  and  canons  eccle- 

f  siastical  of  the  realm,  and  against  the  peace  and 

^  unity  of  the  Church." 

t  The  5th  Article  contains  certain  passages  of  the 

.  Letter  so  specified,  in  the  general  charge  of  the 

4th  Article,  as  containing  erroneous  and  strange 
doctrine,  and  in  which  positions  are  advisedly 
maintained  in  derogation  and  depraving  of  the  said 
Book  of  Common  Prayer,  and  among  them  of  the 
Catechism. 

The  6th  Article  pleads,  "  That  Mr.  Head  has 
admitted  that  he  published  the  Letter,  to  which  I 
have  already  alluded. 

The  7th  Article  pleads,— That  by  reason  of  his 
having  published,  or  caused  to  be  published  this 
Letter,  "  there  was,  and  is,  a  scandal  and  evil 
report,  in  the  said  diocese,  against  you,  the  said 
Henry  Erskine  Head,  as  having  offended  against 
the  laws  Ecclesiastical :  and  that,  by  reason  thereof, 
and  of  a  certain  act  or  statute,  made  in  the  Parlia- 
ment holden  at  Westminster,  in  the  3d  and  4th 
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1843.       years  of  the  reign  of  Her  present  Majesty,  entitled, 

June  i5th.     "  An  Act  for  better  enforcing  Church  discipline/' 

sI^rs     a°d  of  the  letters  of  request,  under  the  hand  and 

iCId?      8ea*  °^  '^e  Bishop  of  the  said  diocese  of  Exeter, 

presented  and  accepted  in  this  cause,  you  were,  and 

are,  subject  to  the  jurisdiction  of  this  Court." 

The  8th  is  a  mere  formal  Article ;  as  is  also  the 
9th,  it  alleges, — "  that  all  and  singular  the  premises 
were,  and  are  true,  public,  and  notorious/'  and 
concludes,  by  praying,  "That  the  Rev.  Henry 
Erskine  Head,  clerk,  may  be  duly  and  canonically 
corrected  'and  punished,  and  may  be  condemned  in 
the  costs  of  the  cause." 

This  is  the  substance  of  the  charge.*  When  the 
*  Articles  were  admitted,  a  negative  issue  was  given  ; 
that  is  the  usual  formal  mode  of  proceeding ;  after- 
wards certain  admissions  were  made  by  Mr.  Head. 
It  is  necessary  to  refer  to  these  admissions,  in  order 
to  show  that  the  facts  of  the  case  were  all  admitted, 
although  the  law  resulting  from  them  was  not 
admitted.  Now,  Mr.  Head  admits  the  truth  of  the 
2d  and  3d  Articles ;  he  also  admits  so  much  of  the 
4th  article,  as  pleads, — "  that  he  is  the  author  and 
publisher,  or  the  cause  of  publishing,"  the  Letter  in 
question,  but  he  does  not  admit,  that  it  contains 
erroneous  doctrine,  or  doctrine  depraving  of  the 
Book  of  Common  Prayer :  that  is  the  question  to 
be  tried,  by  referring  to  the  expressions  made  use 
of  in  the  Letter.  Mr.  Head  also  admits  the  5th, 
6th,  7th,  and  8th  Articles,  admitting  that  so  many 
of  the  passages  from  the  Letter,  as  are  contained 
in  the  5th  'Article,  to  be  true  extracts  from  the 
Letter  published  in  "  The  Western  Times/' 

I  have  already  stated,  that  when  these  Articles 
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were  given  in,  an  intimation  was  made  that  they      1843. 
would  be  opposed,  but  that  was  afterwards  with-    Junei&h. 
drawn  ;  primd  facie,  this  would  seem  to  admit,  that     sa^Trs 
the  articles,  if  proved,  would  contain  a  charge,  ren-      *Jf™n* 
dering  Mr.  Head  liable  to  Ecclesiastical  censure  and 
punishment.     In  the  argument,   however,  it  was 
contended,  that  Mr.  Head  was  not  bound  to  raise 
his  objections  to  the  charge,  on  the  admissibility  of 
the   Articles,   but  that  his  Counsel  might  at  any 
time  take  any  objections,  as  might  seem  most  expe- 
dient to  them  for  the  interest  of  their  client,  and 
that,  if  there  be  any  sustainable  objection,  Mr,  Head 
is  not  precluded  from  taking  it  by  reason  of  having 
permitted  the  Articles  to  be  admitted  without  oppo- 
sition :  I  am  inclined  to  take  that  view  of  the  case, 
and  to  hold,  that  a  party  is  not  obliged  to  object  to 
Articles  at  the  time  they  stand  for  admission,  but  is 
at  liberty  at  any  time,  up  to  the  hearing,  to  urge 
any  objections  to  them,  and  to  have  all  benefit  of 
such  objections  in  the  decision  of  the  cause. 

It  now  becomes  necessary  to  consider  the  nature 
of  the  objections  to  which  the  attention  of  the  Court 
has  been  called. 

It  has  been  made  a  subject  of  complaint,  on  be- 
half of  Mr.  Head,  that  the  Articles  do  not  contain 
any  specification  of  the  law  relied  on  to  establish 
them ;  that  the  first  Article  is  merely  general,  and 
that,  under  such  general  pleading,  it  is  difficult  for 
a  defendant  to  know  how  to  address  himself  to  the 
question  of  law  applicable  to  his  case;  that  the 
Canon  Law  has  been  referred  to  generally  without 
particular  specification.  Certain  cases  have  been 
referred  to  in  which,  in. proceedings  of  this  nature, 
the  specific  statute  or  Canon,  on  which  the  Articles 

vol.  in.  p  p 


■F?VTT> 


578 


CASES    DETERMINED  IN  THE 


1843. 


June  15th. 

Sandkbs 
against 
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were  founded,  has  been  particularized,  and  it  is 
contended,  that,  in  this  case,  the  same  course  ought 
to  have  been  pursued,  the  cases  more  particularly 
alluded  to  are,  The  King's  Proctor  v.  Stone  (a), 
Newberry  v.  Goodwin  (6),  Cox  v.  Goodday  (c), 
Mastin  v.  Escott(d).  In  all  these  cases,  it  is  con- 
tended, the  statute  or  canon,  on  which  the  proceed- 
ings were  founded,  was  set  forth,  in  some  in  the 
citation  or  decree,  in  others  in  the  Articles.  With 
respect  to  some  of  these  cases,  undoubtedly  this  was 
so.  In  the  case  of  The  King's  Proctor  v.  Stone,  the 
proceeding  was  against  a  clergyman,  for  affirming 
and  maintaing  doctrines  contrary  to  the  articles  of 
religion,  as  by  law  established ;  the  citation  set 
forth  the  particular  statute  (13  Eliz.  c.  12),  which 
constituted  this  an  offence,  and  prescribed  a  parti- 
cular penalty  for  it,  namely,  deprivation.  In  that 
case,  therefore,  where  the  offence  was  heresy,  and 
where  a  particular  statute,  giving  a  particular  pe- 
nalty for  that  offence,  was  intended  to  be  relied  on, 
the  particular  statute  was  set  forth.  Newberry  v. 
Goodwin  is  not,  when  looked  into,  founded  solely 
on  the  5th  &  6th  Edw.  6th. — the  statute  against 
brawling,  but  founded  also  on  the  general  Ecclesi- 
astical Law;  it  was  a  proceeding  with  a  double 
aspect,  under  the  general  law  Ecclesiastical,  and 
also  under  that  statute,  which  prescribes  a  particular 
punishment  for  the  offence,  namely,  suspension  for 
a  definite  period.  The  statute  of  Edw.  6th  was 
passed  with  the  view  of  assisting  the  Ecclesiastical 
jurisdiction  in  the  prevention  and  punishment  of 
the  offence  of  brawling,    and,   according  to  that 


(«)  1  Com.  424. 
(c)  2  Cons.  138. 


(6)  1  PhilL  282. 
(d)  2  Curt  692. 
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statute,  a  clergyman  convicted  of  such  offence  1843, 
might  be  suspended  from  the  ministration  of  his  Jttpe  16th* 
office,  therefore,  inasmuch  as  the  punishment  pre-  Sahder§ 
scribed  by  the  statute  was  sought  to  be  enforced,  IKT 
the  statute  was  properly  pleaded,  but  the  promoter 
of  the  suit  pleaded  also  the  Canon  and  Ecclesiastical 
Law.  Cox  v.  Goodday,  was  a  proceeding  against  a 
clergyman,  for  brawling  in  church,  by  giving  a 
certain  admonition  from  the  pulpit.  I  should,  how- 
ever, observe,  that  in  that  case,  Lord  Stowell  said, 
"  It  was  not  absolutely  necessary  that  the  offence 
charged  should  come  within  the  words  of  the  sta- 
tute. The  statute  was  not  absolutely  necessary  to 
found  the  jurisdiction  of  the  Ecclesiastical  Court,  as 
it  had  undoubtedly  a  right  to  punish  that  offence 
independent  of  the  statute/'  Mastin  v.  Escott  was 
a  proceeding  under  a  particular  canon  for  an 
offence,  for  which  a  particular  punishment  was 
imposed  ;  the  offence  was  the  refusing  to  bury  the 
child  of  a  dissenter.  These,  then,  are  all  cases  in 
which  a  specific  punishment  was  pointed  out. 

Now  the  objection  taken  in  this  case  is  not  taken 
for  the  first  time,  it  has  been  frequently  taken  in 
this  Court,  and  as  often  overruled.  The  answer 
always, given  to  the  objection  is,  that  where  the 
general  law  Ecclesiastical  is  relied  on  it  is  not  neces- 
sary to  plead  specifically ;  that  where  the  offence  is 
one  generally  cognizable  in  the  Ecclesiastical  Court 
it  is  not  necessary  to  point  out  the  particular  canon 
or  statute  on  which  the  proceedings  are  founded. 
This  point  was  very  fully  discussed  in  the  case  of 
Wilson  v.  M'Math  (a) ;  perhaps  it  may  not  be  un- 


(a)  3  Phill.  67. 
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profitable  to  consider  the  law  as  there  laid  down  by 
my  learned  predecessor  in  this  Court.  Now  in  that 
case,  which  was  a  proceeding  by  Articles  against  a 
parishioner  for  disturbing  the  incumbent  of  a  parish 
in  the  exercise  of  his  office,  as  chairman  of  a  vestry  ; 
it  was  contended,  on  behalf  of  the  party  proceeded 
against,  that  there  was  no  Canon  or  constitution 
pointed  out,  but  a  general  reference  only  made  to 
the  Canons  and  constitutions ;  the  answer  for  the 
party  proceeding  was,  that  there  is  the  unwritten  as 
well  as  the  written  law,  and  that  if  this  Court  could 
not  proceed  without  the  authority  of  a  Canon  or  a 
constitution  it  would  every  day  be  exceeding  its 
jurisdiction ;  that  in  many  points  the  ecclesiastical 
jurisdiction  is  exercised  in  the  administration  of  un- 
written law,  as  in  the  power  of  ordinaries,  and  their 
jurisdiction  over  churchwardens  and  clerks.  I 
have  stated  so  much  of  the  arguments  of  counsel  in 
the  case,  in  order  that  the  expressions  made  use  of 
by  the  Dean  of  the  Arches  may  be  perfectly  intelli- 
gible, and  as  showing  what  was  the  objection,  and 
what  the  determination  of  the  Judge  on  it.  Sir  J. 
Nicholl  said  (a), — "  There  are  two  objections  to  the 
admissibility  of  these  Articles, — 1st,  That  the  minis- 
ter, as  such,  has  no  right  to  preside  at  a#  vestry 
meeting,  and,  consequently,  the  interrupting  him  in 
so  doing  is  no  disturbance ;  2nd,  that,  even  if  it  be 
a  disturbance,  this  Court  has  no  jurisdiction  to 
repress  or  punish  it  as  an  offence.  The  case  is  said 
to  be  a  new  one  so  far  as  regards  any  express  law, 
or  any  judicial  decision  on  the  subject.  There  is  no 
statute,  no  Canon,  no  reported  judgment,  either 


(a)  3  PfailL  78. 
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expressly  affirming,  or  expressly  negativing  the  IM3. 
right.  It  nevertheless  may  exist  as  a  part  of  the  June  15lh- 
Common  Law  of  the  land,  as  a  part  of  the  lex  non  Simm 
scripta,  which  is  of  binding  authority,  as  much  in  iC 
the  Ecclesiastical  as  in  the  Temporal  Courts.  In- 
deed the  whole  Canon  Law  rests  for  its  authority 
in  this  country  upon  received  usage ;  it  is  not  bind- 
ing here  proprio  vigore.  Moreover  this  Court  upon 
many  points  is  governed,  in  the  absence  of  express 
statute  or  Canon,  by  the  jus  tacito  et  illiterate  ho- 
minum  consensu  et  moribus  expressum.  It  is  true  that 
generally  the  existence  of  this  jus  non  scriptum  is 
ascertained  by  reports  of  adjudged  cases ;  but  it 
may  be  proved  by  other  means ;  it  may  be  proved 
by  public  notoriety,  or  be  deducible  from  principles 
and  analogy,  or  be  shown  by  legislative  recognitions. 
Published  reports  of  the  decisions  of  Ecclesiastical 
Courts  (with  one  very  recent  exception)  do  not 
exist;  and  if  they  did,  yet  the  particular  right  in 
dispute  may  never  have  been  so  much  as  doubted 
or  questioned  before.  And  some  countenance  is 
given  to  that  notion  from  the  general  usage  and 
practice  of  the  kingdom ;  for  it  is  pleaded  in  the 
Articles,  and  on  their  admissibility  must  be  taken 
as  true,  that  the  minister's  presiding  at  vestry  meet- 
ings is  observed  in  and  throughout  the  whole  realm. 
The  fact  of  such  general  usage  for  the  minister  so 
to  preside  is  notorious,  and  has  not  been  denied 
even  in  argument.  Now  such  an  usage  (unless 
absurd  or  improper)  I  take  to  found  a  Common  Law 
right.  Law  writers,  particularly  Mr.  Justice  Black- 
stone,  lay  it  down,  that  general  customs,  which  are 
the  universal  rule  of  the  whole  kingdom,  form  the 
Common  Law,  in  its  stricter  and  more  usual  signi- 
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1843.       fication.     Again,  the  first  ground  and  chief  corner 

I  June  i5th.    stone  of  the  laws  of  England  is  immemorial  cus- 

savmm  torn."  Now,  Sir  J.  Nicholl  here  affirms  that  the 
Hia^!  unwritten  law  of  this  Court  is  as  much  binding,  as  is 
the  Common  Law  binding  on  the  temperal  Courts ; 
and  he  goes  on  to  illustrate  this  by  reference  to 
certain  other  causes  of  office,  and  he  says, — "  It 
seems  as  much  an  offence  of  ecclesiastical  jurisdic- 
tion as  the  erecting  tombstones  in  a  churchyard,  or 
the  pulling  down  tombstones,  or  breaking  a  door 
into  a  churchyard,  or  neglecting  to  repair  a  chancel, 
or  setting  up  arms  in  the  church,  or  forbidding  the 
organ  to  be  played  when  directed  by  the  minister, 
or  many  other  matters  which  are  proceeded  upon  in 
these  Courts,  though  there  is  no  express  canon  or 
statute  upon  the  particular  subject.  Yet  in  all 
cases  of  this  sort  the  proceeding  is  in  the  Ecclesias- 
tical Court,  and  in  the  form  of  Articles  as  for  an 
offence,  which  mode  of  proceeding  is  in  a  great 
degree  like  an  indictment  at  Common  Law  for  a 
misdemeanor,  where  no  statutory  sanction  is  pro- 
vided to  enforce  anything  enjoined,  or  to  restraiu 
anything  prohibited." 

Then  he  refers  to  certain  cases  of  protest  which 
have  occurred  in  this  Court,  and  in  all  of  which  the 
protests  were  overruled : — Cade  v.  Newnham,  in 
1786.  Leger  and  Hill  v.  The  Dean  and  Chapter 
of  Christ  Church,  in  the  Peculiars,  1787.  Burton 
and  Edwards  v.  Callcott,  in  the  Consistory,  1788. 
Maidman  v.  Malpas,  Consistory,  1794.  Hutchins 
v.  Denziloe,  Consistory,  1791 — in  all  which  cases 
the  proceedings  were  by  Articles  for  offences,  under 
the  general  principles  of  Ecclesiastical  Law,  and  not 
under  any  precise  Canon  or  statute. 
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From  all  these  cases  it  seems  that  the  jurisdiction  184-3. 
of  the  Ecclesiastical  Court  in  matters  ecclesiastical  June  i5ih. 
does  not  depend  on  any  particular  Canon  or  statute,  Sandys 
but  on  the  general  Ecclesiastical  Law,  and  on  the  $ 
universal  consent  by  which  some  matters  are  exclu- 
sively of  ecclesiastical  and  not  of  temporal  cogni- 
zance. What  is  the  general  mode  of  proceeding  in 
these  matters  ?  it  is  this — to  plead  the  act  of  the 
5  &  6  Edw.  6,  c.  4,  and  then  to  plead  the  general 
law;  it  is  not  imperatively  necessary  to  proceed 
under  the  statute,  but  you  may  proceed  under  the 
statute,  or  under  the  general  law ;  and  where  both 
the  statute  and  geneVal  law  are  pleaded  or  called  in 
aid  of  the  proceedings,  if  there  is  a  failure  of  proof 
in  the  one  case,  as  for  instance  proof  by  two  wit* 
nesses,  as  required  by  the  statute,  proof  by  one 
witness,  and  circumstances  will  be  sufficient  under 
the  general  law ;  and  in  such  case,  although  the 
Court  cannot,  under  the  statute,  deprive  a  minister 
from  his  Ecclesiastical  duties,  he  will  still  be  liable 
to  Ecclesiastical  censures  under  the  general  law. 
There  are  several  instances  of  such  proceedings 
against  clergymen  for  neglect  of  their  duty.  Saun- 
ders v.  Davis  (a)  was  a  proceeding  against  a  clergy- 
man for  irregularity  of  conduct.  No  particular 
Canon  or  statute  was  there  pointed  out,  the  Articles 
merely  pleaded  that,  by  the  general  law,  clerks  in 
holy  orders  are  liable,  for  offences  of  this  nature,  to 
be  deprived  of  their  benefices,  or  suspended  from  the 
exercise  of  their  clerical  functions.  Dawe  v.  Wil- 
liams (6),  in  which  case  Articles  were  exhibited 
against  a  parishioner  for  brawling  in  church ;  and 
Williams  v  Goodyer  (c)  are  to-  the  same  effect. 
(a)  1  Add.  291.  (&)  2  Add.  130.  (c)  2  Add.  63. 
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1843.  It  appears,  therefore,  from  these  cases,  that  unless 

jane  i5tb.  it  be  the  intention  to  proceed  solely  under  a  parti- 
sJ^m  cular  statute  for  a  particular  penalty  pointed  out  by 
mlo"  *^at  statute,  it  is  competent  'to  plead  the  general 
Ecclesiastical  Law,  as  contained  in  the  Canons  and 
constitutions.  I  have  no  doubt  that  in  this  case  the 
law  is  sufficiently  pleaded  ;  and  the  question,  there- 
fore, is,  do  these  Articles  coutain  that  which  amounts 
to  an  ecclesiastical  offence  ? 

It  has  been  urged  by  counsel  on  behalf  of  Mr. 
Head,  that  he  labours  under  a  great  degree  of  hard- 
ship from  not  knowing  what  was  the  law  to  be  urged 
against  him  ;  but  I  scarcely  think  this  can  be  pressed 
as  a  hardship.  Mr.  Head  had  ample  opportunity 
of  ascertaining  this  by  opposing  the  admission  of 
the  Articles.  I  have  said  that  I  am  of  opinion  that 
Mr.  Head,  or  his  counsel,  were  not  bound  to  take 
any  objection  to  the  Articles  in  the  first  instance, 
and  that  he  is  entitled  to  all  the  benefit,  as  far  as 
the  law  avails  him,  of  this  being  a  proceeding  under 
the  general  law,  and  not  under  a  particular  statute. 
This  proceeding,  under  the  general  law,  is  against 
Mr.  Head,  a  clerk  in  holy  orders,  of  the  united 
church,  a  beneficed  clergyman  actually  holding  a 
benefice.  Under  the  general  Ecclesiastical  Law  the 
Ordinary  has  power  overall  the  clergy  of  his  diocese  ; 
beyond  all  doubt,  he  has  the  power  of  correcting 
the  manners  and  excesses  of  his  clergy,  and  for  such 
a  purpose,  of  proceeding  against  any  individual 
in  the  Ecclesiastical  Court,  and,  if  it  becomes 
necessary  to  proceed  against  a  clergyman  in  these 
Courts,  it  must  be  done  by  Articles.  It  is  not  ne- 
cessary here  to  state  more  as  to  the  power  of  the 
Ordinary  over  the  clergy  of  his  diocese,  and  more 
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particularly  is  it  unnecessary  when  the  charge  in       18*3, 
question  has  reference  to  a  violation  of  the  Liturgy,    Jup« 15th- 
or  Book  of  Common  Prayer.     The  present  case     Sandim 
being  one  of  this  description,  a  proceeding  by  the       He 
Ordinary  against  a  clergyman  of  his  diocese,  it  be- 
comes necessary  to  consider  in  what  the  charge 
consists.     It  is  impossible  to  read  the  charge  con- 
tained in  these  Articles   without   seeing,   that  if 
proved,  an  offence  has  been  committed  in  direct 
violation  of  the  Book  of  Common  Prayer,  as  estab- 
lished by  the  Act  of  Uniformity  ;  neither  of  Mr. 
Head's  counsel  have  controverted  this,  indeed  it  is 
due  to  them  to  say  that  they  would  not  argue  this 
part  of  the  case. 

Does  then  the  letter  of  Mr.  Head  contain  that 
which,  in  the  charge,  is  alleged  to  be  in  derogation 
and  depraving  of  the  Book  of  Common  Prayer,  the 
order  of  baptism,  and  of  confirmation,  and  contain- 
ing erroneous  and  strange  doctrine? 

Now  this  letter  I  have  read  over  more  than  once, 
it  is,  as  I  have  before  stated,  entitled — "  A  View  of 
the  Duplicity  of  the  present  System  of  Episcopal 
Ministration,  in  a  Letter,  addressed  to  the  Parish- 
ioners of  Feniton,  Devon,  occasioned  by  the  Bishop 
of  Exeter's  Circular  oil  Confirmation.  By  Henry 
Erskine  Head,  A.M.,  Rector  of  Feniton,  Devon," — 
therefore,  this  is  a  letter  avowedly  occasioned  by  a 
circular  letter  addressed  by  the  Bishop  of  Exeter  to 
the  clergy  of  his  diocese.  Now  the  first  part  of  this 
letter  may  be  termed  introductory, — and  I  would 
here  observe  that  it  is  no  part  of  the  province  of 
this  Court  to  determine  whether  the  Book  of  Com- 
mon Prayer  does  contain  erroneous  doctrine  ;  it  is 
sufficient  for  this  Court  that  it  is  the  book  which  is 
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1843.       to  be  used  by  the  clergy  as  prescribed  by  the  law  of 

June  i5th.     the  land  ;  the  question  is,  are  the  words  used  in  Mr. 

s^Ths      Head's  letter  derogatory  and  in  depravation  of  that 

TEw!       book  ?     Now  the  fourth  paragraph  of  this  letter  is 

as  follows : — 

"  It  becomes  my  duty  to  state  to  you  that  I  have 
received  a  letter  (a  printed  circular),  from  the  Bishop 
of  Exeter,  requesting  me  to  give  notice  of  his 
Lordship's  intention  to  confirm  such  young  persons 
of  this  parish  as  shall  be  duly  prepared.  In  short, 
I  am  called  upon  to  address  you  on  the  subject  of 
confirmation — an  equivocal  word,  pregnant  with 
that  necessary  evil — controversy.  Three  years  ago 
the  children  of  this  parish  did  attend  the  confirma- 
tion, on  that  occasion  the  exclusive  object  of  Epis- 
copal inquiry  was  —  Have  these  children  been 
instructed  in  the  sacramental  parts  of  the  Cate- 
chism ?  A  negative  reply  was  given  ;  and  the 
rector  of  the  parish  was  publicly  censured  for  having 
omitted  to  teach  the  erroneous  and  strange  doctrine 
which  the  Catechism  contains." 

Now,  to  go  no  further  than  this  passage,  here  is 
a  distinct  averment,  that  the  Catechism  does  con- 
tain strange  and  erroneous  doctrine,  and  this  letter 
is  avowedly  written  by  Mr.  Head,  in  consequence 
of  a  letter  addressed  to  him  by  the  bishop,  ac- 
quainting him  of  the  bishop's  intention  to  confirm 
the  young  persons  in  Mr.  Head's  parish.  This 
letter  is  published,  as  it  openly  declares,  in  con- 
sequence of  the  bishop's  circular  letter ;  does  it,  or 
does  it  not,  contain  an  offence  for  which  Mr.  Head 
is  amenable  in  this  Court?  Now,  part  of  the  duty 
which  every  clergyman  is  called  on  to  perform  at 
the  time  of  institution,  is  found  in  the  61st  Canon, 


ARCHES  COURT  OP  CANTERBURY.  587 

by  which  it  is  prescribed,  tc  That  it  is  the  duty  of      1843, 
every  minister  that  hath  the  cure  and  charge  of     juneisth. 
souls  to  prepare  children  for  confirmation  at  such      sam^u 
time  as  the  bishop  shall  give  notice  of  his  intention       5w* 
to  confirm  young  persons."     Mr.  Head  goes  on  in 
his  letter :— "  There  spake  the  spirit  of  the  present 
system  of  episcopal  ministration  !     All  the  bishops, 
it  is  true,  may  not  be  quite  so  incautious  as  the 
Bishop  of  Exeter,  but,  inasmuch  as  they  connive 
at  and  continue   the  use  of  the  Catechism,  and 
Baptismal    and    Confirmation   Services,    in   their 
present  state,  I  do  not  hesitate  to  aver,  that  they 
act  upon  a  system,  by  which  the  episcopal  order 
is  exalted  under  false  pretences,  and  at  the  expense 
of  the  doctrines  of  the  Bible." 

Surely,  nothing  can  be  more  offensive  than  this 
letter,  addressed  to  parishioners,  reflecting  on  the 
conduct  of  their  bishop.  Be  it  remembered,  the 
charge  is,  that  Mr.  Head  has  affirmed,  that  the 
Catechism  contains  strange  and  erroneous  doctrines. 
To  proceed  with  the  letter  : — 

"As  a  renunciation  of  the  errors  contained  in 
these  services  perfectly  consists  with  a  true  anxiety 
on  my  part  to  administer  all  the  instruction  or 
help,  in  my  power,  to  such  young  persons  of  the 
parish,  as  are  desirous  of  being  really  confirmed  iu 
the  principles  of  the  Christian  faith,  I  request  them 
to  come  to  the  rectory  house  every  Wednesday,  at 
four  in  the  afternoon,  during  the  remainder  of  the 
summer  for  this  purpose.  When  the  land  of 
Egypt  was  wasted  with  lice  and  locusts,  Pharaoh's 
magicians  displayed  their  power,  not  by  removing, 
but  by  increasing  them ;  in  like  manner,  some  of 
the  predecessors  of  the  bishop  of  Exeter,  instead 
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1843.       of  relieving  their  clergy  from  the  errors  of  the 
Jone  \5ihT  Baptismal  Service,  required  them  to  read  in  their 

Sa^uu      Churches  an  additional  document  in  recommenda- 

£j£       tion  of  them." 

Here,  the  letter  openly  speaks  of  the  "  errors  of 
the  Baptismal  Service  ;"  it  is  equivalent  to  saying, 
.that  the  Baptismal  Sefvice  contains  erroneous  and 
strange  doctrine.     (Reads). 

"  His  Lordship  goes  on,  very  courteously,  to  in- 
treat  us,  among  other  things,  to  charge  the  young 
people  of  our  parishes,  to  read  over  repeatedly  and 
carefully  in  their  Prayer  Books  the  Office  of  Con- 
firmation :  these  entreaties  (it  is  fair  to  admit)  are 
made  in  a  tone  of  great  urbanity,  the  letter  contains 
some  just  observations,  and  the  whole  announce- 
ment would  be  quite  unexceptionable,  if  those 
Church  services,  to  which  his  Lordship  refers  both 
you  and  myself,  were  free  from  error ;  but  the 
letter  covertly  insinuates,  that  these  Church  ser- 
vices contain  nothing  but  sound  doctrine ;  indeed, 
the  whole  communication  is  almost  entirely  founded 
on  this  assumption,  which  assumption  is  not  con- 
sistent with  truth.  I  do  not  mean  that  his  Lord- 
ship intends  to  insinuate  a  greater  proportion  of 
falsehood  than  is  usually  found  in  episcopal  cir- 
culars ;  far  be  it  from  me  to  attribute  a  single 
grain  of  duplicity  to  the  Bishop  of  Exeter,  which 
does  not  attach  itself  to  all  his  right  reverend 
brethren.  All  their  Lordships  promise  at  their 
ordination, — to  be  ready  to  banish  and  drive  away 
all  erroneous  and  strange  doctrine ; — but,  on  the 
other  hand,  they  do  not  scruple  to  vex  us  with  the 
erroneous  and  strange  doctrine  of  the  Confirmation 
Service." 
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"  This  duplicity  is  not  the  less  duplicity  because.      1843. 
it  is  undetected  by  the  parties  practising  it.     '  De-    June  i6th. 
ceivers  do  not  cease  to  be  deceivers  because  they      sandvbs 
are  themselves  deceived/ — 2  Timothy,  iii.  13."  *%£?* 

"  The  only  plea  which  can  shield  our  prelates 
from  the  charge  of  intentional  duplicity,  is,  that  they 
really  are  not  aware  of  the  unscripturalness  and 
mischievousness  of  those  dogmas  with  which  they 
encumber  themselves  and  us.  Ignorance  of  Scrip- 
ture is  that,  which  is  to  be  attributed  to  their  Lord- 
ships on  a  principle  of  mere  charity.  Hence  their 
unreadiness  to  do  that  which  they  promise  to  be 
ready  to  do;  hence  their  unwillingness  to  reform, 
or,  (at  least  so  far  as  their  own  ministrations  are 
concerned,)  to  rectify  or  avoid  the  serious  error 
which  the  Confirmation  Service  contains.  Hence 
their  reckless,  ruthless,  and  inconsistent  recom- 
mendations, to  the  public  and  to  the  clergy,  of 
doctrine  which  is  erroneous,  strange,  and  contrary 
to  God's  word.  The  episcopal  circular,  which  I 
have  now  received,  is  a  clear  specimen  of  a  system 
of  duplicity  by  which  their  Lordships,  the  Bishops, 
have  long  been  deceived,  and  are  now  perhaps 
more  extensively  than  ever  deceiving  the  public/' 

"  As  reformation  in  this  respect  is  not  hopeless, 
and  as  I  also  am  pledged,  by  my  ordination  vows, 
as  a  minister  of  the  Church  of  England,  to  banish 
and  drive  away  all  erroneous  doctrine,  I  do  hereby 
decline  and  refuse  to  give  any  countenance  what- 
ever to  the  Office  of  Confirmation,  as  it  is  now 
used  by  their  Lordships,  the  Bishops ;  and,  instead 
of  recommending,  in  compliance  with  the  episcopal 
circular,  the  perusal  and  re-perusal  of  that  service 
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18*3*       to  the  young  persons  of  this  parish,  I  warn  them 
Jane  i6th.    a]|^  young,  old,  and  middle  aged,  to  beware,  in  the 
*  Samdirs      name  of  God,  of  the  erroneous  and  strange  doctrine 
Head.       which  it  contains." 

"  It  will  be  said,  that  for  this,  I  deserve  to  be 
turned  out  of  the  Church ;  are  all  clergymen  then 
to  be  turned  out  of  the  ministry  who  dissent  from  t 
certain  points  in  the  Prayer  Book  ?  In'  this  case 
every  body  will  be  turned  out  of  the  ministry,  and 
then  nobody  will  remain  in  the  ministry ;  shew 
me  the  works  of  any  churchman  within  the  last 
four  centuries,  and  I  will  undertake  to  convict  him 
of  inconsistency  with  the  Prayer  Book.  It  is  a 
fact,  that  there  is  no  bishop  or  clergyman  ib  Eng- 
land, in  Ireland,  or  in  the  Colonies  who  does  not 
sin  against  the  Prayer  Book  in  one  point  or  an- 
other. It  is  also  a  fact  that  the  Prayer  Book  sins 
against  itself;  some  parts  of  it  are  at  variance  with 
other  parts ;  the  fourth,  sixth,  eighth,  and  thirty- 
sixth  Canons  are  repugnant  to  the  first  and  third 
ordination  vows.  Some  of  the  dogmas  in  the 
Catechism,  Confirmation  and  Baptismal  Services 
are  utterly  inconsistent  with  the  doctrines  contained 
in  the  eleventh,  twelfth,  thirteenth  and  seventeenth 
Articles." 

Much  follows  which  it  may  be  unnecessary  for 
the  Court  to  read,  but  I  am  unwilling  to  keep  back 
any  part  of  this  letter,  which  may  explain  or  qualify 
anything  which  I  have  before  read. 

"  The  spirit  of  the  Canons  is  to  the  first  ordina- 
tion vow  what  a  drag-chain  is  to  a  coach,  or  what 
a  large  lump  of  lead  would  be  to  a  balloon,  it  seeks 
to  deprive  me  of  that  freedom  of  thought,  speech, 
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inquiry,  and  discussion,  which  is  conceded  to  me       1843. 
at  my  ordination  ;    as  an  impudent  highwayman     Jane  i5th 
stops  me  on  my  road,  and  robs  me  of  my  money."       Sa^Ti* 

14  This  is  a  figurative  view  of  the  case,  but  the 
truth  is,  that  there  are  two  sets  of  principles  in  the 
Prayer  Book,  so  that  he,  who  can  obey  both,  must 
rvtn^bea  bifi^ua,  inasmuch  as  our  prelates  administer 
the  first  ordination  vow,  they  exhibit  to  the  public 
the  pledge  and  profession  of  Protestantism,  inas- 
much as  they  exact  from  every  clergyman  whom 
they  ordain,  subscription  to  the  three  articles  in 
the  thirty-sixth  Canon,  they  cherish  withal  the 
vital  principles  of  that  popery  of  which  they  would 
be  thought  opponents,  and,  though  they  may  be 
(as  in  charity  it  is  to  be  supposed  they  are)  un- 
aware of  the  deep  hypocrisy  of  this  two-faced 
system  of  episcopal  ministration,  the  effects  of  it 
are  not  the  less  deplorable  to  the  nation,  and, 
humanly  speaking,  to  religion.  Falsehood  is  thus 
effectually  and  most  invidiously  mixed  up,  under 
pretence  of  Protestantism,  with  the  doctrines  of 
Scripture ;  the  errors  of  the  Prayer  Book,  ratified 
and  enforced  by  prelatical  lordliness,  lay  like  lead 
on  the  consciences  of  the  clergy,  and  the  unsus- 
pecting candidate  for  ministerial  honours  pledges 
himself  unawares  to  the  bishop  to  make  and  not  to 
make  the  Bible  his  paramount  guide." 

What  sort  of  a  proceeding  would  it  be,  to  say  to 
a  clergyman,  who  takes  umbrage  at  some  points  in 
the  Prayer  Book,  if  he  should  happen  to  have 
Scripture  on  his  side, — withdraw  from  the  Church, 
and  leave  us  to  teach  error  unmolested  by  your 
remonstrances.  To  raise  an  outcry  against  such  a 
clergyman  with  a  'mos  pro  lege,'  that  schoolboy 
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1#43.  defence  of  ancient  absurdity,  is  a  mere  evasion  of 
June  15th.  the  point  at  issue,  an  excuse  for  hindering  the  pro- 
8aT^7b8      gress  of  reform,  and  for  hushing  up  such  inquiries 

h™!       as  these-" 

"  Is  it  right  that  error  should  be  taught  in  the 

Church  establishment,  by  the  authority  of  the 
bishops,  under  pretence  of  religion,  and  enforced 
by  the  same  parties  in  Parliament,  under  an  un- 
justifiable system  of  rigorous  subscription  ?  Is  it 
right,  that  bishops  should  be  suffered  to  retain 
their  seats  in  the  House  of  Lords  ?  Have  they 
done  any  good  in  Church  or  State  as  peers  of  Par- 
liament ?  Have  they  not  thereby  done  a  great  deal 
of  evil  ?  Is  there  any  sanction  for  bishops  being 
lords  of  Parliament,  except  that  of  ancient  custom ; 
and  may  not  this  be  pleaded  for  the  continuance 
of  any  absurdity,  abuse,  or  profanation  that  has 
ever  stained  the  annals  of  the  human  race?" 

"What  sort  of  confirmation  is  to  be  expected 
from  men,  who  are  utter  strangers  to  thousands, 
and  tens  of  thousands  of  those  whom  they  confirm  ? 
who,  in  the  character  of  ministers  of  religion  con- 
nive at  and  give  support  to  error  in  the  Church, 
and  who,  in  the  character  of  peers  of  the  realm, 
refuse  all  reformation  of  those  unholy  laws  from 
whence  this  error  derives  much  of  its  malignity  ? 
Of  whom  or  of  what  are  they  bishops  ?  Of  whom 
or  of  what  are  they  overseers?  Why  are  they 
exalted  in  Parliament,  and  why  are  they  exalted 
at  all  r 

"  If  their  Lordships  wish  to  satisfy  the  public  that 
their  exaltation  is  just  and  right,  let  their  Lordships, 
instead  of  teaching  the  erroneous  doctrine  in  the 
Church  services,  banish  and  drive  it  away,  instead 
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of  binding  the  Bible  to  the  obliquities  of  the  Prayer       1843. 
Book,  let  them  make,  or  endeavour  to  make,  this    jane  isth. 
Prayer  Book  consistent  with  the  Bible,  and  with      s*l^m 
itself;  instead  of  reversing  the  apostolic  rule,  let      *$££ 
them  alter  that  which  is  evil  in  the  Prayer  Book, 
and  cleave  to  that  which  is  good." 
.    This  is  the  whole  of  the  letter,  and  with  the 
exception  of  the  introductory  passage,  a  letter  of 
which  Mr.  Head  openly  avows  himself  the  author 
and  publisher ;  it  is  impossible  to  conceive  a  docu- 
ment more  offensive  in  style,  particularly,  consider- 
ing the   person   by  whom  it  is  written,  and  the 
person  to  whom  it  is  addressed. 

The  objection  to  this  letter  is,  that  it  contains 
averments  and  positions  in  derogation  and  deprav- 
ing of  .the  Book  of  Common  Prayer,  the  sacrament 
of  baptism,  and  the  rite  of  confirmation  ;  that  it 
does  contain  such  averments  is  beyond  all  doubt. 
The  cognizance  of  an  offence  of  this  nature  is  a 
matter  which,  beyond  all  doubt,  under  the  present 
circumstances,  belongs  to  the  Ecclesiastical  Court. 
It  is  an  offence  as  grave  and  as  serious  as  can  be 
committed  by  a  clergyman  of  the  Church  of 
England,  who  is  bound  at  his  ordination  to  sub- 
scribe to  certain  articles,  without  which  subscription 
he  cannot  be  admitted  into  the  ministry  of  the 
Church.     The  36th  Canon  prescribes  : 

"  No  person  shall  hereafter  be  received  into  the 
ministry,  nor  either  by  institution  or  collation 
admitted  to  any  ecclesiastical  living,  nor  suffered  to 
preach,  to  catechise,  or  to  be  a  lecturer  or  reader 
in  divinity,  except  he  be  licensed  either  by  the 
archbishop,  or  by  the  bishop  of  the  diocese ;  and 
except  he  shall  first  subscribe  to  these  three  articles 
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1843*      following,  in  such  manner  and  sort  as  we  have  here 
June  lab,     appointed."    The  first  article  relates  to  the  supre- 
Smnns     macy  of  the  Sovereign.     The  second  is: 
ffTl^T  "That  the   Book  of  Common    Prayer,   and  of 

ordering  of  bishops,  priests,  and  deacons,  containeth 
in  it  nothing  contrary  to  the  word  of  God,  and  that 
it  may  lawfully  so  be  used ;  and  that  he  himself 
will  use  the  form  in  the  said  book  prescribed, 
in  public  prayer,  and  administration  of  the  sacra- 
ments, and  none  other/9  "  Third,  that  he  alloweth 
the  Thirty-nine  Articles  to  be  agreeable  to  the 
word  of  God/'     The  conclusion  of  the  Canon  is  : 

"  To  these  three  articles  whosoever  will  subscribe 
he  shall,  for  the  avoiding  of  all  ambiguities,  sub- 
scribe in  this  order  and  form  of  words,  setting  down 
both  his  Christian  and  surname,  viz.,  J,  N.  N.  do 
willingly  and  ex  animo  subscribe  to  these  three  ar- 
ticles above  mentioned,  and  to  all  things  that  are 
contained  in  them.*9 

This,  then,  is  required  by  every  person  before  he 
can  be  received  into  the  Church,  that  he  make  this 
declaration  and  acknowledgment. 

It  has  been  observed  in  argument,  that  this 
Canon,  one  of  the  Canons  of  1603,  does  not  apply  to 
the  Book  of  Common  Prayer  as  now  in  use,  but  to 
the  Book  of  Common  Prayer  then  used,  and  that  as 
the  Canon  referred  to  the  first  book,  so  to  term  it, 
of  Common  Prayer,  and  a  new  or  second  book 
having  been  substituted  for  the  first,  Mr.  Head  is 
not  within  the  provisions  of  the  Canon.  It  must, 
however,  be  recollected,  that  the  statute  13  &  14 
Car.  2,  c.  4,  s.  24,  provides, 

"  That  the  several  good  laws  and  statutes  of  this 
realm,  which  have  formerly  been  made,  and  are 
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now   in   force   for   the   uniformity  of  prayer  and      1843. 

administration  of  the  sacraments,  .within  the  realm     June  15th. 

of  England  and  places  aforesaid,  shall  stand  in  full      SaTdTss 

force  and  strength,  to  all  intents  and  purposes  what-       XTd! 

soever,  for  the  establishing  and  confirming  of  the 

said  book,  intituled  *  The  Book  of  Common  Prayer  * 

and  Administration  of  the  Sacraments,  and  other 

Rites  and  Ceremonies  of  the  Church,  according  to 

the  use  of  the  Church  of  England,   together  with 

the  Psalter  or  Psalms  of  David,  pointed  as  they  are 

to  be  sung  or  said  in  Churches,  and  the  Form  or 

Manner  of  Making,  Ordaining,  and  Consecrating 

of    Bishops,   Priests,   and    Deacons,9  hereinbefore 

mentioned  to  be  joined  and  annexed  to  this  Act ; 

and  shall  be  applied,  practised  and  put  in  use,  for 

the  punishing  of  all  offences  contrary  to  the  said  * 

laws  with  relation  to  the  said  book  and  no  other/9 

This  statute,  therefore,  extends  the  laws  and 
statutes  in  force  and  existence  at  that  time  to  the 
Book  of  Common  Prayer  as  established  by  that 
Act ;  all  such  laws  as  did .  apply  to  the  Book  of 
Common  Prayer  then  or  before  in  use,  are  to  stand 
in  full  force  and  strength  with  respect  to  the  form 
of  prayer  as  established  by  the  Act  of  Uniformity. 
All  ecclesiastical  offences,  theretofore  punishable  by 
the  Ecclesiastical  Court,  I  take  to  be  made  punish- 
able in  like  manner  by  the  new  law ;  therefore,  I 
am  clearly  of  opinion,  that  Mr.  Head  cannot  shelter 
himself  under  the  plea,  that  the  Canons  of  1603  refer 
to  a  Book  of  Common  Prayer  different  from  the 
one  now  in  use.     The  61st  Canon  prescribes  that, 

"  Every  minister  that  hath  cure  and  charge  of 
souls,  for  the  better  accomplishing  of  the  orders 
prescribed  in  the  Book  of  Common  Prayer  concern- 

QQ2 
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1843.      ing  confirmation,  shall  take  especial  care  that  none 

June  15th.    shall  be  presented  to  the  bishop  for  him  to  lay  his 

Sanders     hands  upon,  but  such  as  can  render  an  account  of 

iu!d'.'      their  faith,  according  to  the  Catechism  in  the  said 

book  contained/' 

The  13  &  14  Car.  2,  s.  2,  requires  every  minister 
or  spiritual  person  to  subscribe  to  certain  articles,  one 
of  which  is, 

"  I.,  A.  B.  do  declare  my  unfeigned  assent  and 
consent  to  all  and  every  thing  contained  and  pre- 
scribed in  and  by  the  book,  intituled  '  The  Book  of 
Common  Prayer,  and  Administration  of  the  Sacra- 
ments, and  other  Rites  and  Ceremonies  of  the  Church 
according  to  the  use  of  the  Church  of  England." 
And  by  section  6,  it  is  enacted, 

"  That  every  person  who  shall  hereafter  be  pre* 
sented  or  collated,  or  put  into  any  ecclesiastical 
benefice  or  promotion  within  this  realm  of  England, 
shall  in  the  church,  chapel,  or  place  of  public  wor- 
ship belonging  to  his  said  benefice  or  promotion, 
within  two  months  next  after  that  he  shall  be  in  the 
actual  possession  of  the  said  ecclesiastical  benefice 
or  promotion,  upon  some  Lord's  day,  openly,  pub- 
licly, and  solemnly  read  the  morning  and  evening 
prayers,  appointed  to  be  read  by  and  according  to 
the  said  Book  of  Common  Prayer,  at  the  times 
thereby  appointed,  and  after  such  reading  thereof, 
shall  openly  and  publicly,  before  the  congregation 
there  assembled,  declare  his  unfeigned  assent  and 
consent  to  the  use  of  all  things  therein  contained 
and  prescribed,  according  to  the  form  before  ap- 
pointed." 

It  is  quite  clear  that  the  law  imposes  this  on  all 
ministers  for  the  prevention  of  schism  in  the  Church; 
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every  person  taking   possession  of  a  living  must      1843. 
conform  to  this ;  can  it  then  be  contended  that  a    June  i5ti.. 
clergyman  can  publish  any  doctrine  he  may  think      sahdT* 
fit  against  the  Liturgy,  or  Book  of  Common  Prayer? 
if  so,  it  is,  as  it  seems  to  me,  a  monstrous  proposi- 
tion. 

The  argument  on  behalf  of  Mr.  Head  has  partly 
proceeded  on  the  erroneous  notion,  that  this  is  a 
proceeding  under  the  Act  of  Elizabeth,  and,  there- 
fore, that  it  is  necessary  to  bring  the  case  within 
that  Act  before  the  Court  can  pronounce  Mr.  Head 
liable  to  punishment.  It  has  been  contended,  on 
this  supposition,  that  Mr.  Head  has  not  transgressed 
the  4th  section  of  the  Act,  which  declares, 

"  That  if  any  manner  of  parson,  vicar,  or  other 
whatsoever  minister  shall  preach,  declare,  or  speak 
anything  in  derogation  or  depraving  of  the  Book  of 
Common  Prayer,  or  anything  therein  contained,  or 
any  part  thereof,  and  shall  be  thereof  lawfully  con- 
victed," &c. 

I  apprehend  this  argument  to  be  founded  on  an 
erroneous  view  of  the  present  proceeding ;  this  is 
not  a  proceeding  under  that  statute,  but  on  the 
general  Ecclesiastical  Law,  by  which  every  clergy- 
man is  bound  to  conform  to  the  Book  of  Prayer 
ordained  by  authority  of  the  statute  13  &  14  Car.  2. 
Supposing  this  proceeding  had  been  simply  confined 
to  the  statute  of  Elizabeth,  as  was  supposed  to  be 
the  case,  and  as  argued  on  behalf  of  Mr.  Head,  then 
the  very  learned  argument  of  Dr.  Harding  might 
have  been  deserving  of  consideration,  namely,  whe- 
ther an  ecclesiastical  person  publishing  certain 
doctrines  in  a  newspaper  is  within  the  prohibition 
of  that  statute ;  whether  "  publishing"  is  a  "  declar- 
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1843'  ing  "  within  the  words  of  the  Act?  it  is  not  "  preach- 
jnne  i6th.  jng  »  alMj  jt  jg  not  n  speaking;"  then  is  it  "declar- 
Sandkrs  ing  V9  It  is  argued,  that  by  the  juxta- posit  ion  of 
Head.  the  words  in  the  section,  the  "  declaring"  must  be 
a  declaring  by  word  of  mouth,  and  that  argument 
has  been  supported  by  referring  to  the  language  of 
several  Acts  of  Parliament,  said  to  be  in  pari 
materia : — all  this,  as  I  have  said,  might  be  deserv- 
ing of  consideration,  if  this  proceeding  was  founded 
on  the  law  derived  from  that  statute  alone;  but 
that  is  not  the  case,  it  is  founded  on  the  general 
Ecclesiastical  Law,  assisted  to  a  certain  extent  by 
the  statutes  of  Elizabeth  and  Charles  2.  I  shall 
not  enter  into  the  discussion  of  that  question ;  I 
view  this  as  a  question  depending  on  the  general 
law  Ecclesiastical,  and  I  consider  the  strict  inter- 
pretation of  the  word  "  declare"  is  not  necessary  for 
the  maintenance  of  this  suit.  The  words  of  the 
charge  are,  "openly  affirming  and  maintaining 
positions  in  derogation  and  depraving  of  the  Book 
of  Common  Prayer,  contrary  to  the  laws,  statutes, 
constitutions  and  Canons  Ecclesiastical  of  the  realm, 
and  against  the  peace  and  unity  of  the  Church." 
Therefore,  I  shall  decline  to  enter  into  the  conside- 
ration of  the  statute,  or  whether  the  word  "  declare** 
does  or  does  not  mean  "publishing  by  writing** 
although  I  think  it  may  fairly  be  considered  as 
coming  within  the  terms  of  that  statute.  The 
question,  as  it  appears  to  me,  depends  on  the  general 
law,  and  it  is  only  necessary  to  consider  the  case  in 
that  point  of  view.  Can  it  be  contended  that  the 
Ecclesiastical  Court  of  the  Ordinary  has  power 
over  the  clergy  of  the  diocese,  with  respect  to  their 
general  conduct  and  conversation,  but  not  over  the 


ARCHES   COURT   OP   CANTERBURY.  599 

doctrines  they  preach,  or  the  observance  of  the       1&4& 
Liturgy  ?    Can  it  be  contended  that  such  was  the     J™  i**. 
law  before  the  Act  of  Uniformity?  sI^r* 

One  case  has  been  referred  to  in  the  course  of  ^£j£ 
the  argument,  a  case  generally  known  as  Caudreys 
case. (a)  That  was  a  proceeding  against  a  clergyman, 
for  preaching  against,  as  well  as  declining  to  use 
the  Book  of  Common  Prayer; — so  far  I  admit 
that  case  is  materially  distinguishable  from  the 
present;  it  was  for  preaching  against  the  Book  of 
Common  Prayer,  and  refusing  to  use  it  in  celebrat- 
ing Divine  Service.  The  case  was  cited  from  Rolle's 
Abridgment,  but,  as  it  is  very  important  to  have  the 
real  statement  of  the  facts,  I  have  looked  into  the 
report  itself.  It  was  a  proceeding  arising  from  a 
special  verdict,  in  an  action  of  trespass.  Caudrey 
had  been  deprived  of  his  benefice,  for  preaching 
against,  and  declining  to  use  the  Book  of  Common 
Prayer ;  an  action  was  afterwards  brought  by  him 
against  his  successor  in  the  rectory,  of  North  Luf- 
fenham,  in  the  county  of  Rutland,  for  breaking  of  a 
close  appurtenant  to  the  rectory.  A  special  verdict 
was  given  in  the  action,  finding  the  statute,  and  the 
other  circumstances,  and  *  concluding,  that  if  the 
party  had  been  rightly  deprived,  the  verdict  was  to 
be. for  the  defendant,  if  illegally  deprived,  then  for 
the  plaintiff.  On  that  question  the  case  arose  in 
the  King's  Bench,  and  there  Vas  a  great  deal  of 
argument  on  it,  it  turned  on  the  power  of  the  Lord 
High  Commissioners  to  deprive  a  clergyman  on  a 
first  proceeding.  It  was  contended,  that  this  was 
an  offence  which  came  particularly  under  the  sta- 
tute of  Elizabeth,  and  that  the  Lords  had  exceeded 

(a)  5  Coke,  1. 
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1843'       the  power  given  to  them,  as  in  a  case  of  the  first 
June  15th.     offence,  that  there  being  no  former  instance,  the 
Sanokm      lords  had  exceeded  their  jurisdiction,  by  depriving 
head.       Caudrey,  in  the  first  instance.     A  great  deal  of  the 
argument  turned  on  that  question,  as  did  the  prin- 
cipal decision  of  the  Court;  there  were  several 
other  objections  urged  against  the  power  of  that 
Court,  and  relating  to  the  qualification  of  some  of 
the  High  Commissioners  to  sit  in  that  Court.     The 
resolution  of  the  Court  of  King's  Bench  is  in  these 
words,  "  as  to  the  first  and  second  objections,  both 
being  grounded  upon  the  said  Act  of  Parliament,  it 
was  resolved,  by  the  whole  Court,  that,  notwith- 
standing these  two  objections,  the  sentence  was  not 
to  be  impeached  for  either  of  them,  and  that  for 
three  causes :  first,  for  that  the  said  Act,  concerning 
the  uniformity  of  Common  Prayer,  being  in  the 
affirmative,  doth  not  abrogate  or  take  away  the 
jurisdiction  Ecclesiastical,  unless  words  in  the  nega- 
tive had  been  added,  as,  "and  not  otherwise" ;  "in 
no  other  manner  or  form  ;"  or  to  the  like  effect.  And 
this  appeareth  by  the  general  rule  of  all  our  books. 
The    Ecclesiastical    law,    and    the   temporal  law 
have  several  proceedings,  and  to  several  ends.   The 
one,  being  temporal,  to  inflict  punishment  upon 
the  body,  lands,  or  goods;  the  other,  being  spi- 
ritual, pro  salute  anima.     Then  both  these  distinct 
and   several  jurisdictions  consist  and   stand   well 
together,  and  do  join  in  this ;  to  have  the  whole 
man  inwardly  and  outwardly  reformed.     The  pro- 
viso in  the  Act  doth  make  this  question  without 
question,  for  by  it  it  is  provided,  ordained,  and 
enacted,  by  the  authority  aforesaid,  "  that  all  and 
singular,  archbishops  and  bishops,  and  their  chan- 
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cellors,  commissaries,  archdeacons,  and  other  ordi-  l8*3* 
uaries,  having  any  ^peculiar  Ecclesiastical  jurisdic-  June  i&h, 
tion,  should  have  full  power  and  authority,  by  Sandms 
virtue  of  that  Act,  as  well  to  inquire  in  their  visita- 
tions, synods,  and  elsewhere  within  their  jurisdic- 
tion, as  at  any  other  time  and  place,  to  take 
accusations  and  informations  of  all  and  every  the 
things  above  mentioned,  done,  committed,  or  per- 
petrated, within  the  limits  of  their  jurisdiction  and 
authority,  and  to  punish  the  same  by  admonition, 
excommunication,  sequestration,  or  deprivation, 
and  other  censures  and  process,  in  like  form  as 
heretofore  had  been  used  in  like  cases,  by  the 
Queen's  Ecclesiastical  laws;  as  by  the  said  Act 
appeareth.  So,  as  seeing  if  that  Act  had  never 
inflicted  any  punishment  for  depraving,  or  not 
observing  the  Book  of  Common  Prayer,  and  the 
unity  and  peace  of  the  Church,  the  Ecclesiastical 
judge  may  deprive  such  parson,  vicar,  &c,  as  shall 
deprave,  or  not  observe  the  said  book,  as  well  for 
the  first  offence,  as  he  might  have  done  by  the  cen- 
sures of  the  Church,  and  the  Ecclesiastical  laws,  as 
if  no  form  of  punishment  had  been  inflicted  by  that 
act." — Then  the  Court  goes  on  to  consider  the 
objection  to  the  jurisdiction  of  the  high-commis- 
sioners. 

Here  is  a  direct  and  positive  recognition  of  the 
power  of  the  Ecclesiastical  Court  to  punish,  by 
Ecclesiastical  censures,  or  by  deprivation,  any  per- 
son offending  against  the  unity  of  the  Church. 
There  is,  as  has  been  shown,  in  the  Act  of  Elizabeth, 
a  direct  recognition  or  preservation  of  the  power  of 
the  Ecclesiastical  Court ;  and,  by  the  subsequent 
Act  of  the  13th  &  14th  Car.  2,  there  is  also  a  regu- 
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lar  recognition  of  the  power  and  authority  of  the 
June  16th.    Ecclesiastical   Court,  for  the   preservation  of  the 
peace,  and  unity  of  the  Church. 

Can  the  Court,  then,  for  onf  moment,  doubt  that 
Mr.  Head  is  within  the  jurisdiction  of  this  Court, 
and  amenable  to  his  diocesan  for  disobedience  to 
his  ordination  vow,  as  also  that  he  is  punishable  for 
such  disobedience  by  ecclesiastical  censures;  can 
the  power  of  the  Court  to  suspend  Mr.  Head  be 
doubted  ?  I  have  no  doubt  whatever,  either  as  to 
the  jurisdiction  of  this  Court,  or  that  Mr.  Head  has 
brought  himself  within  the  jurisdiction  :  indeed  I 
feel  no  doubt  that  Mr.  Head  is  clearly  within  the 
provisions  of  the  statute  of  Elizabeth ;  but,  under 
the  general  Ecclesiastical  Law,  Mr.  Head  is  punish- 
able for  publishing  this  letter,  of  which  he  openly 
avows  himself  the  author. 

I  therefore  have  no  hesitation  in  pronouncing 
the  Articles  proved  ;  the  remaining  question  is, 
what  is  the  punishment  the  Court  shall  pronounce 
against  Mr.  Head,  a  minister  in  holy  orders,  and  a 
beneficed  clergyman.  Now,  I  have  referred  to  one 
part  of  the  statute  of  Charles  2,  (sec.  6),  by  which 
Mr.  Head,  when  he  took  possession  of  his  living, 
must,  within  two  months,  have  read  the  morning 
and  evening  prayers,  appointed  to  be  read  by,  and 
according  to  the  said  Book  of  Common  Prayer, 
and  openly  and  publicly  declared  his  unfeigned 
assent  and  consent  to  the  use  of  all  things  therein 
contained  ;  or,  ipso  facto,  have  been  deprived  of  his 
said  ecclesiastical  benefice  and  promotion  :  I  have 
also  referred  to  the  36th  Canon,  relating  to  the 
subscription,  to  be  made  by  such  as  are  to  be  made 
ministers.     This  is  absolutely  necessary  to  be  done 
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by  every  candidate  for  holy  orders,  to  subscribe      1843. 
before  he  can  be  admitted  into  the  ministry,  or     jmwi&th. 
obtain  possession  of  a  living.  si^Tw 

1  therefore  think  Mr.  Head  has  incurred  the 
extreme  sentence  of  this  Court,  and  that  the  Court 
would  be  justified  in  pronouncing  against  him  a 
sentence  of  deprivation.  If  Mr.  Head  could  not 
have  obtained  possession  of  his  living,  without 
assenting  or  consenting  to  the  use  of  all  things  con- 
tained in  the  Book  of  Common  Prayer,  he  cannot 
complain  if,  by  the  sentence  of  this  Court,  he  is 
placed  in  precisely  the  same  situation  as  if  he  had 
not,  within  two  months,  conformed  to  the  provisions 
of  the  statute,  and  if  he  had  not  done  so,  he  would 
ipso  facto  have  been  deprived ;  it  would  not,  there- 
fore, as  I  have  before  said,  be  a  very  harsh  exercise 
of  the  power  of  the  Court  to  impose  that  penalty  on 
Mr.  Head,  to  which  he  was  liable,  if  he  had  not 
made  the  declaration  of  conformity,  according  to 
the  statute.  The  Court,  however,  is  not  disposed 
to  go  to  the  full  extent  of  its  power ;  not  from  any- 
thing that  exists  in  extenuation  of  Mr.  Head's 
offence,  for  nothing  can  be  more  offensive  than  the 
way  in  which  he  has  expressed  himself  in  his  letter; 
but  the  statute  of  Elizabeth  makes  a  difference 
between  a  first  and  second  offence:  by  it,  "any 
person  preaching,  declaring,  or  speaking  against 
the  prescribed  rites  and  solemnities  is  liable,  for  the 
first  offence,  to  forfeit  for  one  year  the  profits  of  all 
his  Ecclesiastical  benefices,  and  also  to  be  imprisoned 
for  six  months:  for  a  second  offence,  he  is  to  lose  or 
be  deprived  ipso  facto  of  all  spiritual  promotions, 
and  to  be  imprisoned  during  life."  It  seems,  there- 
fore, that,  although  it  was  considered,  at  the  time 
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1843,       the  statute  was  passed,  that  the  offence  would  not 
June  i&th.     bear  much  extenuation,  still  that  it  was  right  and 
s^Iu*      proper  that  the  statute  should  make  a  distinction 
h?a*£       between  persons  guilty  of  one  offence,  and  guilty  of 
the  like  offence  a  second  time.     I  think,  therefore, 
that  the  justice  of  the  case  may  be  satisfied  by  sus- 
pending Mr.  Head  from  his  living,  and  from  the 
*  emoluments  of  it,  for  three  years.     It  will  be  borne 

in  mind,  that  Mr.  Head  may  be  proceeded  against 
for  a  second  offence,  if  he  shall,  during  the  term  of 
his  suspension,  publish  the  like  doctrines. 

I  am,  therefore,  of  opinion  to  pronounce  the 
Articles  given  in  to  be  fully  proved,  and  to  decree 
that  Mr.  Head,  for  the  offence  he  has  committed,  be 
suspended  from  his  office,  and  ministration,  for  the 
term  of  three  years;  and  that  he  be  condemned  in 
the  costs  of  the  suit;  with  an  admonition  to  him  to 
abstain  from  such  conduct  in  future. 

1  think  the  Court  would  have  been  quite  justified 
in  going  to  the  fullest  extent  of  punishment,  looking 
to  the  language  in  which  Mr.  Head  has  expressed 
his  opinions  in  his  letter. 


June  15th. 


Third  Session.  The  Judge  pronounced  the  articles  and  exhibits 
TrinityiVm,  thereto  annexed,  given  in  and  admitted  in  this  cause 
on  the  part  and  behalf  of  Ralph  Sanders,  against 
the  Rev.  Henry  Erskine  Head,  Clerk,  the  party 
proceeded  against  in  this  cause,  to  be  sufficiently 
proved,  and  that  the  said  Rev.  Henry  Erskine  Head 
had  offended  against  the  laws,  statutes,  constitutions, 
and  Canons  Ecclesiastical  of  this  realm,  and  that  he 
be  suspended  for  the  space  of  three  years  from*  the 
time  of  publishing  the  suspension  for  that  purpose, 
in  the  parish  of  Feniton  aforesaid,  from  all  discbarge 
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and  function  of  bis  clerical  offices,  and  the  execu-      1843. 
tion  thereof,  that  is  to  say,  from  preaching  the  word     JoPC  15tlu 
of  God,   ?nd   administering   the   sacraments   and      Savobm 
celebrating  all  other  duties  and  offices  in  the  said       uIId. 
parish  church,  and  elsewhere  within  the  province 
of  Canterbury,  and  from  receiving  any  of  the  pro- 
fits and  benefits  of  the  said  rectory  and  benefice, 
and  from    receiving  and  taking  (he  rents,  fruits, 
tithes,  profits,  salaries,  and  other  Ecclesiastical  dues, 
profits,  and  emoluments  whatsoever,  belonging  and 
appertaining  to  the  said  rectory  and  benefice ;  and 
did  suspend'  the  said   Rev.  Henry  Erskine   Head 
accordingly,  and  did  condemn  him  in  the  costs  of 
this  suit j  and  the  Judge  did  moreover  direct  that  a 
copy  of  this  decree,  duly  certified,  be  transmitted  to 
the  Consistory  Court  of  Exeter,  in  order  that  a 
sequestration  may  be  there  issued,  and  did  direct 
the  suspension  to  be  published  in  the  said  parish  of 
Feniton,  on  Sunday  the  25th  of  June. 

The  taxation  of  costs  having  been  proceeded  with  Mich.  Term, 
the  registrar  allowed  to  Mr.  Sanders  the  costs  occa- 
sioned by  the  protest  (a)  whereupon  a  notice  was 
served  on  the  proctor  for  Mr.  Sanders,  by  the  proc- 
tor of  Mr.  Head,  to  the  following  effect: — "  I  beg 
to  give  you  notice  that  it  is  my  intention  to  move 
the  Court  to  direct  the  minute  of  Court,  dated  third 
session  of  Trinity  Term  last  to  be  altered,  so  as  to 
explain  what  costs  Mr.  Head  is  to  be  condemned  in." 

The  Queen's  Advocate  and  Harding  moved  ac- 
cordingly. 

Addams  and   Robinson  appeared  for  the  pro- 
moters of  the  suit 

(a)  See  ante,  p.  49. 
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1843,  Per  Curiam. 

Not.  2nd.  When  the  Court  on  a  former  occasion  overruled 

Sandkhs  the  protest  made  on  behalf  of  Mr.  Head,  an  appli- 
IeuTa!  cation  was  made  to  the  Court  to  allow  of  an  appeal, 
from  its  decision  to  the  Judicial  Committee  of  the 
Privy  ^Council.  The  Court  allowed  the  appeal;  it 
was  prosecuted  ;  the  Judicial  Committee,  after  some 
doubt,  affirmed  the  sentence  of  this  Court,  and  re- 
mitted the  cause.  The  Court  did  not,  in  the  first 
instance,  condemn  Mr.  Head  in  the  costs  occasioned 
on  the  argument  of  the  protest,  and  for  this  reason, 
until  the  articles  were  given  in,  the  Court  could  not 
know  the  exact  nature  of  the  charge  against  Mr. 
Head ;  it  is  true  the  citation  gave  a  very  full  speci- 
fication of  what  was  the  nature  of  the  charge,  but 
until  articles  are  admitted,  the  Court  cannot  adju- 
dicate on  a  case ;  it  might  possibly  happen  that  the 
charge  contained  in  the  citation  might  fail  to  be 
established  on  the  articles,  and,  therefore,  the  Court 
did  not  proceed  at  once  to  condemn  Mr.  Head  in 
the  costs.  Now  the  case  has  been  heard,  the  Court 
was  of  opinion  that  the  articles  were  fully  proved, 
it  decreed  Mr.  Head  to  be  suspended  for  three  years, 
and  condemned  him  in  the  costs,  that  is,  the  costs 
generally  of  the  suit,  including  those  occasioned  by 
the  protest.  It  is  said  this  is  a  hard  measure  on 
Mr.  Head,  that  the  appellate  Court  gave  no  costs 
of  the  appeal  to  that  Court ;  but  why  is  Mr.  Sanders 
to  pay  his  own  costs,  occasioned  by  Mr.  Head 
appearing  under  protest.  I  refuse  this  motion,  but 
I  do  not  condemn  Mr.  Head  in  the  costs  of  the 
motion. 
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Keigwin  v.  Keigwin.  1843* 


July  12th. 

This  was  a  business  of  proving,  in  form  of  law,  the  a  party  shewed 
last  will  and  testament  of  Elizabeth  Keigwin,  who  ^£*£[  JJJJJJ 
died  ou  the  9th  of  April,  1842,  leaving  a  brother,  a  £££■£. 
sister,  a  nephew,  and  two  nieces.  quoted  them 

*  .  to  sign  it ;  both 

The  will   in  question,  was  dated    the  11th  of  persons  ob- 
December,  1839,  it  was  signed  by  the  deceased,  and  nature  of  the*" 
subscribed  by  two  persons  as  witnesses,  but  there  the^^r'^nd 
was  no  attestation  clause :  there  were  certain  altera-  hUKJ^*1 
tions  on  the  face  of  the  will :  by  it,  the  brother  was  ■enc€- .  f1"8 

J  paper,  being  a 

appointed  sole  executor.  *>»»  h«w  to 

The  subscribing  witnesses  having,  in  accordance  executed?  ny 
with  the  practice  in  the  registry  of  this  Court,  where  th^h^S a°n 
there  is  no  formal  attestation  clause,  been  applied  JS^SfJJJJ^ 
to  to  make  affidavit  of  the  due  execution  of  the  will :  ?•  ciro"m: 

stances,  to  have 

the  facts,  as  stated  by  them,  were  of  such  a  nature  £ininade  *•• 

i  i  ii»  i     •  **•  •'•cation. 

that  probate  could  not  be  granted  in  common 
form;  the  paper  was  accordingly  propounded,  by 
Mr.  Keigwin  the  brother  and  executor,  in  an  alle- 
gation; which  pleaded, — First,  that  the  deceased 
gave  instructions  for  the  drawing  up  of  her  will  to 
Mr.  F.  Hichens,  a  friend,  whom  she  was  in  the 
habit  of  consulting  on  her  affairs.  That  pursuant 
thereto  the  will  in  question  was  drawn  up  by 
Mr.  Hichens,  and  was  delivered  to  the  deceased  a 
few  days  prior  to  the  1 1th  of  December,  1839;  that 
the  last  mentioned  date  was  inserted  in  the  said 
will  by  the  desire  of  the  deceased ;  who  stated  to 
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1843.  Mr.  Hicheiis,  as  her  reason  for  so  desiring,  that  she 
July  12th  should  have  some  carpenters  at  work  in  her  house 
Kkiowin  on  that  day,  and  that  they  could  attest  the  execution 
Know!*     thereof. 

Second,  pleaded,  that  the  deceased  after  the  will 
had  been  so  delivered  to  her,  and  previous  to  the 
execution  thereof,  spoke  to  Mr.  Hichens  respecting 
the  same ;  and  he,  by  her  direction,  made  certain 
alterations  therein  [these  were  specified.]  That, 
having  made  such  alterations,  Mr.  Hichens  left  the 
said  will  with  the  deceased,  telling  her  to  put  her 
name  or  initials  in  the  margin  opposite  the  alte- 
rations. 

Thirds  pleaded,  that  the  deceased  set  and  sub- 
scribed her  name  at  the  foot  of  the  said  will  on  the 
11th  of  December,  1839,  and  her  initials  opposite 
certain  of  the  said  alterations. 

Fourth,  pleaded,  that  on  the  11th  of  December, 
1839,  on  which  day  the  deceased  had  previously 
appointed  two  persons  to  come  to  her  house,  to  do 
some  carpenter's  work,  she  came  into  the  room  in 
which  such  two  persons  were  at  work,  she  having  a 
pen  and  inkstand  in  her  hands,  and  then  and  there 
produced  her  said  will,  signed  by  her,  to  the  two 
persons,  and  desired  them  to  attest  the  same,  saying, 
11 1  want  you  to  sign  your  names  to  this  paper;'9 
that,  at  her  request,  such  two  persons  signed  their 
names  thereto,  in  her  presence,  and  in  the  presence 
of  each  other.  That,  although  the  will  was  so  folded 
as  to  conceal  the  contents  thereof,  the  signature  of 
the  deceased,  apparently  fresh  made,  was  plainly 
visible,  and  was  seen  by  the  two  witnesses. 

Mr.  Hichens  deposed  to  the  following  effect; 
"  About  two  years  before  the  death  of  the  deceased, 
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she  produced  to  me  a  copy  of  a  will  of  a  relation  of      1843. 
hers,  under  which  she  had  derived  some  property,     July  12th. 
and  requested  me  to  prepare  a  similar  will  for  her ;      K^mm 
I  did  so,  and  delivered  the  will  I  had  so  prepared  to      kugw?*. 
her.     I  recollect,  that  shortly  after  I  had  given  the 
will  to  the  deceased,  she  on  one  occasion  spoke  to 
me  about  it ;  I  cannot  call  to  my  recollection  whe- 
ther it  was  then  signed  by  her  or  not ;  I  have  tried 
to  recollect  this,  but  I  cannot ;  my  impression  cer- 
tainly is,  that  the  said  occasion  was  prior  to  the 
execution  of  the  will,  but  I  really  cannot  swear  that 
it  was  so ;  I  did  not  observe  that  the  will  had  been 
then  signed  ;  she  asked  me  to  make  some  alterations 
in  it  [the  witness  here  identified  the  alterations  on 
the  face  of  the  will  as  those  made  by  him  on  that 
occasion.]    I  made  these  alterations  in  her  presence. 
I  believe  the  deceased  put  her  initials  in  the  margin 
of  the  will  opposite  the  alterations/' 

The  two  subscribing  witnesses  deposed  to  the 
following  effect ;  that  they  "  are  carpenters,  and 
were  at  work  in  the  house  of  the  deceased  on  the 
11th  of  December,  1839;  that  she  on  that  day 
brought  a  paper  into  the  room  where  they  both  were, 
having  also  in  her  hands  a  pen  and  inkstand ;  [they 
both  identified  the  will  propounded  as  the  paper] 
that  addressing  them  she  said,  '  I  want  you  to  sign 
this  paper/  and  pointed  out  the  place  where  they 
were  to  sign ;  that  the  paper  was  so  folded  that  they 
only  saw  the  signature ;  that  they  have  no  doubt 
whatever  as  to  the  fact  of  the  signature  of  the  de- 
ceased being  affixed  to  the  paper  at  the  time  when 
they  subscribed  it ;  that  they  subscribed  the  paper 
in  the  presence  of  the  deceased  and  of  each  other ; 

VOL.  III.  R  R 
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1843,       they  did  not  recollect  whether  the  deceased  pointed 
July  12th.     out  her  signature  to  them  as  being  her  name ;   but 
k^7in      were  both  positive  that  she  did  not  say  anything  in 
Kuowur.     particular  about  her  handwriting." 
The  cause  came  on  for  hearing. 

Addams  in  support  of  the  will. 

Robertson,  contra. 

& 

I  Judgment. 

I  Sir  Herbert  Jenner  Fust. 

|  The  deceased  in  this  case  gave  instructions  to  a 

gentleman  named  Hichens,  or  perhaps  rather  re- 
quested him,  for  he  is  not  a  professional  man,s  to 
draw  up  a  will  for  her,  which  accordingly  he  did ; 
and,  by  her  special  desire,  he  inserted  a  date  as  of 
a  day,  on  which,  as  she  stated,  she  intended  to 
execute  it. 

Mr.  Hichens  states  the  transaction  thus  generally : 
that  he  prepared  the  will,  and  delivered  it  to  the 
deceased;  that  she  afterwards  produced  it  to  him 
for  a  particular  purpose,  but  he  cannot  recollect 
whether  it  was  then  signed  by  her  or  not ;  he  has  tried 
to  recollect  this,  but  cannot ;  his  impression  is  that 
the  occasion  on  which  this  happened  was  prior  to 
the  date  of  the  execution  of  the  will ;  but  he  cannot 
swear  that  it  was  so.  He  says  the  deceased  asked 
him  on  that  occasion  to  make  certain  alterations, 
and  he  did  so  in  her  presence.  Now  looking  at 
those  alterations,  and  the  places  in  the  will  where 
they  are  made,  and  that  Mr.  Hichens  was  the  per- 
son who  made  them,  it  seems  scarcely  possible,  if 
the  deceased  had  in  fact  signed  the  will  at  this  time, 
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that  her  signature  could  have  escaped  the  observa-       1843. 
tion  of  this  witness.     Mr.  Hichens  further  says,  that     My  12th. 
he  believes  the  deceased  put  her  initials  in  the  margin      Kbiowim 
of  the  will  opposite  the  alterations.     Now  this  is      kuowiv. 
the  only  witness  who  can  speak  to  the  facts  on  this 
point ;  and  on  his  evidence  the  result,  in  my  opin- 
ion, is,  that  at  the  time  when  these  alterations  were 
made  the  will  was  not  signed  by  the  deceased.    The 
two  other  witnesses,  the  parties  who  attested  the 
will,  cannot  speak  as  to  these  alterations.     Their 
evidence  is  shortly  this, — they  were  at  work  in  a 
room  in  the  deceased's  house;   she   brought  this 
paper  into  that  room,  and,  addressing  them  both, 
said  "  I  want  you  to  sign  this  paper,"  and  pointed 
out  the  place  where  they  were  to  sign ;  they  both 
observed  her  name  signed  thereto;  they  have  no 
doubt  whatever  that  the  paper  produced  to  them  by 
the  deceased  had  been  signed  by  her ;  but  they  do 
not  recollect  that  she  pointed  out  the  signature  to 
them  as  being  her  name  ;  they  are  sure  she  did  not 
say  anything  in  particular  about  her  handwriting. 
The  question  comes  to  this,  whether  this  will  has 
been  duly  executed  according  to  the  requisites  of 
the  statute ;  the  deceased  did  produce  this  paper, 
having  her  signature  affixed  to  it  at  the  time,  to 
two  witnesses  present  at  the  same  time ;  and  the       f< '  h' i 
two  witnesses  did  attest  it  in  her  presence ;  was  this      , 
a  sufficient   acknowledgment  ?     I   am   clearly  of 
opinion  that  it  was;  it  is  not  necessary  that  the 
party  should  say  in  express  terms  "  that  is  my  sig- 
nature ;"  it  is  sufficient  if  it  clearly  appears  that  the 
signature  was  existent  on  the  will  when  she  pro- 
duced it  to  the  witnesses,  and  was  seen  by  the  wit- 
nesses when  they  did,  at  her  request,  subscribe  the 
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will.  On  these  circumstances,  I  hold  that  this  paper 
has  been  sufficiently  executed. 

Then  as  to  these  alterations,  I  have  said,  I  think, 
there  is  sufficient  evidence  to  enable  the  Court  to 
hold  that  they  were  made  before  the  will  was  exe- 
cuted. 

I  therefore  decree  probate  of  this  paper  with  the 
alterations  ;  it  is,  however,  a  proper  case  for  giving 
the  costs  out  of  the  estate. 


1843. 
July  14th. 


Pett  against  Hake. 


A  testamentary 

K per  (dated 
26)  signed 
by  a  testator, 
having  an  attes- 
tation clause, 
but  not  sub- 
scribed by  wit- 
nesses,   the 
presumption  of 
law  against  the 
final  character 
of  the  paper 
held  to  be  re- 
butted,and  pro- 
bate granted 
.upon  the  evi- 
dence and  cir- 
cumstances* 


William  Hake  died  on  the  4th  of  November, 
1842,  leaving  a  brother  his  only  next  of  kin.  Upon 
the  death  of  Mr.  Hake  three  testamentary  papers 
were  produced. 

Paper  one.  A  will  dated  the  5th  of  December, 
1822,  signed  by  the  deceased,  and  attested  by  two 
witnesses ;  by  this  paper  a  Doctor  Samuel  Pett,  was 
appointed  sole  executor. 

Paper  two.  A  codicil,  also  dated  the  5th  Decern* 
ber,  1822,  signed  by  the  deceased,  and  attested  by 
three  witnesses ;  the  purport  of  this  paper  was  to 
devise  a  copyhold  estate,  at  Gay  wood,  in  the  county 
of  Norfolk,  to  Doctor  Pett,  upon  trust,  to  sell  the 
same,  and  to  apply  the  proceeds  thereof  upon  the 
trusts  in  the  said  will  mentioned. 

Paper  three.  A  codicil,  dated  the  25th  of  De- 
cember, 1826,  signed  by  the  testator,  having  an 
attestation  clause  but  not  subscribed  by  witnesses ; 
this  paper  was  as  follows : — 


PREROGATIVE  COURT  OF  CANTERBURY.  613 

"  Whereas,  since  the  date  and  execution  of  ray      1843. 
last  will,  Doctor  Pett,  whom  I  had  therein  named     July  nth. 
as  my  executor,  has  departed  this  life ;  now  I  do,        p^ 
by  this  codicil,  appoint  Samuel  Pett  and  Francis      *hm 
Pett,  sons  of  the  said  Doctor  Pett,  my  executors  in 
his  stead.     I  hereby  revoke  the  codicil  to  my  will, 
bearing  date  the  22nd  of  December,  1822,  whereby 
I  have  devised  my  copyhold  estate  to  my  said  execu- 
tor ;  and,  in  lieu  thereof,  I  authorize  and  direct  my 
executors,  hereby  named,  to  sell  the  same  ;  and  to 
stand  possessed  of  the  monies  to  arise  from  such 
sale  upon  the  trusts  declared  by  my  said  will." 

These  three  papers  were  propounded  as  containing 
together  the  will  of  the  deceased,  by  Mr.  Samuel 
Pett,  the  surviving  executor,  appointed  by  paper 
number  three. 

By  the  affidavit  of  scripts  it  appeared,  that  these 
papers  were  found  enclosed  and  sealed  up  in  an 
envelope,  which  envelope  had  formerly  been  in  the 
possession  of  Mr.  Francis  Pett,  and  upon  his  death 
had,  with  other  papers,  come  into  the  possession  of 
Mr.  Samuel  Pett,  as  executor  of  his  brother.  A 
fourth  paper  was  found  enclosed  in  the  same  enve- 
lope ;  it  purported  to  be  a  codicil  to  the  will  of  the 
testator;  it  had  the  initials  "W.  H."  written  in 
pencil  at  the  foot ;  there  was  an  attestation  clause 
with  the  letters  "  A.  B.,"  "  C.  D.,"  "  E.  F.,"  written 
in  pencil  at  the  foot  of  the  clause,  in  three  separate 
lines,  as  denoting  the  place  where  witnesses  were  to 
subscribe.  The  purport  of  this  paper  was  as  fol- 
lows : — 

"Whereas  Doctor  Pett,  the  executor  appointed 
by  my  last  will,  departed  this  life  on  the  1st  of 
January,  1823 ;  and  whereas  Joseph  Eade,  whom  I 
by  letter  requested  to  act  as  my  executor  in  lieu  of 
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\  1843«      Doctor  Pett,  deceased,  hath  also  departed  this  life  ; 

r  July  nth.    now  I  do,  appoint  Samuel  Pett,  of  Hackney,  Mid- 

\  Pkt       lesex,  and  Francis  Pett,  of  Hitchen,  Hertfordshire, 

j  ISu^     sons  of  the  said  Doctor  Pett,  executors  of  my  will ; 

I  give  and  devise  to  them  all  my  real  and  personal 

estate,  upon  the  trusts  I  have  before  directed  by  my 

will  and  codicil,  with  regard  to  the  property  thereby 

bequeathed  and  devised.     Jp  witness,  I  have  to  this 

codicil  set  my  hand  and  seal,  this ,  1830. 

[An  attestation  clause  as  stated  above.] 

In  the  year  1827,  the  deceased  sold  his  copyhold 
estate  and  received  the  purchase  money. 

The  witnesses  examined  in  the  cause,  to  whose 
testimony  it  is  considered  necessary  to  advert,  were 
Mr.  Joseph  Dyson,  Mr.  Thomas  Dyson,  and  Mr. 
Robinson. 
The  Messrs.  Dyson  deposed  to  the  following  effect ' 
That  the  deceased  frequently  spoke  to  them  of 
the  Pett  family  as  his  cousins;  that  he  spoke  of 
Francis  Pett  as  the  lawyer ;  that  he  also  spoke  of  his 
cousin,  Mr.  Eade,  as  the  lawyer.  That,  two  years 
before  his  death,  he  said,  "  the  lawyer  has  made  his 
will" ;  about  one  year  and  a  half  before  his  death  he 
said  his  will  and  all  his  writings  were  at  Samuel 
Pett's,  the  coal  merchant.  Mr.  Joseph  Dyson  also 
deposed  that  the  deceased  said  to  him  on  one  occa- 
sion, "  Mr.  Samuel  Pett  has  just  been  here,  and  I 
wish  you  had  been  here  to  see  him  ;  if  anything 
happens  to  me,  that's  where  my  writings  are ;  he 
is  my  sole  executor.  I  put  him  in  the  place  of  the 
other  two,  the  doctor  and  the  lawyer." 

Mr.  Robinson  deposed  to  the  following  effect : 
That  he  attended  the  deceased,  in  the  capacity  of 
medical  adviser,  for  about  the  six  or  seven  last  years 
of  his  life ;  that  the  deceased  on  one  occasion  told 
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him,  "  that  Doctor  Pett  had  had  his  will  in  his       1843, 
possession,  when  he  was  alive,  but  that  since  his  ~~juiy  uth. 
death,  his  family  had  it  in  their  care."    That  the        p^ 
deceased  also  told  him,  «f  that  he  had  not  altered       ^jJJJ 
his  will,  and  did  not  intend  to  alter  it ;  that  it  was 
still  in  the  possession  of  the  family ;"  that  the  de- 
ceased frequently  told  him,  "  that  Mr.  Samuel  Pett 
was  his  executor,  and  if  anything  happened  to  him 
to  send  to  Mr.  Alfred  Pett ;"  that  the  last  time  the 
deceased  mentioned  this  circumstance  was  about  a 
year  before  his  death. 

Mr.  Thomas  H.  Hake  opposed  the  admission  of 
paper  two  to  probate ;  he  did  not  give  in  any  oppos- 
ing plea. 

The  cause  came  on  for  hearing. 

Addams  and  Blake  asked  for  probate  of  the  will 
and  second  codicil  (paper  three).  They  submitted 
that  the  presumption  of  law  against  the  second 
codicil,  by  reason  of  there  being  an  attestation 
clause  without  witnesses,  was  sufficiently  rebutted 
by  the  evidence  ;  that  if  the  Court  should  be  of  this 
opinion,  then  the  first  codicil  (paper  two) was  revoked 
and  useless ;  they  offered  to  take  probate  of  the  first 
codicil  also,  in  case  the  Court  should  so  direct. 

Jennet,  contrk. 

The  second  codicil  is  not  entitled  to  probate ;  it  is 
admitted  that  there  is  a  legal  presumption  against  its 
validity  requiring  to  be  rebutted.  The  parol  de- 
clarations are  insufficient  to  establish  this  paper ;  the 
deceased  spoke  of  a  Samuel  Pett  not  as  his  executor, 
but  as  a  sole  executor;  he  must  then  have  referred  to 
Doctor  Samuel  Pett,  who  was  the  sole  executor  of 
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18*3.      the  will  and  first  codicil.     Mr.  Samuel  Pett  never 

July  Mtb.     was  a  sole  executor,  he  has  indeed  become  so  by  the 

r^7        death  of  his  brother ;  but  all  the  declarations  of  the 

*fw  deceased  refer  to  a  sole  executor.  The  declarations 
spoken  to  by  the  witnesses,  particularly  that  wherein 
he  speaks  of  Mr.  Samuel  Pett  as  "  put  in  the  room 
of  the  doctor  and  the  lawyer/'  are  only  susceptible 
of  a  rational  meaning,  by  supposing  that  the  deceased, 
subsequently  to  1830,  made  some  other  testamentary 
paper,  by  which  Mr.  Samuel  Pett  was  named  as  sole 
executor ;  no  such  paper  is  forthcoming ;  then  the 
legal  presumption  is,  that  such  paper  was  in  the 
hands  of  the  deceased,  and  was  destroyed  by  him. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

In  this  case  the  deceased  is  a  Mr.  William  Hake, 
who  died  on  the  4th  of  November,  1842,  leaving 
Mr.  Thomas  Hake,  his  brother,  his  only  next  of  kin, 
and  the  sole  party  entitled  to  his  personal  estate, — 
in  case  he  has  died  intestate ;  or  entitled  to  such 
portion,  if  any,  of  his  personal  estate,  as  has  not 
passed  by  his  will. 

Now  it  appears,  that  some  years  ago  the  deceased 
gave  instructions  to  a  solicitor  to  prepare  a  ttill  for 
him,  this  was  accordingly  done,  and  such  will  duly 
executed,  in  December,  1822,  by  being  signed  by 
the  deceased,  in  the  presence  of  two  witnesses. 

On  the  same  day,  as  it  seems,  the  deceased  made 
a  codicil,  whereby  he  directed  a  copyhold  estate, 
situate  at  a  place  called  Gaywood,  in  the  county  of 
Norfolk,  to  be  sold  ;  this  codicil  was  also  signed  by 
the  deceased  in  the  presence  of,  and  was  attested  by, 
three  witnesses. 
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egaintt 

Alt. 


Subsequently  to  this  a  codicil  was  prepared  for  1843. 
the  deceased — how  or  by  whom  does  not  appear —  J**y  u^ 
but  evidently,  as  the  language  shows,  not  with  the  pett 
intention  of  revoking  the  trusts  declared  of  the  pro-  *f[ 
ceeds  of  the  sale  of  the  copyhold  estate ;  but  simply 
for  the  purpose  of  bequeathing  that  estate  to  Mr. 
Samuel  and  Mr.  Francis  Pett,  in  order  that  they 
might  sell  the  same,  and  to  appoint  them  executors 
of  the  will,  in  the  place  of  Doctor  Pett,  their  father, 
who  had  died.  To  that  codicil  the  deceased  signed 
his  name ;  there  is  a  full  attestation  clause,  but  no 
witnesses9  names  are  subscribed  to  it,  consequently, 
there  is  a  presumption  of  law  that  the  deceased 
did  intend  to  execute  that  codicil  in  the  presence 
of  witnesses,  in  order  to  give  effect  to  it ;  and  in 
case  he  should  not  do  so,  then  it  was  not  to  stand ; 
the  deceased  having  signed  his  name  to  this  paper, 
the  presumption  is  lessened,  still,  in  law,  there  is  a 
presumption  against  the  instrument,  and  this  re- 
quires to  be  rebutted  by  evidence  or  by  circum- 
stances. 

The  mode  in  which  it  is  proposed  to  overcome 
or  repel  this  presumption  is,  by  showing  that  the 
deceased,  after  the  date  of  the  codicil,  deposited  it, 
with  other  papers,  in  the  hands  of  Mr.  Francis  Pett, 
whom,  with  his  brother,  Mr.  Samuel  Pett,  he  had, 
by  this  very  codicil,  appointed  executors  in  the  room 
of  Doctor  Pett,  their  father,  deceased ;  that  this 
paper  remained  in  Mr.  Francis  Pett's  possession 
until  his  death,  when  it  came  into  the  hands  of  Mr.  ' 
Samuel  Pett,  who  became  his  brother's  legal  repre- 
sentative, and  who  retained  possession  of  it  until  the 
death  of  the  testator,  Mr.  Hake. 

Now  it  appears,  that  in  the  same  envelope  in 
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1843.  which  was  found  the  will  and  the  two  codicils,  which 
July  uth.  I  have  just  mentioned,  was  contained  another  codi- 
j^  cil,  or  intended  codicil,  which  bears  date  in  the  year 
-  Ha«!  1830' blanks  being  left  for  the  month  and  for  the  day 
of  the'  month.  This  last  paper  recited  the  death  of 
Doctor  Pett,  and  of  a  Mr.  Eade,  whom,  it  would  seem, 
the  deceased  had  at  some  time  requested  to  act  as  his 
executor ;  and  it  then  goes  on  to  appoint  the  said 
Samuel  Pett  and  Francis  Pett,  the  sons  of  Doctor  Pett, 
to  be  his  executors,  and  gives  and  devises  to  them  all 
the  deceased 'b  real  and  personal  estate,  upon  the  same 
trusts  as  directed  by  his  will  with  regard  to  the  pro- 
perty thereby  bequeathed  and  devised.  This  last 
paper  is  found  in  the  same  envelope  with  the  others ; 
and  having  originally  been  in  the  possession  of  a 
person  named  as  one  of  the  executors,  the  proba- 
bility is  that  some  communication  passed  between 
the  deceased  and  this  person  respecting  it ;  but  as 
to  this  point  there  is  no  evidence.  It  would  seem 
that  the  deceased  did  intend  to  make  a  codicil  of 
this  description  ;  and  the  similarity  of  this  and  the 
other  codicil  of  1826,  throws  some  doubt  as  to  which 
of  the  two  codicils  the  declarations  of  the  testator, 
spoken  to  by  the  witnesses,  refer.  The  copyhold 
estate  at  Gay  wood  was  sold  in  1827,  shortly  affcer 
the  date  of  the  second  codicil,  and  the  testator  re- 
ceived the  purchase  money  for  it.  The  two  witnesses 
to  the  will  were  a  Mr.  Eade,  a  solicitor,  and  Mr. 
Cross,  a  clerk  in  Mr.  Eade's  office ;  these  two  per- 
sons are  dead.  The  first  codicil  is  attested  by  these 
two  persons,  and  by  a  Mr.  Pownall.  The  second 
codicil  is  signed  by  the  testator ;  there  is  an  attes- 
tation clause,  but  no  witnesses ;  it  simply  appoints 
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new  executors,  with  directions  to  sell  the  copyhold       1843» 
estate.  Juiy^uth. 

The  declarations  of  the  deceased  which  are  to        p^ 

against 

repel  the  legal  presumption  against  this  instrument,  '  Hakb. 
are  spoken  to  by  the  witnesses,  Joseph  Dyson, 
Thomas  Dyson,  and  Mr.  Robinson.  I  will  take  the 
circumstances  stated  by  the  latter  first,  as  they  seem 
to  me  the  most  important.  He  says,  after  stating 
that  he  attended  the  deceased,  as  his  medical  ad- 
viser, for  the  six  or  seven  last  years  of  his  life,  that 
the  deceased  told  him,  "that  Doctor  Pett  had  his 
will  in  his  possession  when  he  was  alive,  but  since 
his  death  his  family  had  it  in  their  care." 

I  will  here  remark  that  no  other  testamentary 
papers  of  the  deceased,  besides  those  I  have  men- 
tioned, have  been  found. 

That  the  deceased  also  told  him,  "  that  he  had 
not  altered  his  will ;  that  he  did  not  intend  to  alter 
it ;  and  that  it  was  still  in  the  possession  of  the 
family.  That  the  deceased  several  times  told  him, 
"  that  Mr.  Samuel  Pett  was  his  executor,  and  that, 
if  anything  happened  to  him,  he  was  to  send  for 
Mr.  Alfred  Pett;'9  that  the  last  time  of  the  deceased 
mentioning  these  circumstances  to  the  witness  was 
about  a  year  before  his  death. 

The  deceased,  therefore,  did  allude  to  a  will  in 
existence  at  that  time,  and  a  will  by  which  Mr. 
Samuel  Pett  was  appointed  an  executor;  that  he 
referred  to  it  as  an  existing  and  operative  will. 
Now  all  the  testamentary  papers  which  have  been 
found,  and  no  others  are  suggested  to  be  in  exist- 
ence, are,  the  will,  the  first  codicil,  the  second 
codicil,  and,  what  I  will  call,  the  draft  codicil, 
dated  1830, 
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1M43*  To  which  of  these  papers  must  the  deceased  be 

July  uth.     taken  to  have  referred  in  these  declarations  ? 
Pett  One  of  the  papers  is  signed  by  him  ;  the  other  is 

1S0HL  a  mere  draft  signed, — if  by  the  deceased,  only  with 
pencil  initials ; — I  see  no  reason  to  doubt  as  to  which 
paper  was  referred  to.  If  Mr.  Robinson  is  correct 
in  deposing,  that  tAe  deceased  spoke  of  a  will,  of 
which  Mr.  Samuel  Pett  was  the  executor,  it  could 
not  be  the  first  will,  or  the  first  codicil,  because,  in 
neither  of  these  is  Mr.  Samuel  Pett  named  as  an 
executor;  then  the  deceased  must  refer  to  the 
second  codicil,  or  to  the  draft  codicil,  or  to  some 
other  paper  not  found,  or  not  in  existence.  Now 
the  two  Dysons  both  state,  that  the  deceased,  about 
a  year  and  a  half  before  his  de&th,  said,  "  that  his 
will,  and  all  his  writings,  were  at  Samuel  Pett's;" 
here,  then,  is  a  declaration  carried  down  to  a  late 
period  in  the  life  of  the  deceased,  iu  which  he 
speaks  of  his  will  and  writings,  in  connexion  with 
Mr.  Samuel  Pett ;  as  being  at  Mr.  Samuel  Pett's. 
Joseph  Dyson  deposes,  that  the  deceased,  on  one 
occasion,  said  to  him,  "Mr.  Samuel  Pett  has  just 
been  here ;  if  anything  happens  to  me,  that's  where 
my  writings  are ;  he  is  my  sole  executor."  Now  so 
far  the  last  sentence  of  this  declaration  supports  the 
argument  against  the  second  codicil,  namely,  the 
argument  that  the  deceased  must  have  referred  to 
his  first  will  and  codicil,  of  which  Doctor  Samuel 
Pett  was  appointed  sole  executor ; — but  then  this 
follows,  "  I  put  him  in  the  place  of  the  other  two, 
the  doctor,  and  the  lawyer."  It  has  been  argued 
that  if  these  words  are  to  be  relied  on  as  effective 
words,  the  declaration  must  refer  to  some  other 
paper  made  by  the  deceased,  destroyed  or  not  forth- 
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coming,  and  for  this  reason  : — Mr.  Samuel  Pett  is       184s* 
not,  by  the  second  codicil,  a  sole  executor,  put  in     July 14tb» 
the  room  of  two  other  executors,  but  a  sole  executor        p*?t 
only  in  this  sense,  as  become  so  by  the  death  of       h* 
Francis  Pett ;  and,  consequently,  that  the  declara- 
tion must  have  referred  to  some  paper  executed 
subsequently  to  the  death  of  Mr.  Francis  Pett,  by 
the  deceased. 

I  think  that  to  accede  to  this  argument  would  be 
going  beyond  all  the  circumstances  of  the  case. 

If,  in  this  case,  it  were  shewn,  that  the  deceased 
had  actually  executed  some  other  paper,  by  which 
Mr.  Samuel  Pett  was  appointed  a  sole  executor  in 
the  room  of  his  father,  and  of  his  brother  the 
lawyer,  there  would  have  been  some  ground  for  the 
argument,  but  the  expression  relied  on  is,  "  I  put 
him  in  the  place  of  the  other  two,  the  doctor  and  the 
lawyer, "  but  the  deceased  also  spoke  of  Mr.  Bade  as 
"  the  lawyer :"  however  he  certainly  did  speak  of 
Mr.  Samuel  Pett  as  "  his  sole  executor ;"  I  cannot 
however  think  that  the  witnesses  are  to  be  pinned 
down  to  the  nicest  accuracy  of  expression. 

Mr.  T.  Dyson  swears  that  the  deceased,  at  least 
so  far  back  as  ten  years  ago,  frequently  spoke  of  his 
will  in  connexion  with  the  Pett  family.  The  only 
testamentary  papers,  of  which  the  Court  has  any 
trace,  are  the  will,  the  first  codicil,  the  second 
codicil,  and  the  draft  codicil  of  1830. 

Under  these  circumstances,  I  cannot  but  think, 
that  the  presumption  against  the  legal  validity  of 
this  paper,  arising  from  its  having  an  attestation 
clause  without  any  witnesses— it  is  signed  by  the 
deceased,  Mr.  T.  Dyson  proves  his  handwriting — 
is  sufficiently  rebutted  ;  I  think  it  is  impossible  not 
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1843.       to  come  to  that  conclusion.     When  the  deceased 

July  uth.     spoke  of  his  will  and  writings  as  being  in  the  pos- 

p^        session  of  Mr.  Samuel  Pett,  the  coal  merchant,  I 

h^k™'      think  that  he  must  be  taken  to  have  alluded  to  the 

paper,  the  nlost  complete  in  form,  and  that  would 

be  the  second  codicil,  which  was  signed  by  him ; 

although  not  subscribed  by  witnesses. 

There  is  a  further  reason,  which  seems  to  me  to 
render  this  view  of  the  case  as  the  most  probable 
one :  the  second  codicil  is  dated  in  December,  1826, 
in  1827,  the  copyhold  estate  was  sold ;  having  dis- 
posed of  his  copyhold  property,  the  deceased  may 
have  thought  that  there  was  no  longer  any  neces- 
sity for  the  codicil  being  witnessed ;  the  will  was 
executed  only  in  the  presence  of  two  witnesses ;  the 
first  codicil,  which  disposed  of  the  copyhold  estate, 
was  attested  by  three  witnesses  ;  the  deceased  may 
not  improbably  have  thought,  that  a  codicil  dis- 
posing of  copyhold  property  would  require  to  be 
witnessed ;  but  that,  having  disposed  of  that  estate, 
witnesses  were  no  longer  necessary. 

I  think  the  circumstances  of  this  case  so  stroitgly 
show  an  adherence  to  this  codicil,  that  they  repel 
the  legal  presumption,  arising  from  the  attestation 
clause,  namely,  that  the  deceased  did  intend  to 
complete  the  execution  in  the  presence  of  witnesses. 
I  think  such  an  intention,  if  ever  contemplated,  was 
sufficiently  abandoned,  and  that  the  deceased  did 
intend  to  give  effect  to  this  paper,  although  not 
signed  before  witnesses. 

I  pronounce  for  the  will  and  second  codicil ;  the 
first  codicil  is  useless,  the  second  amounts  to  a 
complete  revocation  of  it  I  give  costs  out  of  the 
estate. 
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Wrench  against  Murray.  1843. 


July  14th. 


Sir  James  P.  Murray,  Baronet,  died  on  the  22nd  An  inofficious 
of  February,  1843,  leaving  a  widow,  from  whom  jSGKE1 
he  lived  separate,  under  a  deed  of  arrangement ;  £jl5S^JJ 
a  mother,   and  several  brothers  and  sisters,  him  JJjJf^,*1" 

Surviving.  benefitted. 

The  clear  residue  of  the  personal  property  of  the  in  nowise  re- 
deceased  amounted  to  about  4000/.  testator,  pro. 

A  testamentary  paper  was  propounded,  as  the  ™a^foflid' 
will  of  the  deceased,  by  Mr.  Edward  Wrench,  the  2gJ^ 
sole  executor,  and   the   residuary  legatee  named  the  win  having 

.  .  been  read  over 

therein  ;  the  only  other  legatee  was  a  Miss  Finch,  to  him. 
with  whom  the  deceased  had  lived  since  his  sepa- 
ration from  his  wife ;   to  this  person  jewels  and 
other  specific  legacies,  to  the  value  of  5002.  were 
given. 

The  history  of  the  deceased  was  shortly  as 
follows: — Early  in  life  the  deceased,  under  the 
will  of  his  uncle,  Sir  John  Murray,  became  entitled 
to  considerable  personal  property,  expectant  partly 
on  the  decease  of  his  father,  partly  on  the  decease 
of  his  father  and  mother,  and  partly  on  the  decease 
of  a  Mrs.  Rose.  During  his  father's  lifetime,  the 
deceased  had  borrowed  money  on  his  expectant 
interests  from  the  Globe  Insurance  Office,  and  also 
from  Mr.  Wrench.  At  the  time  of  his  father's  death, 
in  May,  1842,  the  deceased  was  in  straightened 
and  necessitous  circumstances,  and  was  living  in 
the  island  of  Guernsey,  on  an  annuity  purchased 
of  the  Globe  Office,  aud  on  monies  supplied  to 
him  from  time  to  time  by  Mr.  Wrench.     Upon  the 
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1843.  death  of  his  father,  the  deceased  returned  to  Eng- 
juiy  i4th.  land  to  settle  his  affairs,  and,  for  his  assistance  in 
wIwch  this  matter,  was  introduced  by  Mr.  Wrench  to  a 
Mvlltx.  Mr.  Newstead,  a  solicitor,  to  whom  he  entrusted 
the  necessary  law  arrangements.  On  the  16th  of 
November,  1842,  a  meeting,  by  previous  arrange- 
ment, took  place  at  Messrs.  Coutts's,  the  bankers 
of  the  deceased,  at  which  were  present,  the  de- 
ceased, Mr.  Wrench,  Mr.  Newstead,  Mr.  Fresh- 
field,  the  solicitor  of  the  Globe  Office,  and  Mr. 
Broderip,  the  family  solicitor  of  the  deceased,  and 
solicitor  to  the  trustees  of  the  will  of  Sir  John 
Murray.  Mr.  Broderip,  at  this  meeting,  paid,  on 
behalf  of  the  trustees,  to  the  deceased  10,862/. ; 
and  the  deceased  paid  to  Mr.  Freshfield  4000/., 
and  to  Mr.  Wrench  2412/.;  and  he  further  paid 
to  Mr.  Wrench  1000/.,  in  part  consideration  of  an 
undertaking  by  Mr.  Wrench  to  pay  to  the  wife 
of  the  deceased  an  annuity  of  150/.  during  the 
joint  lives  of  herself  and  the  deceased.  The  de- 
ceased also  paid  to  Mr.  Broderip  a  sum  of  1500/., 
and  assigned  certain  other  property,  to  which  he 
was  entitled  under  his  father's  will,  in  order  to 
provide  for  the  future  subsistence  of  his  mother. 
Upon  the  termination  of  these  several  matters  of 
business,  Mr.  Freshfield  and  Mr.  Broderip  quitted 
the  room ;  and  after  their  departure,  the  will  pro- 
pounded was  signed  by  the  deceased  in  the  presence 
of  Mr.  Wrench,  Mr.  Newstead  and  a  Mr.  Goodban, 
a  clerk  of  Messrs.  Coutts's,  who  was  called  in  for 
the  purpose  of  attesting  the  will ;  the  will  was 
duly  subscribed  by  Mr.  Newstead  and  Mr.  Good- 
ban  as  witnesses. 
Mr.  Newstead,  in  his  deposition,  gave  the  fol- 
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lowing  account  of  the  preparation  and  execution      1843> 
of  the  will.     He  stated,  that  on  an  occasion  during     July  nth. 
which  he  was  transacting  business  with  the  de-      Wrench 
ceased,  the  deceased  incidentally  mentioned,  that      Murray. 
he  shortly  should   have  occasion   to  trouble  him 
(Mr.  Newstead).  to  make  his  will  for  him  ;  but  that 
the  deceased  did  not  state  what  was  to  be  the  pur- 
port of  it.     That  on  the  6th  of  November  he  re- 
ceived instructions  for  such  a  will  at  the  conclusion 
of  a  letter  written  to  him  by  Mr.  Wrench,  on  the 
subject  of  Lady  Murray's  annuity.     That  wishing 
for  some  explanation  as  to  the  meaning  of  the  word 
"  cash"  referred  to  in  such  letter,  he  asked  Mr. 
Wrench    to  explain    what   was    meant,   and   Mr. 
Wrench  gave  him  the  required  explanation.     That 
he  also  inquired  whether  the  deceased  intended  to 
give  anything  to  his  own  family ;  and  was  told  by 
Mr.  Wrench  that  he  did  not  intend  to  do  so ;  that  I 

the  deceased  said,  "  he  had  never  received  any- 
thing from  them,  and  therefore  he  should  give 
them  nothing."  He  further  stated,  that  on  the 
12th  of  November,  he  bad  an  interview  with  the 
deceased,  in  order  finally  to  settle  the  approaching 
arrangements  for  the  16th ;  that  on  such  occasion 
he  did  not  mention  the  subject  of  the  will  to  the 
deceased,  neither  did  he  read  over  the  draft  to 
him,  or  inquire  whether  his  intentions  remained 
unaltered ;  that  the  deceased  did  on  the  12th  desire 
him  to  have  the  will  ready  by  the  16th.  In  expla- 
nation, Mr.  Newstead  stated,  that  he  thought  it  un- 
necessary to  say  anything  on  the  subject  of  the  will, 
as  it  was  of  so  plain  and  simple  a  nature  it  could 
not  be  misunderstood.  On  the  subject  of  the  exe- 
cution of  the  will,  he  deposed,  that  on  Mr.  Fresh- 
vol.  in.  s  s 
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1843.      field  and  Mr,  Broderip  quitting  the  room  on  the 
July  uth.     16th,  the  deceased  observed,  that  he  had  now  only 

wHITch  t°  go  to  his  (Newstead's)  house  to  sign  his  will; 
bKT>?*.  that  he  then  told  the  deceased  that  he  had  the  will 
in  his  pocket,  and  that  it  could  be  signed  at  once ; 
that  the  deceased  having  assented,  he  proceeded 
to  read  the  will  over  to  him,  Mr.  Wrench  being 
present;  that  the  deceased  appeared  to  attend  to 
it,  and  made  an  observation  on  the  description  of 
the  residence  of  Miss  Finch,  inquiring  whether  it 
was  not  in  "  Berkshire/*  instead  of  "  Buckingham- 
shire." That  Mr.  Goodban  was  then  called  in  as 
a  second  witness,  and  the  will  duly  signed  and 
attested. 

Mr.  Goodban  deposed,  that  by  reference  to  his 
signature,  he  was  sure  that  the  will  was  signed  in 
his  presence,  and  duly  attested  by  himself  and 
Newstead ;  that  he  could  give  no  further  account  of 
the  transaction. 

The  Queen's  Advocate  and  Harding  in  support 
of  the  will. 

Addams  and  M.  Phillvmore,  contra,  contended 
that  the  onus  of  proof  cast  on  a  party,  a  stranger 
by  blood  or  connection  to  the  testator,  propounding 
a  will,  prepared  from  his  instructions,  and  almost 
entirely  for  his  exclusive  benefit,  to  the  total  dis- 
herison of  the  relations  of  the  testator,  was  not 
satisfied  by  the  evidence  in  the  cause.  Butlin  v. 
Barry  (a),  Middleton  v.  Forbes  (6). 

In  reply,  Tuffnell  v.  Constable  (c)  was  cited. 

(a)  1  Cart.  619.         (b)  1  Hagg.  397.         (c)  4  Hagg.  m,  4S5. 
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Sir  Herbert  Jenner  Fust.  18*3. 

There  are  some  circumstances  in  this  case  which     JuiyUth. 
are  calculated  to  call  for  the  vigilance  and  jealousy      w  bench 
of  the  Court ;  still  I  do  not,  upon  all  the  circum-     yfi^u 
stances,  feel  myself  able  to  say,  that  this  is  not  the 
will  of  a  capable  testator ;  whether  it  is  the  will 
of  a  prudent  man,  or  such  a  will  as  the  deceased 
ought  to  have  made,  is  quite  another  question. 

The  deceased,  Sir  J.  P.  Murray,  Baronet,  sue* 
ceeded  to  his  title  but  a  short  time  before  his  death  ; 
his  father  died  in  May,  1842,  Sir  J.  P.  Murray  in 
February,  1843.  It  appears  that  the  deceased  had 
a  wife  from  whom  he  was  separated,  but  for  whom, 
under  the  terms  of  a  deed  of  separation,  he  had 
bound  himself  to  provide,  by  payment  of  an  an- 
nuity of  150/.  during  their  joint  lives;  he  had  a 
mother  who,  it  seems,  is  a  lunatic,  and  several 
brothers  and  sisters,  who,  judging  from  the  testi- 
mony in  the  cause,  are  in  slender  circumstances. 

The  deceased  seems  to  have  been  a  person  of 
very  extravagant  habits,  and  to  have  lived  for  some 
time  previously  to  the  death  of  his  father  on  a  sum 
of  ready  money,  and  an  annuity  of  50/.  procured, 
by  some  rather  intricate  arrangements,  from  the 
Globe  Insurance  Office.  Upon  the  death  of  his 
father,  the  deceased  succeeded  to  an  entailed  family 
estate  in  Scotland,  and  he  also  became  entitled, 
under  the  will  of  an  uncle  to  certain  reversionary 
property.  Whilst  the  deceased  was  living  on  a 
narrow  income,  he  obtained  loans  of  money  from 
Mr.  Wrench,  who  is  described  as  an  optician  and 
mathematical  instrument  maker,  but  who  appears 
to  be  also  engaged  in  other  business,  such  as  dis- 
counting bills;  this  is  shewn  by  the  evidence  of 
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the  principal  witness,  Newstead,  who  deposes, — 
although  he  says,  that  he  does  not  consider  him  to 
be  what  is  generally  called  a  money-lender, — that 
Wrench  was  in  the  habit  of  discounting  bills  for 
persons,  and  among  others,  for  Sir  J.  P.  Murray, 
the  deceased. 

I  will  now  proceed  to  consider  the  will  in  this 
case  : — it  is  dated  the  16th  of  November,  1842,  the 
purport  of  it  is  to  give  all  his  plate,  linen,  china, 
wine,  books,  jewellery,  money  in  the  house,  and  all 
other  property,  that  might  be  in  and  about  his  re- 
sidence at  the  time  of  his  decease,  to  a  person 
named  Ellen  Finch,  with  whom  the  deceased  was 
living  at  the  time  of  his  decease.  All  the  rest, 
residue  and  remainder  of  his  estate  and  effects,  of 
whatever  nature  or  kind  soever,  and  wheresoever, 
or  over  which  he  had  a  power  of  disposition,  he 
gives  to  Mr.  Wrench,  whom  he  appoints  sole 
executor. 

Here  is  a  will,  made  in  favour  of  a  person  with 
whom  the  testator  was  ih  no  way  connected  by 
ties  of  blood,  in  exclusion  of  those  individuals  to 
whom  he  was  bound  by  the  natural  ties  of  love  and 
affection ;  they  are  entirely  excluded  from  all  par- 
ticipation in  the  estate  of  this  deceased.  It  has  been 
said,  that  the  deceased's  property  is  small,  that  it 
has  been  sworn  under  6000/.,  and  that  there  are 
debts  of  large  amount ;  and  further,  that  the  jewels 
and  other  articles  given  to  E.  Finch,  are  valued  at 
500/.,  in  that  calculation :  but,  independent  of  all 
this,  it  appears,  that  on  the  same  day  on  which  the 
will  was  executed,  the  deceased  executed  a  deed  of 
assignment,  prepared  by  Newstead,  by  which  he 
secured  to  Mr.  Wrench  the  payment  of  a  sum  of 
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2800/,  charged  on  certain  reversionary  property,       1843. 
as  a  consideration  for  his  taking  upon  himself  the    July  1 4th 
payment  of  the  annuity  of  150/.,  payable  to  Lady      w^nch 
Murray,  during  the  joint  lives  of  herself  and  Sir      £™ 
James;  for  which  undertaking,  Mr.  Wrench  also 
received  a  sum  of  1000/.  in  ready  money ;  and,  as 
I  understand  it,  this  2800/.  was  secured  on  re- 
versionary property,  in  which  the  deceased  had  an 
absolute  vested  interest ;  not  a  mere  contingent  ex- 
pectancy. 

This,  therefore,  is  a  case  which,  as  I  have  said, 
calls  for  the  attention  and  vigilance  of  the  Court ; 
particularly  looking  to  the  mode  in  which  the  will 
was  prepared  and  executed.  On  the  same  day  on 
which  the  will  was  executed,  a  great  matiy  trans- 
actions of  business  took  place  at  the  banking  house 
of  Messrs.  Coutts,  in  the  Strand ;  a  sum  of  money 
was  paid  to  the  Globe  Insurance  Office,  through 
Mr.  Fresh  field,  their  solicitor,  and  an  assignment 
of  certain  reversionary  property,  executed  by  Sir 
J.  P.  Murray  to  that  office;  a  sum  of  1500/.  was 
left  in  the  hands  of  Mr.  Broderip,  for  the  purpose 
of  being  invested  with  other  sums;  the  produce  of 
Sir  J.  P.  Murray's  share  of  his  father's  property, 
which  was  assigned  for  the  like  purpose,  to  form  a 
fond  for  the  support  of  Sir  J.  P.  Murray's  mother. 
Now,  the  feet  of  Mr.  Freshfield  and  Mr.  Broderip 
being  present  on  this  occasion,  and  transacting 
business  with  the  deceased,  is,  I  think,  a  sufficient 
guarantee  for  the  capacity  of  the  deceased  at  this 
time ;  neither  of  these  gentlemen  would  have  sanc- 
tioned or  transacted  any  business  with  the  deceased, 
unless  he  had  been  of  the  most  perfect  capacity  to 
understand  all  the  details. 


Wrench 
against 
Murray. 
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I  now  come  to  consider  the  evidence  relating  to 
the  preparation  of  this  will :  it  seems,  that  Sir  J.  P. 
Murray  had,  for  some  time  previous  to  the  death  of 
his  father,  been  resident  in  the  island  of  Guernsey ; 
shortly  after  his  father's  death,  he  returned  to  Eng- 
land, when,  for  the  first  time,  he  was  introduced, 
by  Mr.  Wrench,  to  Newstead,  in  the  capacity  of  a 
solicitor ;  from  that  time,  a  great  many  pecuniary 
and  legal  transactions  took  place,  in  which  Newstead 
acted  professionally  for  Sir  J.  P.  Murray,  and,  as 
appears  from  Newstead's  deposition,  there  were  a 
great  many  personal  communications  between  him 
and  Sir  J.  P.  Murray.  Now,  it  appears  that  New- 
stead received  instructions  for  the  will  in  question, 
in  the  first  instance  from  Mr.  Wrench,  and  a  letter 
containing  the  instructions  is  annexed  to  his  depo- 
sition :  and  it  is  proper  here  to  state,  that  Newstead 
deposes,  that  he  had  previously  heard  the  deceased 
declare  his  intention  to  make  his  will  when  his 
affairs  were  settled,  so  that  this  letter  did  not  con- 
tain the  first  intimation  of  the  deceased's  intention 
to  make  a  will,  though  of  what  purport  or  descrip- 
tion it  was  to  be,  does  not  appear.  From  the  gene- 
ral import  of  this  letter,  it  seems  that  some  com- 
munications or  instructions  had  been  previously 
made  to  Newstead,  by  Wrench,  either  verbally  or 
by  letter,  for  securing  the  annuity  to  Lady  Murray, 
for  the  letter  is  thus: — November  6th.  Your's 
duly  received,  the  sum  is  to  be  2800/.  cash,  not 
3000/.  Sir  James  wishes  you  to  prepare  his  will, 
the  substance  is,  to  bequeath  to  Miss  Finch  all  his 
plate,  linen,  wine,  books,  jewellery,  cash,  &c. ;  and 
he  appoints  me  his  sole  executor  and  residuary  le- 
gatee to  pay  his  debts,  and,  should  I  survive,  attend 
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to  bis  funeral/' — From  this  letter  of  instructions       1843. 
this  will  was  prepared  ;  however,  before  it  was  pre-     July  nth. 
pared,  Newstead  saw  Mr.  Wrench,  and  asked  for      wI^ch 
an  explanation  as  to  the  words  "  cash,  &c."     In  an-     m™*1y. 
swer,  Mr.  Wrench  said,  "  Sir  James  meant  money 
in  the  house;'9  Newstead  also  asked,  "  whether  Sir 
James  did  intend  to  leave  anything  to  his  family," 
knowing  that  he  bad  brothers  and  sisters.     Mr. 
Wrench  told  him  that  he  did  not,  that  Sir  James 
had  said,  "  he  never  had  received  anything  from 
them,  and  therefore  he  should  not  leave  them  any- 
thing." I  must  say,  that  under  these  circumstances, 
where,  with  the  exception  bf  a  small  portion  of  the 
deceased's  property,  the  whole  residue  was  left  to 
Mr.  Wrench,  it  did  behove  Mr.  Newstead  to  have 
been  very  careful  as  to  the  manner  in  which  he 
prepared  a  will,  for  which  he  had  not  received 
instructions  from  the  testator  himself;  he  must  have 
been  aware  of  the  circumstances    in    which   the 
deceased  was  placed,  in  regard  to  his  own  affairs, 
and  to  the  state  of  his  family ;  it  behoved,  I  say, 
Mr.  Newstead  to  be  very  cautious  how  he  prepared 
a  will  from  such  instructions  as  these ;  he  ought  to 
have  obtained  a  personal  interview  from  Sir  James, 
and  ascertained  from  himself,  whether  he  did  mean 
to  leave  his  property  to  a  total  stranger  in  blood ; 
more  especially,  as  Newstead  knew  of  the  money 
transactions  which  subsisted  between  Sir  James  and 
Mr.  Wrench.     Now  it  was  originally  intended  that 
the  settlement  of  the  deceased's  affairs  should  take 
place  on  the   12th  of  November,  but  the  day  was 
changed  to  the  16th.     On  the  12th,  Newstead  had 
an  interview  with  Sir  James,  and  it  is  rather  sin- 
gular, that  on  this  occasion,  he  did  not  enter  into 
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1843,       some  communication  with  him,  on  the  subject  of  his 
July  i4th.     will,  he  says,  "  that  Sir  James,  on  that  day,  desired 
\w"ch      him,  Newstead,  to  have  the  will  ready  by  the  16th." 
awl *       Newstead,  at  first,  deposed  that  he  was  not  certain 
whether  the  draft  of  the  will  was  prepared  at  the 
time  when  he  saw  Sir  James  on  the  12th,  but  he 
afterwards  recollects  that  it  was  ready.     Now  it  is 
very  true  that  the  will  was  a  plain  and  a  simple 
will,  but  still,  it  gave  nearly  the  whole  of  the  pro- 
perty to  Mr.  Wrench,  so  that  I  cannot  but  think, 
that  on  this  occasion  at  least,  Newstead  should  have 
read  over  the  draft  will  carefully  to  Sir  J.  Murray, 
and  inquired  of  him,  whether  Wrench  had  correctly 
communicated  the  instructions  for  its  preparation, 
and,  whether  it  was  his,  Sir  James's,  intention  to 
give  the  whole  of  his  property  to  Wrench,  in  ex- 
clusion of  his  own  family.     I  think  he  ought  not  to 
have  been  satisfied  with  the  explanation  of  Wrench, 
"  that  Sir  James  did  not  intend  to  provide  for  his 
own  family ;—  that  because  he  had  never  received 
anything  from  them,  therefore  he  would  give  them 
nothing."     I  must  say  I  think  this  was  incautious 
conduct  on  the  part  of  Newstead,  even  although  the 
deceased  was  a  person  of  perfect  capacity, — and  the 
Court  has  no  doubt  that  he  was  of  perfect  capacity ; 
still  I  must  think  there  was  a  want  of  proper  cau- 
tion on  the  part  of  Newstead,  although  I  do  not 
think  that  he  would  have  lent  himself  to  a  fraud. 
Sir  James  had  previously  made  allusion  to  his  will, 
as  if  Newstead  was  the  person  to  whom  the  prepa- 
ration of  it  was  to  be  intrusted. 

Now  to  revert  to  the  meeting  which  took  place 
on  the  16th  of  November,  at  the  banking-house  of 
Messrs.  Coutts ;  the  execution  of  the  will  was  in- 
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tended  to  have  taken  place  at  Newstead's  office,  1843. 
but  it  took  place  at  Coutts' ;  at  the  same  time  which  J*iy  14th- 
the  before-mentioned  transactions,  viz.,  the  arrange-  Wrench 
ment  with  the  Globe  office,  the  provision  for  Sir  Murray. 
James's  mother  out  of  the  residuary  estate  of  Sir 
James's  father,  and  otherwise  the  settlement  of  the 
claims  under  the  uncle's  will ;  all  these  were  con- 
ducted in  the  presence  of  Mr.  Broderip  and  Mr. 
Freshfield,  who  were  present  during  the  whole 
time.  It  has  been  said,  with  respect  to  the  will* 
that  these  last  parties  had  gone  away  as  soon  as 
they  had  transacted  their  particular  business,  and 
that  Mr.  Wrench,  Newstead,  and  the  deceased  were 
left  alone  in  the  room  at  Coutts9 ;  that  during  the 
previous  transactions  not  a  word  had  been  said  as 
to  executing  the  will.  Sir  James  (according  to 
Newstead's  deposition)  said,  "  That  he  had  now  to 
go  with  Newstead,  to  sign  the  will,  upon  which 
Newstead  produced  the  will,  ready  for  execution, 
and  incautiously,  as  I  must  repeat,  considering  the 
connexion  between  Mr.  Wrench  and  the  deceased, 
and  the  means  by  which  they  had  become  con- 
nected, proceeds  to  read  the  will  over  to  Sir  James, 
in  the  presence  of  Mr.  Wrench.  It  would  surely 
have  been  much  more  prudent  and  proper  if  he  had 
desired  Mr.  Wrench  to  leave  the  room,  whilst  he 
read  over  the  will  to  Sir  James,  and  ascertained  from 
him  his  real  intentions ;  this  was  not  done ;  the  will 
was  read  in  the  presence  of  Mr.  Wrench,  and 
Newstead  says,  carefully  and  distinctly  read,  and 
that  it  was  so  simple  a  will,  it  could  not  but  be  un- 
derstood by  a  person  of  capacity.  I  am  not  pre- 
pared to  say  Newstead  is  not  deposing  fairly  and 
truly,  when  he  says,  that  the  will  was  read  over 
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1843.  carefully  and  distinctly  ;  1  do  not  see  any  reason  to 
July  uth.  distrust  his  evidence.  He  says,  "when  he  had 
vvwTch  read  it  over,  he  asked  Sir  James  whether  it  was 
u5*m.  exactty  fts  he  wished  it,  that  he  said  it  was,  and  it 
was  then  executed  in  the  presence  of  Newstead  and 
Mr.  Good  ban."  I  am  not  prepared  to  say,  that  a 
will  so  prepared  is  invalid ;  it  is  one  thing  to  say 
that  this  is  a  will,  of  which  the  Court  cannot 
approve;  and  another  thing  to  say,  that  it  cannot 
support  such  a  will;  or  give  it  effect  and  operation. 
It  is  quite  impossible  to  say  the  deceased  was  not  in 
a  state  of  mind  sufficient  for  making  a  will ;  or  that 
he  was  not  of  perfect  capacity  to  understand  the 
contents  of  a  will,  particularly  after  the  transactions 
which  had  taken  place  on  that  day.  His  observa- 
tion as  to  the  residence  of  Miss  Finch  being  in  the 
county  of  Bucks,  shews,  that  he  paid  some  attention 
to  the  reading  over  of  the  will ;  however,  notwith- 
standing that  circumstance,  he  may  have  paid  but 
little  attention  to  it ;  probably  it  was  a  matter  of 
perfect  indifference  to  him  how  his  property  was 
disposed  of,  and  he  would  have  executed  any  paper 
which  had  been  laid  before  him ;  still  I  think  he 
executed  this  will  with  a  full  opportunity,  if  he  chose, 
of  knowing  the  contents  of  it. 

Assuming  all  this  to  be  the  case,  can  the  Court 
.  say  that  a  person  of  perfect  capacity,  who  chooses 
to  make  such  a  disposition  of  his  property,  is  not  at 
liberty  to  do  so?  Undoubtedly  this  is  a  case  not 
without  suspicion ;  increased  by  the  transaction 
with  regard  to  securing  the  annuity  to  Lady 
Murray  ; — I  allude  to  the  assignment  of  Sir  James's 
reversionary  interest;  whether  that  transaction 
would  stand  in  the  Court  of  Chancery,  is  another 
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thing,  but,  as  respects  the  will,  it  is  only  a  circum-       1843> 
stance  which  goes  to  increase  the  suspicion  and     July  1 4th. 
degree  of  jealousy  with  which  the  Court  will  view      WT^Tch 
a  case  such  as  this;  but  if  the  will  is  good,  even  if     jj*^. 
the  deed  be  set  aside,  the  whole  property  is  given 
to  Wrench,  as  residuary  legatee. 

A  great  deal  has  been  said  as  to  the  principles  on 
which  the  Court  proceeds,  in  cases  of  this  nature ; 
it  has  been  said,  that  the  Court  must  have  some 
proof  of  knowledge  by  the  testator,  of  the  contents 
of  such  a  will, — no  doubt  it  must,  and  if  the  proof 
of  that  fact  is  slight,  it  increases  the  suspicion 
against  the  will ;  but  there  must  be  some  ground  to 
enable  the  Court  to  say,  that  the  suspicion  is  so 
heightened,  that  it  is  impossible  for  the  Court  to 
believe  the  testimony  of  the  witnesses.  There  is  no 
fixed  technical  rule  on  this  subject ;  if  a  capable 
testator,  a  free  and  voluntarily  acting  testator  has  a 
will  read  over  to  him, — that  1  take  to  be  sufficient. 
The  authorities  referred  to  are  cases  in  which  there 
were  suspicious  circumstances,  as  against  particular 
wills,  arising  not  only  from  the  testimony  of  wit- 
nesses, on  cross-examination,  but  from  examination 
in  chief  on  allegations  given  in  by  the  parties  seek- 
ing to  invalidate  those  wills.  The  real  intentions 
of  the  deceased,  and  the  ascertainment  of  them 
forms  the  true  rule  and  guide  for  the  Court  in  all 
cases ;  if  there  be  incapacity  in  the  testator  it  must 
be  proved ;  at  the  same  time  I  do  not  say  that  it  is 
absolutely  necessary  that  the  incapacity  should  be 
proved  on  a  counter  allegation  or  plea,  it  may  be 
quite  sufficient  that  the  transaction  will  not  bear  the 
sifting  of  a  cross-examination. 

To  return  to  the  present  case : — So  far  as  the 
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1843.       capacity  of  Sir  James  Murray  is  concerned,  I  see 
July  isth,     no  reason  to  doubt  that  he  was  of  sufficient  testa- 
vvT^cH      mentary  ability ;    more  particularly  do  I  see  no 
m5°rr?y.     ^ason  to  doubt  it,  when  I  recur  to  the  several 
matters  which  occurred  on  the  16th  of  November. 
I  see  no  want  of  understanding  on  his  part ; — what- 
ever may  be  said  as  to  his  prudence. 

I  think  there  is  sufficient  on  the  depositions  to 
establish  this  will ;  I  am  not  prepared  to  say  that 
Newstead  is  unworthy  of  credit;  although  to  a 
certain  extent  he  has  identified,  and  mixed  himself 
up  with  Mr.  Wrench. 

I  am  under  the  necessity  of  pronouncing  for  this 
paper  as  a  valid  will ;  it  is  proved  to  have  been 
read  over  to  the  deceased,  and  there  is  nothing  to 
shew  that  he  was  not  capable  of  understanding  the 
contents. 

I  pronounce  this  will  to  be  sufficiently  es- 
tablished ;  but  I  give  the  costs  out  of  the  estate. 


*  Uppill  against  Marshall. 

July  17tb.  

Febraa^*ted    ^HIS  wa8  a  business  °^  Proving>  in  solemn  form  of 
of^ianT^  *aw>  t,)e  w*^  °^'  Smith,  an(*  a  C0<Kcil  thereto. 
»n?«ute!>er"      The  will  in  question  bore  date  the  27th  of  Feb- 
(Junt°i837)    ruary,  1837  ;  the  codicil  the  17th  of  June,  1837. 
tt^D    The  codicil  was  written  on  a  distinct  and  separate 

ah^Tnte-      P*eCe  °f  PaPer  fr°m  ^e  WiH- 

morandum 

(July,  1838)  formally  republished  the  will.      Held,  that  parol  evidence  was  admnvible  to 

shew  quo  animo  the  memorandum  was  made;  and,  upon  the  evidence,  that  the  codicil  was 

not  revoked  by  the  republication  of  the  will. 
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By  his  will,  the  deceased  disposed  of  his  real  and       1843* 
personal  estate ;  by  his  codicil  he  made  an  altera-     July  nth. 
tion  in  respect  to  the  disposition  by  will  of  a  sum       upfill 
of  1000/.  fi 

On  the  10th  of  July,  1838,  the  testator  caused 
the  following  memorandum  to  be  written  at  the 
end  of  his  will : — 

"  This  writing  was  republished  by  the  said  J. 
Smith,  as  and  for  his  last  will  and  testament,  in 
the  presence  of  us. — (Two  witnesses.)" 

The  testator  executed  this  memorandum  by  going 
over  the  signature  to  the  will  with  a  dry  pen. 

The  suit  was  instituted  by  Mrs.  Upfill,  one  of 
the  daughters  of  the  deceased,  against  Mrs.  Mar- 
shall, another  daughter. 

The  allegation  of  Mrs.  Upfill  pleaded, 

.  1st  Article,  That  the  deceased  duly  made  and 
executed  his  last  will  and  testament,  bearing  date 
the  27th  of  February,  1837. 

2nd,  That  the  deceased,  on  the  17th  of  June, 
1837,  duly  made  and  executed  a  codicil  to  his  said 
will. 

3rd,  That  subsequent  to  the  making  and  exe- 
cution of  the  will  and  codicil,  but  prior  to  the 
10th  of  July,  1838,  the  deceased  purchased  certain 
freehold  premises.  That  meaning  and  intending 
to  subject  such  after  purchased  real  estate  to  the 
trusts  and  provisions  contained  in  his  said  will, 
and  for  that  purpose  to  republish  his  will ;  he  did, 
on  the  10th  of  July,  1838,  produce  his  will  and 
republish  the  same,  to  wit,  by  going  over  his  sig- 
nature with. a  dry  pen,  in  the  presence  of  two  wit- 
nesses, who  duly  attested  and  subscribed  the  same. 
That  such  republication  of  the  will  of  the  deceased 
was  solely  for  the  purpose  aforesaid,  and  was  wholly 
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1843.  irrespective  of  the  said  codicil ;  and  that  the  de- 
juiy  nth.  ceased  thereby  neither  intended  to  revoke,  nor  in 
Upfill  fact,  nor  in  law  did  revoke  the  said  codicil. 
MawhYt.l.  The  two  witnesses  to  the  memorandum  were 
examined,  and  deposed  as  follows : — The  first  wit- 
ness deposed,  (after  stating  the  circumstances  of 
the  execution,)  "  I  only  knew  what  was  the  object 
of  the  republication  of  the  will  from  what  Mr. 
Smith  told  me.  My  impression  is,  that  he  told 
me  the  object  was  to  pass  some  estate  purchased 
since  the  execution  of  the  will.  It  was  under  the 
impression  that  such  was  the  sole  object  of  the  re- 
publication, that  I  attested  it.  Nothing  passed  in 
my  presence  to  lead  me  to  suppose  that  the  inten- 
tion of  the  republication  was  to  revoke  or  affect 
any  codicil  to  the  will.  I  had  reason  to  believe 
that  prior  to  the  republication,  the  deceased  had 
executed  a  codicil."  The  second  witness  deposed, 
(after  stating  the  circumstances  of  the  execution,) 
"  I  have  no  recollection  that  anything  was  said 
by  Mr.  Smith  as  to  the  object  of  the  republication 
of  the  will.  I  presumed  it  to  be  necessary  on 
account  of  some  fresh  'property  purchased  since 
the  will  had  been  executed,  but  I  do  not  know 
that  I  was  aware  of  the  deceased  having  pur- 
chased any  property.  I  had  no  idea  that  the 
republication  was  done  with  the  intention  of  re- 
voking any  codicil  to  the  will.  No  allusion  was 
made  to  any  codicil  on  the  occasion." 

Addams  and  Haggard  appeared  in  support  of 
the  will  and  codicil. 

The  Queen's  Advocate  and  R.  Phillimore,  contra. 
Conceding  the  general  rule  to  be,  that  where  a 
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testator,  who  has  made  a  will  and  codicils,  repub-       1843, 
lishes  his  will,  by  intendment  of  law,  he  also  re-     July  i7th. 
publishes  the  codicils  to  that  will,  we  rest  our  case       u^Tll 
on  the  equally  well  established  exception  to  that    mXmm. 
rule,  namely,  that  where  the  will  has  been  wholly 
or  in  part  revoked  by  any  or  either  of  such  codicils, 
the  republication  of  the  will  in  its  turn  revokes  the 
codicil  and  reinstates  the  will.     The  codicil,  made 
in  June,  partly  revoked  the  will  of  the  February 
previous ;  then  comes  the  memorandum  of  July, 
1838,  which  republished  or  reinstated  the  will,  and  ' 

revoked  the  codicil,  in  so  far  as  this  latter  instru- 
ment had  previously  revoked  the  will. 

Parol  evidence  is  inadmissible  to  explain  the  in- 
tention of  the  memorandum  of  Julv ;  the  intention 
can  only  be  collected  from  the  language  of  the 
memorandum  ;  this  is  a  mere  formal  or  ceremonial 
writing  annexed  to  a  legal  instrument,  and  having 
a  definite  and  recognised  legal  effect ;  this  is  not 
even  a  case  where  parol  evidence  might  be  tendered, 
on  the  ground,  that  it  was  a  question  of  testamen- 
tary intention,  and  that  there  was  ambiguity  in  the 
language.  Thome  v.  Rooke  (a),  Guy  v.  Sharp  (A), 
Rogers  v.  Pittis  (c),  Fawcett  v.  Janes  (rf),  Powys 
v.  Mansfield  (e),  Walpole  v.  Cholmondeley  (/), 
Matthews  v.  Warner  (g),  Mitchell  v.  Mitchell  (A), 
Castell  v.  Tagg  (i),  Draper  v.  Hitch  (j). 

Reply. — The  codicil  could  only  be  revoked  by 
an  instrument  shewing  an  intention  to  revoke  it. 

(a)  3  Cart  799.  (e)  3  Myl.  &  Cr.  359.  (A)  2  Hagg.  74. 

(6)  l  MyL  &  K.  589.  (f )  7  Term  R.  138.  (0  1  Curt.  298. 

(e)  I  Add.  37.  (?)  4  Ves.  186.  U)  1  Hagg.  674. 
(d)  3Phill.434. 
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1843.  Did  the  testator  intend  to  revoke  it  ?  certainly  not, 

July  nth.  if  the  language  of  the  mememorandum  is  to  furnish 

j^t  the  proof  of  intention  ;  but,  admitting  it  to   be 

again*  doubtful,   whether  he  did,   or  did  not  intend  to 

Marshall.  7  ' 

revoke  the  codicil,  then  an  ambiguity  arises  on 
the  face  of  the  memorandum  itself,  and  parol  evi- 
dence is  admissible  to  explain  that  ambiguity. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

The  deceased  in  this  case  made  a  will  disposing 
of  real  and  personal  estate  on  certain  trusts ;  after- 
wards, by  a  codicil,  he  made  an  alteration  in  one 
of  the  trusts  declared  by  his  will. 

This  codicil  is  on  a  distinct  and  separate  piece 
of  paper  from  that  on  which  the  will  is  written, 
and  it  is  duly  executed  and  attested. 

In  the  month  of  July,  1838,  the  deceased  caused 
a  memorandum  to  be  made  at  the  foot  of  his  will, 
by  which  he,  in  formal  terms,  declared,  that  he 
republished  it  as  and  for  his  last  will  and  testament. 
This  memorandum  the  deceased  signed  by  going 
over  the  signature  to  his  will  with  a  dry  pen ;  two 
witnesses  attested  the  ceremony  of  republication. 

It  is  contended,  on  the  one  side,  that,  by  this 
memorandum  the  deceased  republished  his  will; 
that  he  in  effect  made  the  will  speak  as  of  the  day 
of  the  date  of  the  memorandum,  July,  1838,  and 
thereby  revoked  so  much  of  the  codicil  as  had  pre- 
viously revoked  a  certain  portion  of  the  will. 

On  the  other  hand,  it  is  contended,  that  the 
codicil  is  not  thereby  revoked ;  and  the  allegation, 
propounding  the  will,  avers  that  the  will  was  re- 
published, not  from  any  change  in  the  intentions 
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of  the  testator  as  regarded  the  alteration  effected  in  1843. 
the  disposition  of  his  personal  estate,  by  the  codicil ;  July  nth. 
but,  that  a  necessity  had  arisen  for  republishing  iw!L 
the  will,  so  far  only  as  related  to  the  devise  of  real  mS^ll. 
estate,  by  reason  of  the  testator  having  then  re«% 
cently  purchased  certain  other  real  estate;  and 
that  the  intention  was  to  subject  this  real  estate  to 
the  same  trusts  as  were  contained  in  the  will,  re- 
specting the  real  estate,  and  that  such  republication 
had  no  reference  to  the  codicil.  Now,  the  fact  of 
the  purchase  of  this  real  estate,  after  the  date  of 
the  will  and  codicil,  is  admitted,  and  it  is  a  cir- 
cumstance which  of  itself  would  seem  to  introduce 
an  ambiguity  on  the  face  of  the  will' ;  because,  but 
for  this  circumstance,  there  seems  no  necessity  for  a 
republication  of  the  will.  Previously  to  the  act  of 
the  1  Vict.  c.  26,  in  the  instance  of  a  will  disposing 
of  real  and  personal  property,  it  was  necessary  to 
republish  a  will  in  order  to  pass  after-purchased 
lands ;  but  republication  was  ribt  necessary  in  the 
case  of  a  will  purely  of  personalty ;  so  that  where 
a  necessity  for  republishing  a  will  existed  in  one 
state  of  things,  and  not  in  the  other,  I  think  the- 
Court  is  bound  to  take  it  that  the  republication 
proceeded  from  that  cause,  which  alone  rendered 
it  necessary.  This  case  has  been  argued  as  if  it 
depended  on  the  question  of  the  admissibility  of 
parol  evidence  to  explain  an  ambiguity  in  the 
language  of  a  written  instrument ;  it  is  not  so ; 
for  there  is  no  ambiguity  in  the  language  of  the 
instrument ;  the  ambiguity  or  question  is,  quo  animo, 
was  the  will  republished  ?  In  the  case  of  Out/  v. 
Sharpe(a),  Lord  Chancellor  Brougham  says,  "I 

(a)  1  Myl.  &  K.  602. 
VOL.  III.  T  T 
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1843.       may   here  observe  generally  on  the  reception  of 

July  nth.     extrinsic  evidence,  with  a  view  to  aid  the  construc- 

lwl       tion,  and  give  explanation  of  a  written  instrument, 

MaImhalu  not  t0  a^ter  or  CODtr°l  ^e  sense — a  purpose  for 
-which  it  can  never  be  received — that  there  is  a 
manifest  difference  between  declarations,  whether 
verbal  or  written,  of  a  testator,  and  the  proof  of 
facts  and  circumstances  by  the  knowledge  of  which 
!  the  Court,  when  called  upon  to  construe,  may  be 
placed  in  the  same  situation  with  the  party  who 
made  the  instrument,  and  be  thereby  better  able  to 
.  understand  his  meaning/9 

I  think  that  the  parol  evidence  in  this  case  sup- 
plies the  motive  for  which  this  will  was  republished. 
,  It  is  the   meaning  and   intention  of  the  testator 
!  which  raises  the  difficulty  or  ambiguity.     I  think 
J  the  evidence  is  admissible,  both  with  reference  to 
the  law  of  this  Court,  and  of  the  Court  of  Chancery. 
Decree  probate  of  the  will  and  codicil. 


!843.  Pennant  against  Kingscote. 

July  17th.  

wiii^T  This  was  a  business  of  proving  the  last  will  and 

•pta?  Both  testament  of  Mrs.  Louisa  Pennant,  deceased.  The 
D^le^ing  PaPer  ProPoun(*ed  was  signed  by  the  deceased,  and 
•gainst  a  dgoa-  subscribed  by  two  witnesses. 

tare  according  . 

to  the  requisites  The  attesting  witnesses  were  examined,  the  first, 
Son  of  i  vicu    the  Rev.  F.  Forde,  deposed  that  the  paper  was 

c.  26 ;  and 
there  being  no 

circumstances  on  which  the  Court  could  found  a  presumption  that  the  recollection  of  thewit- 
>  was  infirm  on  tip  subject 
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signed  by  tbe  deceased  after  it  had  been  subscribed       *843» 

by  himself  and  his  fellow  witness.  J«iy  i7th. 

The  second  witness  deposed  that  the  deceased  did  Pennant 

not  sign  the  paper  in  his  presence.     (The  substance  Kwcawti. 
of  the  evidence  is  fully  stated  in  the  judgment.) 

The  Queen's  Advocate  in  support  of  the  will. 

Pkillimore,  contra. 

Cases  cited,  Ilott  v,  Genge  (a),  Blake  v.  Knight  (6), 
Cooper  v.  Bockett  (c). 

Judgment. 
Sir  Herbert  Jenner  Fust. 

The  deceased  in  this  case,  Mrs.  Pennant,  died  on 
the  16th  of  March,  1843,  being  then  of  the  age  of 
sixty-seven  years ;  she  has  left  a  grand-daughter 
who  is  her  sole  next  of  kin. 

The  deceased  is  alleged  to  have  made  a  will  in 
October,  1841,  indeed  this  is  the  paper  propounded 
in  this  cause ;  it  is  all  in  the  handwriting  of  the 
deceased,  it  is  signed  by  her,  and  professes  to  be 
duly  attested. 

Wow  the  evidence  relating  to  the  execution  of 
this  paper  is  as  follows.  The  Rev.  F.  Forde,  one  of 
the  attesting  witnesses,  deposes — 

"  I  was  on  a  visit  at  Colonel  Kingscote's  house 
in  the  October  of  1841,  and  again  in  the  spring, 
about  May,  of  the  following  year.  It  was  during 
one  of  these  visits  that  I  witnessed  Mrs.  Pennant's 
will.     1  am  not  at  all  positive  during  which  of  my 


(a)  3  Curt.  160.  (b)  Ante,  p.  547.  (c)  See  the  next  case. 

T  T  2 
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.1843.       visits  it  was  that  the  will  was  signed  ;  my  impression 

July  nth.     had  been,  from  the  recollection  I  have  of  the  state 

p^Int     of  the  weather  at  the  time,  that  it  was  during  the 

k^cwot.    latter  visit ;  but  I  have  reason,  from  information  I 

have  since  received,  to  doubt  my  correctness  in  that 

respect," 

Now  I  read  this  in  order  to  show  that  the  Court 
cannot  rely  very  accurately  on  the  recollection  of 
this  witness. 

"  I  had  nothing  to  do  with  the  preparation  of  the 
will.  On  the  occasion  of  its  execution  Mrs.  Kings- 
cote,  the  deceased's  sister,  requested  me  to  step  up 
stairs  to  her  morning  room  ;  I  found  the  deceased 
reclining  on  a  sofa  ;  there  was  a  paper  lying  on  the 
table,  which  Mrs.  Kingscote,  who  accompanied  me 
into  the  room,  stated  to  be  Mrs.  Pennant's  will, 
and  which  she  (Mrs.  Kingscote)  requested  me  to 
sign.  Mrs.  Pennant,  the  deceased,  who  appeared  to 
be  very  much  affected,  sat  with  her  handkerchief  to 
her  eyes,  and  did  not  make  any  remark  about  the 
will;  it  was  Mrs.  Kingscote,  not  Mrs.  Pennant, 
who  requested  me  to  sign  the  will.  The  will  was 
ready  written ;  I  did  not  notice  the  handwriting. 
At  Mrs.  Kingscote's  desire  I  wrote  at  the  foot  of 
the  will  the  words  '  signed,  sealed,  and  delivered  in 
the  presence  of  us.9  I  thereupon  signed  my  name 
underneath  then.  I  did  this  in  the  presence  of  the 
deceased,  of  Mrs.  Kingscote,  and  of  White,  Colonel 
Kingscote's  butler ;  I  then  gave  the  pen  to  White, 
and  he  signed  his  name  underneath  mine,  in  the 
presence  of  myself  and  the  other  parties.  The  de- 
ceased, the  instant  after  White  had  signed,  took  the 
pen  and  signed  her  own  name  to  the  will;  she 
signed  under  White's  name,  and  when   she  had 
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signed  she  made  some  remark  to  the  effect,  that  now      1843. 
she  had  settled  all  her  affairs,  upon  this  I  withdrew.     July  nth. 
I  feel  a  very  strong  impression,  almost  tantamount     p^Ikt 
to.  a  certainty,  that  Mrs.  Pennant,  the  deceased,    xSEamL 
signed  the  will  in  the  presence  of  White  as  well  as 
myself;  I  do  not,  however,  like  to  swear  to  that  fact 
unequivocally,  knowing  that  White  has  expressed 
an  impression  to  the  contrary  ;  had  he  not  expressed 
that  doubt  I  should  have  had  no  doubt  at  all  upon 
the  point,  and  I  have  still  the  strongest  impression 
that  it  was  as  I  have  stated ;  at  the  same  time  I 
would  observe  that,  owing  to  the  state  in  which  the 
deceased  was,  the  thing  was  hurried  through  very 
quickly,  and  I  did  not  note  the  circumstances  so 
accurately  as  otherwise  I  should  have  done.     I  re- 
collect when  the  deceased  had  signed,  Mrs.  Kings- 
cote  observing  that  there  was  no  further  occasion  for 
White,  and   my  impression  is  that  this  was  done 
before  he  had  left  the  room.     Mrs.  Kingscote  took 
upon  herself  the  whole  direction  of  the  matter." 

Now  I  am  informed  that  Mrs.  Kingscote  does  not 
remember  anything  about  the  transaction  which 
could  afford  any  further  light  on  the  subject. 

The  Queen's  Advocate. — That  is  so,  Sir. 

Then  when  I  am  told  this,  and  when  I  find  Mr. 
Forde  so  inaccurate  as  to  the  time  when  the  trans* 
action  took  place,  I  cannot  place  any  great  reliance 
on  his  memory;  indeed,  he  says,  the  whole  matter 
was  very  hurried,  and  that  he  had  not  time  to  make 
any  very  accurate  observation  of  it. 

Now  White,  the  other  witness,  has  no  doubt  as  to 
the  time  when  the  will  was  signed  ;  he  says  that  it 
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*843.       is  true  that  he  once  stated  that  it  took  place  in  May, 

July  nth.     1842,  but  that  he  said  so  because  Mr.  Forde  stated 

Fennaut     that  it  was  in  May,  but  he  has  no  doubt  it  was  on 

&£o«ot.    the  14th  of  October,  1841,  and  he  is  certain  of  this 

from  referring  to  some  memoranda  he  made  at  the 

time.     He  says — 

"  I  did  not  know  anything  of  the  preparation  of 
the  paper ;  on  the  occasion  of  it  being  signed  the 
bell  up  stairs  rung  and  1  answered  it ;  when  I  went 
into  the  room  there  were  Mr.  Forde  and  Mrs.  Pen- 
nant, no  one  else/9 

Now  Mr.  Forde  says  that  Mrs.  Kingscote  was 
present,  and  took  upon  herself  the  whole  direction 
of  the  matter. 

"  Mr.  Forde  asked  me  to  sign  that  paper  for  Mrs. 
Pennant ;  he  did  not  say  what  the  paper  was ;  he 
wrote  some  words  on  the  paper,  and  underneath 
them  he  signed  his  name.  When  Mr.  Forde  had 
signed  his  name,  he  gave  me  the  pen,  and  asked 
me  to  sign  the  paper.  I  wrote  my  name  under  his ; 
when  I  had  done  so,  I  asked  Mr.  Forde  'if  that 
would  do,9  he  said  'yes,'  and  I  left  the  room.  It 
was  Mr.  Forde,  not  Mrs.  Pennant,  who  requested 
me  to  sign ;  it  was  done  in  her  presence ;  she  was 
sitting  on  a  chair  or  a  sofa  close  to  the  table  on 
which  the  paper  was,  but  she  did  not  take  any  part 
in  the  business.  She  sat  with  her  handkerchief  to 
her  eyes ;  she  did  not  sign  the  paper  in  my  presence, 
neither  did  she  speak  a  word  while  1  was  in  the 
room.  1  am  positive  Mrs.  Pennant  did  not  sign 
her  name,  or  put  pen  to  paper  while  I  was  in  the 
room.  I  am  confident  the  signature  '  Louisa  Pen- 
nant' was  not  written  by  Mrs.  Pennant,  or  by  any 
other  person  in  my  preseuce." 
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The  Court  has  to  decide  on  the  evidence  of  these  |    1843. 
two  attesting  witnesses ;  the  one  having  a  strong  1  July  nth. 
impression  that  the  paper  was  signed  in  his  pre-    j  pbwaxt 
sence,  although  signed  after  he  and  his  co-witness    |k?£osoti 
had  subscribed  ;  the  other  having  no  doubt— being 
in   faot  quite  certain   that  the  deceased  did  not 
sign  at  all  in  his  presence.    There  are  no  circum- 
stances of  which  I  can  give  the  party  propounding 
the  will  the  benefit,  so  as  to  pronounce  for  a  due 
execution*     Mrs.  Kingscote  does  not  recollect  any- 
thing about  the  transaction,  and  even  if  she  could 
have  stated  that  the  deceased  signed  in  the  presence 
of  both  witnesses,  the  Court  would  have  been  left  in 
great  difficulty  in  coming  to  a  decision  that  the  will 
is  duly  executed  ;  because  in  order  to  do  so  it  would 
be  necessary  to  hold,  according  to  the  construction 
which  the  Court  has  lately  put  on  the  Wills  Act, 
that  the  deceased  signed  before  the  witnesses  sub- 
scribed ;  this  would  be  directly  contrary  to  the  evi- 
dence of  both  witnesses. 

There  are  no  circumstances  in  this  case  on  which 
the  Court  can  rely  to  enable  it  to  pronounce  for  this 
paper,  and  I  must,  therefore,  refuse  to  decree  probate 
of  it. 

I  beg  to  state  that  had  I  felt  myself  enabled  to 
do  so,  I  would  have  given  the  parties  the  same  be- 
nefit of  any  circumstances  as  I  did  in  the  last  case  (a). 

(a)  The  Court  referred  to  the  case  of  Cooper  v.  Beckett,  which 
immediately  follow*  this  case. 
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1843. 


July  17th. 

1  Vict.  c.  26, 
s.  9.     A  will 


Cooper  against  Bockett. 


This  was  a  business  of  proving  in  solemn  form  of 

iji£$?  law  the  wil1  of  R#  H#  s#  Co°P€r» late  °f  pai^Mai1' 


one  of  the  executors  named  in  the  will. 

The  deceased  died  on  the  17th  of  April,  1843. 
The  will  propounded  was  contained  on  the  first  side 
of  a  sheet  of  letter  paper ;  it  was  in  the  handwriting  of 
the  deceased ;  certain  words  in  the  ninth  and  tenth 


before  it » sab-  East,  deceased,  promoted  by  H.  S.  Cooper,  the 

scribed  by  wit-   .         .  _        .    r  n .  .     J  t\    r*     v*      1 

ne»es.  brother  and  only  next  of  kin  against  D.  S.  Bockett, 

Will  held,  J  ° 

upon  the  cir- 
cumstances, to 
have  been  sign- 
ed before  the 
witnesses  sub- 
scribed, al- 
though one  wit- 
ness  deposed 

tor  signed  after  lines  had  been  altered  by  other  words  in  large  text 
loVwitness  had  character  being  written  over  them  ;  the  twenty -first, 
Xe^theTwiund  twenty-second,  and  twenty-third  lines  were  obli- 
ness  deposed     terated  by  ink  marks. 

that  the  part  of  J 

the  win,  where       The  conclusion  of  the  will  was  as  follows : — 
the  testator  was       "  1  name  executors  to  this  my  will,  Daniel  Smith 
blank  whenshe  Bockett,  of  the  Law  Assurance  Society,  to  whom  I 
subscribed.       wm  one  hundred  pounds  sterling. 


And  my  brother,  Henry 
Spencer  Cooper,  above 
named 

ade  at  9,  Pall  Mall,  East, 
this  seventh  January, 
1843. 

Codicil  to  my  man,  W. 
Cobbett,  I  will  fifty 
pounds,  clear  of  tax. 


Witnesses   to 
the  said  will. 


>  Signature. 


f  George  Crittenden. 

(Mi      ~-        * 


iMary  Crittenden. 


R.  H.  S.  Cooper. 


^9,  Pall  Mall,  East. 
.  Servants  at  house. 


This  will  was  found  in  an  envelope,  subscribed 
"  The  will  of  Robert  Henry  Spencer  Cooper,  9,  Pall 
Mall,  East,  7th  Jan.,  1843." 

This  will  having  fteen  propounded,  the  two  sub- 
scribing witnesses  were  examined  as  to  the  factum. 

The  evidence  of  the  witnesses  was  to  the  following 
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effect : — That  the  deceased  said  to  the  first  witness,       1843. 
"  I  want  you  to  sign  your  name  to  this  paper  ;  this     July  nth. 
is  my  will."     That  he  desired  the  witness  to  fetch      coo^e 
his  wife  (the  second1  witness)  up  stairs  first.     That     Bocwm 
the  two  witnesses  signed  the  paper  by  the  direction 
of  the  deceased.     That  the  deceased  then  took  the 
pen  and  wrote,  and  when  he  had  done  said,  looking 
at  the  witnesses,  "  this  is  my  name  in  your  pre- 
sence/9    That  the  first  witness  did  not  see  all  he 
wrote,  but  saw  him  make  the  large  R  of  his  name. 

The  second  witness  deposed  in  effect  that  she  and 
her  husband  signed  the  will  in  question  by  the  de- 
sire of  the  deceased,  and  then  the  deceased  wrote 
something,  but  what  she  cannot  say,  but  he  said, 
"  This  is  my  will  and  my  name  in  your  presence." 

The  evidence  is  fully  stated  in  the  judgment. 

It  was  proved  in  evidence  that  W.  Cobbett,  the 
legatee,  mentioned  at  the  conclusion  of  the  will,  did 
not  enter  the  deceased's  service  until  the  23rd  of 
March,  1843. 

The  cause  came  on  for  hearing. 

Jenner,  in  support  of  the  will. 

It  is  not  absolutely  necessary  that  the  Court  should 
have  positive  affirmative  evidence  by  the  attesting 
witnesses,  that  a  will  was  signed  before  they  sub- 
scribed, the  Court  will  decide  on  the  fact  of  due 
execution,  by  considering  the  evidence  with  refer- 
ence to  the  probable  circumstances  in  each  case. 
The  testator  evidently  knew  that  it  was  necessary 
for  both  witnesses  to  be  present  at  the  same  time, 
for  he  stopped  the  first  witness,  when  about  to  sign, 
and  desired  him  to  fetch  his  wife  before  doing  so. 
The  inference  is  that  he  also  knew  that  he  must  sign 
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1843.       the  will  before  the  witnesses  subscribed.     The  wit- 
July  nth.     nesses  are  persons   unaccustomed  to   attest  legal 
cwia      instruments,  indeed  the  first  witness  admits  that  this 
b^ot.      was  the  first  will  he  ever  signed,  and  in  all  proba- 
bility his  wife  was  similarly  circumstanced ;    the 
witnesses  were  flurried   and  confused,  and  in  no 
state  to  observe  minutely  and  correctly  what  was 
written  on  the  face  of  the  paper.     Neither  of  the 
witnesses,  according  to  their  statements,  observed 
the  alterations  and  obliterations  in  the  body  of  the 
will ;  it  is  hardly  credible  that  these  could  have 
escaped  notice  had  thfi  witnesses  given  the  most 
cursory  glance  at  the  paper ;  in  all  probability  their 
whole    attention  was   engrossed  in  writing  their 
names. 

If  the  Court  cannot  place  implicit  reliance  on  the 
recollection  of  thfese  witnesses,  the  fair  presumption 
is,  that  the  signature  of  the  deceased  was  written 
before  the  witnesses  subscribed ;  if  so,  the  circum- 
stances deposed  to  amount  to  a  sufficient  acknow- 
ledgment of  the  signature ;  Ilott  v.  Genge  (a) ; 
Blake  v.  Knight  (b). 

Supposing  the  Court  to  give  credence  to  the  wit- 
nesses, still  this  will  is  duly  executed.  The  whole 
circumstances  attending  the  execution,  formed  one 
continuous  transaction. 

Acfdams,  contrk. 

If  witnesses  to  a  will  are  ever  to  be  credited  in 
this  Court,  when  deposing  against  a  due  execution, 
credence  must  be  given  to  the  witnesses  in  this  case. 
Both  witnesses  are  positive  that  the  space  on  the 
paper,  now  occupied  by  the  testator's  signature, 

(a)  3  Curt.  160.  (b)  Ante,  547. 
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was  blank  at  the  time  they  subscribed.  The  first  I843' 
witness  goes  further; — he  saw  the  testator  com-  jaiynth. 
mence  signing  his  name;  he  saw  the  first  initial  c~eB 
letter  of  the  signature  actually  made.  The  wit-  SS^St. 
nesses  might  not  observe  the  alterations  and  oblite- 
rations on  the  face  of  the  will,  and  might  yet  see 
that  the  surface  of  the  paper,  immediately  close  to 
where  they  signed  their  names,  was  blank ;  it  is 
quite  consistent  with  probability  that  they  did  not 
observe  the  body  of  the  will,  but  scarcely  credible, 
that  they  should  not  observe  whether  there  was  a 
signature  almost  touching  the  exact  spot  where 
they  signed  :  moreover,  it  is  not  yet  proved,  when 
these  alterations  were  made ;  the  will  was  certainly 
altered  after  the  alleged  execution ;  for  a  legacy  to 
W.  Cobbett  is  added,  and  this  person  did  not  enter 
the  service  of  the  testator  until  after  the  time  of 
execution ;  the  argument  assumes  the  fact  that 
the  alterations  were  made  previously  to  the  execu- 
tion. Blake  v.  Knight  was  a  very  different  case 
from  the  present;  there  was  a  most  precise  and 
formal  attestation  clause ;  the  testator  was  a  person 
particularly  conversant  with  the  execution  of  legal 
instruments;  the  witnesses  were  not  so  positive,  as 
to  the  circumstances  attending  the  execution,  as  the 
witnesses  in  this  case,  and  they  were  giving  their  evi- 
dence three  years  after  the  transaction  had  occurred. 
If  this  will  was  signed  by  the  testator  one  instant 
after  the  witnesses  subscribed,  and  there  was  no 
re-subscription,  it  is  invalid. 

Judgment. 
Sir  Herbert  Jenner  Fust. 
This  is  certainly  a  case  in  which  the  Court  finds 
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1843.       itself  placed  in  very  considerable  difficulty,  much 
July  i7th.     increased  by  no  decision  having  as  yet  been  given 

Cooper      in  the  appeal  in  Ilott  v.  Oenge  (a). 
Bolvnt.  The  deceased,  in  this  case,  Captain  R.  H.  S. 

Cooper,  died  on  the  17th  of  April,  1843  ;  and  the 
will  propounded,  is  dated  on  the  7th  of  January, 
1843.  This  will  is  all  in  his  own  handwriting,  and 
there  are  certain  alterations  and  obliterations  on  the 
face  of  it ;  some  of  which  appear  to  be  legible ;  it 
bequeaths  certain  annuities  and  legacies  to  different 
individuals,  and  it  appoints  his  brother,  Mr.  H.  S. 
Cooper,  barrister-at-law,  and  Mr.  Daniel  Smith 
Bockett,  of  the  Law  Life  Assurance  Society,  execu- 
tors, and  it  gives  to  this  latter  gentleman  a  legacy 
of  one  hundred  pounds.  This  will  is  signed  by  the 
deceased,  and  purports  to  be  attested  by  two  wit- 
nesses ;  and,  at  the  end  of  it,  is  a  codicil,  giving  a 
legacy  of  fifty  pounds  to  his  servant;  as  to  this 
codicil,  however,  it  is  clear,  that  it  can  have  no 
effect,  as  the  servant  did  not  come  into  the  deceased's 
service  unti}  March,  and  the  will  being  dated  in 
January,  it  is  clear  that  the  codicil  was  added,  after 
the  execution  of  the  will,  and  not  being  attested, 
according  to  the  requisites  of  the  law,  the  codicil  is 
void.  Now,  as  I  have  said,  the  paper  purports  on 
the  face  of  it  to  be  signed  by  the  deceased,  and  to 
be  witnessed  by  George  Crittenden  and  Mary  Crit- 
tenden, servants,  at  the  house,  No.  9,  Pall  Mall, 
East,  where  the  deceased,  a  retired  captain  of  the 
engineers,  lodged. 

The  question  for  the  Court  to  determine,  on  the 
evidence  of  Crittenden  and  his  wife,  is,  whether  the 
will  was  signed  by  the  deceased,  in  their  presence, 

(a)  3  Curt  160. 
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or  whether  the  signature  was  acknowledged  in  their       1843. 
presence,  when  they  attested  the  will,    On  the  face     July  nth. 
of  the  will   there   are   certain   alterations,    which       cw^e 
alterations  are  made  in  such  a  manner  as  could      Bool?" 
hardly  have  failed  to  attract  the  attention  of  any 
person  who  saw  the  paper  lying  open  on  a  table, 
when  they  were  called  to  attest  it. 

The  witness,  George  Crittenden,  states,  that, — 
and  it  is  not  immaterial  in  considering  his  testi- 
mony, to  bear  in  mind  that  he  states,  that,  at  the 
time  of  the  transaction,  he  was  in  a  state  of  confu- 
sion :  he  is  asked  as  to  the  alterations  on  the  face  of 
the  will,  and  he  says,  with  respect  to  them,  "  I 
cannot  say  whether  they  were  or  were  not  on  the  will 
when  I  signed  it;" — it  is  somewhat  extraordinary, 
if  they  were  then  there,  that  he  should  not  have 
observed  them  at  the  time,  as  they  are  so  very  plain 
and  distinct,  that  it  is  hardly  possible  they  could 
have  escaped  the  attention  of  persons  called  to  attest 
the  paper.  He  says,  "  I  have  something  on  my 
mind  that  there  was  something  of  the  kind  too ;  but 
I  was  confused  and  flurried  at  the  time ;  for  though 
I  was  but  signing  my  name  to  a  will,  yet  I  had 
never  done  so  before,  and  I  did  not  know  but  that 
trouble  might  come  of  it ;  and  the  captain  was  a 
very  sharp  and  severe  man,  and  I  was  not  so  much 
at  my  ease  as  to  observe  exactly  what  occurred,  or 
what  appearance  the  will  had.  I  do  firmly  believe, 
however,  that  there  was  some  black  scratching  on 
the  will  when  I  signed  it."  He  states,  therefore, 
that,  at  the  time  of  the  transaction,  he  was  in  some 
degree  of  flurry  and  confusion,  and  not  so  much  at 
his  ease,  as  to  observe  exactly  what  occurred,  and, 
therefore,  the  testimony  of  such  a  witness  must  be 
taken  with  some  degree  of  allowance. 
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1843.  Now  the  evidence  of  this  witness  and  his  wife, — 

July  nth;  the  only  evidence  which  can  he  taken  as  positive  on 
Com*  the  point — goes  to  establish  the  feet  that  the  will 
SS^r.  was  signed  by  the  deceased,  after  they  had  attested 
it,  for  both  of  them  state  their  belief  that  there  was 
a  blank  space  where  the  signature  now  is,  when 
they  attested  the  will.  The  witness/  George  Crit- 
tenden, states,  "  That  he  had  been  out  for  the 
deceased,  with  a  letter  for  Mr.  Cooper,  his  brother, 
and,  on  his  return,  that  he  went  to  his  room,  to  tell 
the  deceased  that  he  had  not  found  Mr.  Cooper  at 
home,  and  had  put  the  letter  into  the  letter-box." 
He  says,  "  I  found  him  writing,  at  a  table,  and 
when  I  had  delivered  my  message,  he  desired  me 
to  sit  down,  and  when  I  had  been  sitting  so  about 
five  or  ten  minutes  (and  he  was  writing  during  that 
time)  he  said  to  me  that  he  wished  me  to  put  my 
name  to  something ;  his  words  were,'  '  I  want  you 
to  sign  your  name  to  this  paper;'  that  was  the 
paper  before  him, — the  paper  now  before  the  Court 
He  goes  on  to  state — *  Will  you  V '  I  said,  c  I 
don't  know  what  I  am  going  to  sign,  sir !'    He  said, 

*  Oh  you  need  not  be  afraid,  for  this  is  my  will/ 
I  then  rose  up  to  sign,  and  he  then  said,  '  you  had 
better  fetch  your  wife  up-stairs,  first/     And  I  said, 

*  shall  I  do  so,  sir  V  and  he  said,  '  Yes/  From 
that  I  went  and  fetched  her  up,  and  when  we  went 
into  his  room,  we  found  him  standiug  at  the  table, 
which  he  had  been  writing  at,  with  a  pencil  in  his 
hand,  and,  as  he  was  standing,  he  wrote  my  name, 
and  my  wife's  name  in  pencil.  Before  he  had 
been  writing  with  a  pen.  My  wife  asked  him  if  he 
knew  how  to  spell  our  names ;  and  he  said  '  Yes,' 
and  repeated  it, — '  Crittenden/  and  my  wife  said 
4  That  was  right'    Then  he  sat  himself  down,  and 
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called  us  to  the  table,  and  he  put  the  will  towards  1843. 
me,  and  said,  *  You  sign  your  name  there,'  point-  J«ijr>7th. 
ing  to  my  name,  which  he  had  written  in  pencil,  Cooper 
and  I  took  the  pen,  and  wrote  my  name  over  the  b^tt.  ] 
pencil-mark.  Then  he  said  to  my  wife,  *  Now 
you  sign  your  name  on  this  pencil-mark,'  pointing 
to  the  one  under  mine.  (  You'll  write  your  name 
better  than  he  has  done  his.'  Then  my  wife  signed 
her  name.  Then  Captain  Cooper  took  the  pen 
from  my  wife,  and  wrote,  and  when  he  had  done, 
he  said,  looking  up  to  hie,  *  This  is  my  name,  in 
your  presence  ;'  and  I  understood,  then,  that  he 
was  writing  his  own  name :  I  did  not  see  all  he 
wrote,  but  I  saw  him  make  the  large  R  of  his 
name,  and  there  was  a  black  seal  at  the  left-hand 
corner  quite ;  but  there  was  nothing  said  about  that, 
and,  after  he  had  wrote  his  name,  he  said,  '  Now 
you  have  done' some  good  for  yourselves.'  I  don't 
know  exactly  if  that  was  the  expression :  nothing 
more  passed.  He  said,  '  Mrs.  Crittenden,  I  don't 
want  you  any  more ; — you  can  go ;'  and  my  wife 
went  down-stairs.  I  stopped  a  few  minutes  after- 
wards, when  he  told  me  that  he  did  not  want  any- 
thing more  with  me,  and  I  went  away."  Then  he 
states, "  that  he  was  perfectly  competent,  at  the  time, 
and  perfectly  sensible  to  the  last,  almost.  He 
wrote  nothing  but  his  name;  at  least,  I  believe  it 
was  his  name,  in  our  presence.  As  soon  as  he  had 
done,  he  put  down  the  pen,  and  wrote  no  more. 
Before  he  signed  his  name  he  made  a  mark  round 
ours.  The  will,  now  produced  to  me  by  the 
examiner,  is  the  will  which  I  and  my  wife  signed 
our  names  to,  as  I  have  deposed,  and  the  large  R 
in  Captain  Cooper's  signatures  what  I  saw  him 
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1&*3.       write,  after  I  had  signed  my  name,  and  my  wife 
joiy nth.      bad  signed  hers:  the  words  '9  Pall  Mall,  East, 

cwnt  servants  at  home,'  were  not  written  in  my  presence ; 
to  the  best  of  my  belief,  Captain  Cooper  wrote 
nothing,  in  my  presence,  but  his  name." 

The  second  Article  is,  as  to  the  alterations  in  the 
will,  which,  he  says,  he  did  not  observe. 

To  the  third  interrogatory,  he  says,  "Captain 
Cooper  did  sign  his  will  in  my  presence;  I  believe 
that  he  did,  and  he  certainly  acknowledged  it  in 
my  presence,  for  he  said,  '  That  is  my  name.9 
He  signed,  as  I  have  stated,  after  I  and  my  wife 
had  signed  our  names  to  it.  The  very  words  he 
used  were,  *  this  is  my  name  in  your  presence/ 
and  he  looked  up  to  me,  as  I  was  standing  at  his 
right-hand  side  at  the  time.  My  wife  was  present 
at  the  time,  standing  behind  me ;  it  was  after  we 
had  signed  our  names."  And  he  says,  to  the  fourth 
interrogatory,  "  I  do  not  believe  that  Captain 
Cooper's  signature  was  to  the  will  when  I  and  my 
wife  signed  it ;  there  was  a  blank  space  where  his 
signature  now  is,  when  I  signed  my  name."  And 
he  goes  on,  in  answer  to  the  fifth  interrogatory,  to 
say,  "  When  I  have  been  questioned  about  the  mat- 
ter, I  have  stated,  and  it  is  the  fact,  that  Captain 
Cooper  had  a  pencil  in  his  hand,  and  wrote  my 
name,  and  my  wife's,  on  the  place  where  we  after- 
wards signed  our  names.  I  have  said  that  he  was 
writing  with  a  pencil,  when  we  went  into  the  room. 
I  have  never  said,  and  it  is  not  the  fact  that  I  first 
signed  my  name  to  the  will,  in  question,  at  the 
request  of  Captain  Cooper,  and  then  called  up  my 
wife,  who  also  signed.  I  have  never  said,  and  it  is 
not  the  fact,  that  detain  Cooper  signed  his  name 
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to  the  will  in  question,  after  my  wife  had  signed  1843.  ' 
her  name  to  it,  I  have  never  told  my  wife  so ;  I  will  juiy  nm. 
swear  that  I  never  have."  c«^r 

Now  this  is  the  evidence  of  George  Crittenden,     bJ£|^ 
and  if  he  is  to  be  taken  as  having  deposed  correctly 
and  truly,  there  is  very  little  doubt,  that  he  means 
to  represent  that  the  deceased   signed  his  name 
after  the  witnesses  had  subscribed  the  will. 

The  other  witness,  Mary  Crittenden,  states,  "  that 
she  was  called  into  the  room,  by  the  desire  of  the 
deceased/9  and  she  says,  "  And  so  I  went,  with  my 
'  husband,  to  the   captain's  room;   and   there   the 

captain  was  standing  at  his  table,  with  a  piece  of 
1  paper  before  him,  and  he  took  a  pencil,  and  said, 

'that  he  wanted  us  to  sign  our  names,  and  he 
would  pencil  them  first,  where  we  were  to  sign/ 
and  so  I  said,  '  I  would  take  the  liberty  of  asking 
him  if  he  knew  how  to  spell  our  names/  and  he 
spelt  it,  and  spelt  it  right,  and  when  he  had  written 
the  names,  he  gave  my  husband  the  pen,  and  told 
him  to  write  his  name  over  the  pencil-mark,  and 
my  husband  wrote  his  name  as  he  was  told,  and 
when  he  had  written  it,  the  captain  gave  me  the 
pen,  and  told  me  to  write  mine,  and  said,  '  I  dare 
say  you  will  write  it  better  than  he  has/  but  I 
.don't  think  I  did  write  it  better.  However,  I  wrote 
my  name  as  the  captain  told  me,  over  where  he 
had  pencilled  it,  and  then  the  captain  took  the  pen, 
and  made  a  kind  of  circle  round  our  names,  and 
then  he  wrote  something,  but  what  it  was  I  cannot 
say,  for  my  husband  was  standing  near  him,  and 
in  the  way ;  but  the  captain  said,  '  This  is  my  will, 
and  my  name,  in  your  presence,  and  you  have  done 
some  good  for  yourselves/    These  were  the  words 

vol.  in.  u  u 
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1843.       he  used,  as  well  as  I  can   recollect,  and  he  said 
July  nth.     nothing  more,  except  to  tell  me  to  go  down-stairs, 
ciZT**      &s  he  did  not  want  anything  more  with  me,  and  so 
tfe^tm.     I  went,  leaving  my  husband  with  him,  and  this  is 
all  I  know,  or  recollect  about  it."     She  identifies 
the   paper  as  that   which  she  and   her   husband 
signed.     She  says,  "  But  whether  he  wrote  the 
words,  '  9,  Pall  Mall,  East,  servants  at  house/  after 
we  had  signed  our  names,  or  what  he  wrote,  I  can- 
not say,  for  I  did  not  see.     It  was  a  blank  space  all 
to  the  right. as  well  as  I  can  recollect;  the  black 
seal  was  at  the  left  hand  corner ;  and  I  should  have 
known  it  was  a  will,  even  if  the  captain  had  not 
Said  so,  though  I  had  never  seen  one  before,  by  that 
seal ;  I  remarked  it  so  at  the  time." 

To  the  second  Article  she  says,  "  she  did  not 
notice  whether  there  were,  or  were  not,  any  of  the 
alterations  which  are  now  upon  it." 

In  answer  to  the  third  interrogatory,  she  says, 
"  I  cannot  say  whether  Captain  Cooper  signed  his 
will  in  my  presence,  or  not ;  I  did  not  see  what  he 
wrote,  but  he  said,  '  This  is  my  will,  in  your  pre- 
sence ;'  and  so,  I  suppose,  he  had  written  his  name 
when  he  said  so.  I  do  not  recollect  the  words  be 
used,  better  than  I  have  told  them.  My  husband 
and  I  were  both  present  at  the  time  Captain  Cooper 
used  those  words,  and  it  was  after  we  had  signed 
our  names  to  the  will." 

To  the  fourth  interrogatory,  she  says,  "  I  cannot 
say  that  Captain  Cooper's  name  was  signed  to  the 
will,  when  I  signed  it :  as  well  as  I  can  now  recol- 
lect, it  was  all  blank  where  I  now  see  Captain 
Cooper's  signature :"  and  to  the  sixth  interrogatory 
she  answers,  "  My  husband  had  not  signed  Captain 
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Cooper's  will,  before  I  was  called  into  the  room  to       1843. 
sign  it.     I  will  swear  that  my  husband  signed  it    July  nth. 
afterwards,   in   my   presence.      My   husband   has      cm^7r 
never  told  me  that  Captain  Cooper  signed  the  will     B^im. 
after  I  had  left  the  room.    It  was  after  I  had  signed 
my  name,  and  not  before,  that  Captain  Cooper 
made  the  mark  round  about  our  names." 

Now,  as  far  as  she  is  concerned,  Mrs.  Crittenden 
states,  "  thatshe  did  not  know  what  the  deceased 
wrote ;  that  she  saw  him  write  something,  but  what 
it  was  she  cannot  say ;  that  she  did  not  see  the 
name  of  Captain  Cooper,  and  that  where  the  name 
now  is,  was  all  blank."  The  husband  is  more  precise, 
and  he  says,  "that  the  will  was  signed  by  the  de- 
ceased, after  they  had  signed  their  names,  and  that 
he  saw  the  deceased  make  the  large  R  to  his  name." 

The  question,  then,  for  the  Court  to  determine, 
under  these  circumstances  is,  whether  there  has  been 
a  due  execution  of  this  will  ?  By  the  9th  section 
of  the  Act  of  Parliament,  it  is  absolutely  necessary 
that  the  deceased  shall  have  signed  the  will,  or  have 
acknowledged  his  signature  in  the  presence  of  two 
witnesses,  present  at  the  same  time,  and  that  they 
should  have  attested  it  in  the  presence  of  the  tes- 
tator, though  not  of  each  other.  The  interpretation 
which  the  Court  has  put  upon  the  section  is,  that 
the  testator  must  sign  or  acknowledge  his  signature, 
before  the  witnesses  attest,  and  that  if  the  witnesses 
attest  before  the  signature  of  the  deceased  is  affixed  * 
to  it,  the  will  is  not  duly  executed  within  the  pro- 
visions of  the  Act.  The  words  of  the  section  are 
very  precise,  and  I  think  it  would  be  attended  with 
dangerous  consequences,  if  the  Court  were  to  hold 
a  will  valid  which  has  been  signed  in  the  presence 

uu2 


680 


CA8B6  DETERMINED  IK   THE 


18*3»      of  two  witnesses,  who  have  attested  it  before  the 
j«|j  nth     signature  of  the  testator  was  affixed  to  the  will ;  for 

Coorim  where  is  the  Court  to  draw  the  line  ?  Suppose  tbe 
Bonn,  witnesses  attested  an  hour  before  the  testator  signed, 
or  a  day,  or  a  week,  or  any  other  time ;  where  is  the 
Court  to  stop,  if  it  gave  a  latitude  of  construction 
to  this  section  of  the  Act  ?  Suppose  it  were  one 
month,  or  six  months,  or  a  twelvemonth,  after  the 
testator  had  signed  the  will ;  and  whether  it  be,  at 
the  time  of  the  transaction,  or  sometime  before, 
makes  no  difference.  The  words  of  the  Act  are 
prospective,  "  such  witnesses  shall  attest,  And  shall 
subscribe  the  will  in  the  presence  of  the  testator." 
It  does  not  appear  to  me  that  the  requisites  of  the 
Act  would  be  complied  with,  if  the  Court  were  to 
hold  that  a  testator  might  sign,  after  the  witnesses 
had  subscribed,  either  at  t\\e  same  time,  or  two 
hours,  or  two  weeks  afterwards.  I  am,  therefore,  of 
opinion  that,  if  it  appear,  from  the  evidence  of  the 
witnesses,  and  the  res  gestce  of  the  case,  clear,  that 
the  will  was  signed  by  the  testator,  after  the  wit* 
nesses  attested,  it  is  not  a  good  execution  of  the 
will.  The  question  therefore,  is,  what  is  the  result 
of  the  evidence  ? 

Now  as  I  have  already  read,  George  Crittenden 
was  the  first  witness  who  entered  the  room,  and 
was  with  the  testator  alone  before  the  execution 
took  place ;  he  states  that  he  was  five  minutes  in 
the  room  whilst  the  testator  was  writing,  before 
his  wife  was  sent  for,  and  that  he  desired  that  the 
wife  should  be  fetched  ;  and  if  the  Court  is  to  trust 
the  evidence  of  George  Crittenden,  the  deceased 
wrote  the  names  of  the  witnesses  in  pencil;  he 
says,  he  marked  their  names  in  pencil,  saying, 
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u  You  sign  your  name  there,"  pointing  to  the  184S* 
name  of  the  witness  which  he  had  written  in  Mf  17th» 
pencil,  and  the  witness  wrote  his  name  over  the  cw** 
pencil-mark,  and  his  wife  did  the  same,  and  the  boom™ 
deceased  then  took  up  the  pen  and  wrote,  and 
said,  "  This  is  my  name,  in  your  presence/'  Here 
it  seems  as  if  there  were  an  acknowledgment  in  the 
presehce  of  two  witnesses  by  the  testator  of  his 
name  being  at  the  time  to  the  will;  and  the  only 
question  is,  whether  this  was  done  before  or  after 
the  attestation  of  the  witnesses,  and  all  depends 
upon  the  recollection  of  this  one  witness,  as  the 
wife  does  not  remember  the  circumstances.  The 
husband  is  more  precise,  if  the  Court  can  attend 
to  his  account  of  what  took  place,  considering  the 
state  of  mind  be  was  in  at  the  time,  "  a  state  of 
confusion,"  as  he  admits ;  and  the  Court  has  been 
called  upon  (and  very  properly)  to  pause  before  it 
trusts  implicitly  to  the  evidence  of  these  two  wit- 
nesses; and  looking  at  the  paper  itself,  I  cannot 
place  implicit  reliance  on  the  accuracy  of  these 
witnesses.  What  are  the  facts  ?  The  paper  is  all 
in  the  handwriting  of  the  deceased.  It  concludes, 
"  I  name  executors  to  this  my  will,  D.  S.  Bockett, 
of  the  Law  Life  Assurance  Society/1  and  a  wide 
space  occurs  after  "  will/'  as  if  there  had  been,  and 
evidently  there  had  been,  the  entire  name,  and  the 
seal  covered  part  of  the  name,  and  "  Daniel  Smith" 
is  interlined.  After  "  Sdeiety,"  there  is  also  inter- 
lined "60,  Lincoln's  Inn/9  and  written  over  an- 
other word  u  to  whom,"  then  "  I  will  one  hundred 
pounds  sterling,  and  my  brother  Henry  Spencer 
Cooper  above  named/'  part  of  this  had  been  covered 
by  affixing  the  seal.    Then  at  the  end,  "  at  9,  Pall 
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1843.       Mall,  East,"  with  part  of  the  word   "made"  and 
July  nih.     ••  this  seventh  January,    1843."     Then  follows  in 
cwm      a  circle,  "  witnesses  to  the  said  will,"  and  below, 
Bwim     "  signature/'  and  this  seems  to  be  in  the  same  ink 
as  "  9,  Pall  Mall,  East,  servants  at  house/9  and  this 
is  preceded  by  "George  Crittenden,  Mary  Crit- 
tenden," and  "  R.  H.  S.  Cooper,"  is  at  the  end  of 
the  paper. 

Now,  looking  at  the  paper,  I  should  say  that 
"  R.  H.  S.  Cooper"  was  written  at  the  same  time 
that  the  latter  part  of  the  will  was  written  ;  it  is 
in  the  same  ink  and  same  writing  as  "  signature" 
and  "  witnesses  to  the  will/'  and  would  appear  as 
if  the  deceased  had  written  "  witnesses  to  the  will," 
and  afterwards,  the  word  "  signature,"  otherwise 
I  do  not  know  what  is  the  meaning  of  the  word 
"signature,"  unless  it  be  the  signature  of  the  will. 

I  must  say  I  can  place  no  strong  reliance  on  the 
impressions  of  the  witnesses — from  the  confusion 
in  which  George  Crittenden  admits  he  was  when 
he  was  required  to  sign  the  will;  his  mind  wa# 
not  sufficiently  at  ease  to  observe  the  transaction. 
Here  is  a  bare  recollection  of  these  two  witnesses, 
contrary  to  the  appearance  of  the  paper,  that  the 
signature  "  R.  H.  S.  Cooper"  was  added  after  they 
had  attested  the  execution ;  and  the  Court,  if  it  so 
holds,  must  rely  entirely  on  the  accuracy  of  their 
recollection  of  the  facts.  In  the  case  of  Blake  v. 
Knight  (a),  the  Court  pronounced  against  the 
recollection  of  three  witnesses,  in  favour  of  the 
validity  of  the  paper,  and  from  the  whole  circum- 
stances of  the  case,  held  that  the  witnesses  were 

(a)  Ante,  p.  547. 
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mistaken.  There,  the  witnesses  were  examined  1843. 
three  or  four  years  after  the  transaction  ;  here,  July  nth. 
they  have  been  examined  within  a  few  months.  cooper 
But  in  this  instance,  one  of  the  witnesses  is  not  bo«ot. 
positive,  and  speaks  to  her  recollection  and  belief 
that  the  name  of  the  deceased  was  not  to  the  will 
when  she  signed  it;  that  "  as  well  as  she  can  now 
remember,"  it  was  all  blank  where  his  signature  is. 
Now  where  the  res  gestce  do  not  confirm  the  im- 
pressions of  the  witnesses,  the  Court  must  look  at 
the  circumstances  of  the  case,  as  it  is  always  at 
liberty  to  do.  In  Blake  v.  Knight,  I  did  not  give 
implicit  credence  to  the  witnesses,  not  from  any 
doubt  that  they  intended  to  speak  the  truth,  but 
because  they  did  not  recollect  the  circumstances 
sufficiently  to  speak  with  accuracy.  George  Crit- 
tenden admits,  that  he  was  in  a  state  of  confusion, 
and  though  he  says,  he  saw  the  deceased  make  the 
large  R  of  his  name,  and  though  he  does  not  be- 
lieve that  the  name  was  to  the  will  when  he  and 
his  wife  signed  it ;  he  says  he  was  flurried  and 
confused  at  the  time,  and  not  sufficiently  at  his 
ease  to  observe  exactly  what  occurred.  I  say, 
therefore,  that  the  Court  cannot  give  implicit  cre- 
dence to  this  witness,  so  as  to  hold  that  the  paper 
was  not  executed  according  to  the  requisites  of  the 
Act,  and  that  the  witnesses  attested  before  the  exe- 
cution of  the  will. 

Under  the  circumstances,  I  am  of  opinion  that 
the  paper  was  duly  executed  by  the  deceased,  and 
that  though  the  deceased  may  have  written  on  the 
paper  in  the  presence  of  the  two  witnesses,  the 
witnesses  are  mistaken  as  to  what  the  deceased  did 
write,  which,  as  far  as  the  Court  can  judge,  may 
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July  17th. 

Coomb 
against 
Bocurr. 


have  been  the  word  "  signature/9  on  the  left-hand 
of  the  circle,  or  "  9,  Pall  Mall,  East,  servants  at 
house/9  at  the  right-hand  corner  of  the  paper.  I 
am  of  opinion  that  the  Court  is  bound  to  pronounce 
for  the  validity  of  the  paper. 

With  respect  to  the  alterations,  I  most  have 
some  evidence  of  what  they  are,  and  whether  the 
parts  obliterated  can  be  made  out. 

Until  I  have  some  information  as  to  the  altera- 
tions, I  cannot  give  my  sentence  in  the  cause. 


On  the  8th  of  August,  on  the  motion  of  Jetmer, 
Upon  the  affidavit  of  Mr.  Netherclift,  an  engraver, 
explaining  what  the  words  in  the  will  originally 
were,  the  Court  pronounced  for  the  will,  with  the 
alterations. 


Quere,  bow 
far,  in  canes 
of  alleged  un- 
sound oesi  of 
miod,  heredi- 
tary constitu- 
tional insanity 
may  be 
pleaded. 


Frere  against  Pbacocke. 

Sir  Thomas  George  Apreece,  Baronet,  died 
on  the  30th  of  December,  1842.  Certain  paper* 
were  propounded  as  containing  the  last  will  and 
testament  of  the  deceased.  Probate  of  these  papers 
was  opposed  by  Mrs.  Peacocke,  the  sister,  and  sole 
next  of  kin  of  the  deceased ;  the  principal  ground 
of  the  opposition  thereto  being,  that  the  deceased 
was  not,  at  the  time  of  executing  these  papers,  of 
sound  mind.  In  the  allegation  in  support  of  the 
case  on  behalf  of  the  next  of  kin,  an  Article  pleaded, 
"  That  the  said  Sir  Thomas  George  Apreece,  de- 
ceased, left  him  surviving  Thomas  Apreece  and 
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William  Apreece,  natural  sons  of  the  late  Charles  1843, 

Shaw  Apreece,  (C.  S.  Apreece  was  the  paternal  J«Jy2i*. 

uncle  of  the  testator,)  both  of  whom  were  under  f*irb 

confinement  as  lunatics;  as  was  also  the  late  John  pHI^e. 
Apreece,  (another  paternal  uncle  of  the  testator,) 
and  who  died  under  such  confinement" 

The  admission  of  this  Article  was  opposed  by 
PkUSmare  and  Jennet. 

Hereditary  or  constitutional  insanity  cannot  be 
adduced  as  evidence  of  individual  or  particular 
insanity ;  there  is  no  recorded  instance  of  a  plea 
of  this  description  in  the  reports  of  the  decisions 
of  this  Court,  and  the  point  is  one  of  a  nature  too 
extraordinary  to  have  escaped  observation. 

If  a  plea  of  this  nature  be  admitted,  the  Court 
must  be  prepared  to  try  issues  depending  so  in- 
timately on  questions  of  fact,  that  they  cannot  be 
satisfactorily  determined  without  the  intervention 
of  a  jury ;  this  Court  cannot  send  a  case  to  be 
tried  in  a  Court  of  law,  in  which  Courts  this  species 
of  evidence  has  been  repudiated.  Supposing  this 
Article  to  be  admitted,  it  follows  that  the  ex&utors 
must  be  permitted  to  counterplead  it,  as  by  shewing 
that  the  insanity  was  inherited  ex  parte  maternd, 
and  not  ex  parte  paternd ;  and  where,  as  in  this 
case,  it  is  sought  to  infer  constitutional  insanity  in 
the  individual  instance  of  illegitimate  cousins,  by 
proving  that  the  parties  are  not  in  fact  the  illegiti- 
mate offspring  of  C.  S.  Apreece,  although  acknow- 
ledged by  him  as  such. 

In  M'Adam  v.  Walker  (a),  a  case  before  the 

(a)  1  Dow.  P.  C.  161. 
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IB43. House  of  Lords,   on   appeal    from   the   Court  of 

July  2ift.     Session  of  Scotland,  this  very  point  was  raised  ;  the 

f^e  *  following  passage  occurs  in  the  report :— **  It  was 
p2££i.  attempted,  on  the  part  of  the  appellant,  to  aid  his 
case  of  constitutional  insanity  in  Mr.  M4 Adam,  by 
going  into  evidence  of  the  insanity  of  some  of  his 
relations  by  the  mother's  side ;  but  this  was  re- 
sisted by  the  Court  of  Session.9'  In  the  argument 
of  the  appeal  at  the  bar  of  the  House  of  Lords, 
Sir  Samuel  Romilly  observed,  on  this  part  of  the 
case  (a),  "  In  regard  to  the  attempt  to  prove  an 
hereditary  tendency  to  insanity,  if  this  were  to  be 
allowed,  it  might  be  necessary  to  follow  out  that 
proof  through  a  great  number  of  collateral  relations, 
and  to  try  twenty  causes  instead  of  one.  Mr.  Clerk, 
(the  opposite  counsel)  with  all  his  knowledge  of 
Scotch  law,  has  not  been  able  to  produce  a  single 
authority  for  such  a  proceeding.  Something  of 
the  kind  was  done,  or  attempted,  in  Kinlocfis  case, 
and  not  stopped  ;  that  was  all.  In  a  late  case  in 
the  Common  Pleas,  the  heir-at-law  offered  to  prove 
hereditary  insanity  against  a  testator,  but  this  proof 
was  Rejected  ;  so  that,  in  the  Law  of  England  at 
least,  there  is  an  authority  against  it/9  In  a  late 
case,  Doe  dem.  Mather  v.  Whitefoot  (6),  it  was 
proposed,  with  a  view  to  shew  that  a  particular 
party  was  not  competent  to  execute  a  deed,  to  ask 
a  witness,  whether  a  sister  of  the  party  was  not  in- 
sane ?  It  was  objected,  that  the  Court  was  not 
trying  the  question  of  the  sister's  sanity.  Mr. 
Baron  Gurney  held,  that  the  question  could  not 
be  asked.     More  weight  is  due  to  this  case  than 

(a)  p.  173.  (6)  8  Car.  &  Pay.  272. 
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may  be  commonly  claimed  for  a  decision  at  nisi       16AS. 
prius,  for  it  appears,  that  in  the  course  of  the  same     Juivjtut. 
trial,   Mr.  Baron  Gurney,  feeling  some  doubt  on        Frem 
a  point  raised  before  him,  consulted  Mr.  Baron     Pi*cocu« 
Alderson;    may  it  not  be  fairly  inferred,  that  if 
the  learned  judge  had  felt  any  doubt  on  the  first 
point,  he  would  have  resorted  to  the  6ame  judicial 
assistance. 

The  Queens  Advocate,  Addams,  and  Harding, 
contrk. 

This  question  has  received  judicial  consideration, 
and  has  been  decided  in  this  Court ;  the  opinions 
of  judges  of  other  Courts  may,  therefore,  be  dis- 
regarded. In  the  case  of  TyreU  v.  Jenner  {a),  the 
seventh  Article  of  an  allegation  in  the  cause  is 
thus: — "Seventh  (cm  reformed),  That  the  family 
of  the  said  deceased  was  subject  to  mental  insanity  ; 
that  Sarah,  one  of  the  sisters  of  the  said  deceased, 
became  deranged  several  years  before  her  death, 
and  continued  so  until  she  died ;  and  that  J.  T. 
Jenner,  the  son  of  the  said  deceased,  having  also 
become  deranged  in  July,  1804,  a  commission  in  • 
the  nature  of  a  writ  de  lunatico  inquirendo  issued, 
under  the  great  seal  of  Great  Britain,  on  the  petition 
of  the  deceased,  and  that  upon  the  inquisition  taken 
thereon,  the  said  J.  T.  Jenner  was  found  a  lunatic/' 
This  Article  stands  as  reformed,  thereby  shewing 
that  the  consideration  of  its  admissibility  under- 
went discussion  and  deliberation.  The  case  after- 
wards went  to  the  Delegates,  and  this  very  Article 
must  have  been  subjected  to  the  criticism  of  Com- 

La)  2  Hagg.  84,  Printed  Cases,  vol.  8,  p.  42. 
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1843.       moii  Law  judges  and  counsel ;  if  there  were  any 
Juij2i*.     settled  rule  in  Courts  of  law  against  the  admission 
im*       °f  SQch  a  plea,  it  would  have  been  raised  in  the 
p^.     Court  of  Delegates. 

In  M'Adam  v.  Walker,  the  Lords  gave  no 
opinion  on  the  admissibility  of  the  plea  of  consti- 
tutional insanity ;  Lord  Eldon  said,  "  This  will 
dispense  with  the  consideration  of  the  other  very 
delicate  point,  whether  the  evidence  to  shew  here- 
ditary insanity  in  the  blood  ought  to  have  been 
received  in  a  case  of  this  nature/9  This  shews  that 
Lord  Eldon  considered  that  the  nature  of  a  torn 
must  govern  the  admissibility  of  such  a  plea ;  his 
language  is  inconsistent  with  a  general  fixed  rule, 
that  no  such  plea  could  be  offered.  The  question 
must  be  admitted  to  require  a  more  solemn  deter- 
mination than  could  be  afforded  on  a  question 
occurring  at  nisi  prius. 

Judgment. 
Sir  Herbert  Jenker  Fust. 

The  present  case  involves  a  question  which  has 
very  properly  been  brought  under  the  notice  and 
consideration  of  the  Court. 

The  substance  of  the  Article  objected  to  is,  to 
plead  hereditary  or  constitutional  insanity  existing 
in  the  family  of  Sir  T.  G.  Apreece,  the  deceased 
in  this  cause,  thereby  intending,  as  I  presume,  to 
raise,  at  the  hearing  of  this  case,  an  inference,  that 
it  is  not  improbable  that  the  deceased  himself  should 
have  been  insane. 

Now,  when  I  first  read  this  Article,  I  was  struck 
with  the  singularity  of  it,  more  especially  as,  in  a 
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late  case  (a)  occurring  in  this  Court,  in  which  con-       1843» 
stitutional  insanity  was  pleaded  generally,  the  Court     -My  21*. 
rejected  an  Article  of  a  somewhat  similar  nature.  f^e 

The  objection  to  this  particular  Article  has  not  p2[w«e. 
been  supported  by  reference  to  any  decided  case, 
which  can  be  insisted  on  as  a  strict  precedent ;  for 
in  the  case  of  M'Adam  v.  Walker,  the  Lord  Chan- 
cellor, and  the  other  members  of  the  House  of  Lords, 
by  whom  he  was  assisted,  gave  no  opinion  on  this 
point.  I  do  not  think  that  the  other  case,  which 
occurred  in  a  Common  Law  Court,  can  be  considered 
a  decision  of  this  point  upon  principle.  A  case, 
however,  has  been  cited,  in  support  of  this  plea, 
and  one  which  comes  much  nearer  the  question  ;  a 
case  which  occurred  in  this  very  Court,  before  my 
learned  predecessor  in  this  chair ;  and  in  which  he 
was  of  opinion,  that  an  Article  of  a  similar  nature 
ought  to  be  permitted  to  stand.  I  say  he  was  of 
such  opinion,  because,  although  there  is  no  report 
of  what  occurred  on  the  occasion,  the  Article  must 
have  undergone  discussion  and  consideration,  for  in 
the  printed  case,  prepared  for  the  hearing  of  the 
appeal  before  the  Delegates,  the  particular  Article 
stands  " as  reformed"  That  Article  was  admitted 
under  the  circumstances  of  that  case ;  and  it  has  been 
argued,  that  it  conclusively  decides  that  hereditary 
insanity  may  be  pleaded  in  this  Court  I  think  that 
argument  is  well  founded,  and  that,  to  a  certain 
extent,  the  case  of  Tyrell  v.  Jenner  does  go  to  show 
that,  under  certain  circumstances,  such  a  plea  is 
admissible  ;  but  then  comes  the  question,  whether 
the  Article  now  before  the  Court  is  admissible  ?    It 

(a)  Turner  v.  Pmtty,  Prerog.,  April  21st,  1843. 
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1843.       pleads — that  the  two  natural  sons  of  Charles  Shaw 
July  21*.     Apreece,   an   uncle  of   the   deceased,    and    John 
F~E       Apreece,  also  an  uncle  of  the  deceased,  were,  or 
PiScoc™.     now  are*  an(^er  confinement  as  lunatics.     I  must 
confess  I  think  this  plea  carries  the  case  far  beyond 
what  the  decision  in  Tyrettv.  Jenner  warrants ;  and 
I  should  be  very  unwilling  to  extend  the  principle 
any  further.     It  is  very  remarkable  that  this  case  is 
the  only  one  in  which  such  an  Article  can  be  shown 
to  have  been  admitted;  however  such  an  observa- 
tion is  fairly  answered  by  saying  that  there  is  no 
case  produced  in  which  such  an  Article  has  been 
rejected.     Be  that  as  it  may,  it  does  certainly  strike 
me  as  a  very  remarkable  thing,  that  this  is  the  only 
case  counsel  have  been  able  to  find  on  this  point. 

If  the  present  plea  is  admitted,  there  must  be  an 
opportunity  afforded  to  counter  plead ;  evidence 
may  be  gone  into,  on  the  one  hand  to  show  that 
there  is  insanity  on  the  father's  side  and  none  on  the 
mother's ;  on  the  other,  that  the  insanity  is  solely 
inherited  from  the  mother ;  and  the  case  may 
branch  out  into  various  collateral  matters  and  issues. 
In  TyreU  v.  Jenner,  the  party  whose  insanity  was 
pleaded  was  a  sister  of  the  whole  blood,  immediately 
and  inseparably  connected  with  the  testator  ;  here, 
to  put  the  case  at  the  highest,  the  parties  are  only 
collateral  kinsmen.  Where  is  the  Court  to  stop? 
What  is  the  degree  of  relationship  to  which  this 
hereditary  malady  is  to  be  limited  in  pleading  ?  If 
the  Court  once  extends  the  principle  to  collateral 
relations.  If,  in  this  case,  it  had  simply  been 
pleaded,  that  a  brother  of  the  deceased  had  been 
insane,  so  far  the  case  of  Tyrell  v.  Jenner  and  the 
present  case  would  have  been  identical ;  except  in- 
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deed,  that  the  former  case  extended  the  principle       1843. 
to  the  son  of  the  party.     Here  it  is  sought  to  enlarge     J»b  si*, 
the  principle  to  the  natural  children  of  the  uncle  of       Fhfre 
the  deceased.     I  think  in  this  respect  the  two  cases     p^^e, 
materially  differ,  and  I  will  not  carry  the  principle 
established  by  that  one  case  further  than  the  case 
itself  warrants. 

This  Article  must  be  struck  out  of  the  allegation. 


Mudway  against  Croft. 
Committee  of  R.  Wicks,  a  Lunatic. 


1843. 


August  8th. 


This  was  a  cause  touching  the  disposition  of  the  cjj?afilby 
personal  estate  of  Ann  Wicks,  late  of  Cheltenham,  and  ascertain 
in  the  county  of  Gloucester,  spinster,  who  died  on  natural  or 
the  17th  of  June,  1841,  aged  seventy-three  years,  {ndtybtT11" 
possessed  of  personal  estate  of  the  value  of  nearly  SSdVof111 
80,000/.,  in  addition  to  real  estate  of  the  annual  legal  tetumen- 

tary  capacity. 

value  of  1000/.,  leaving  Elizabeth  Mudway,  widow, 
her  cousin-german,  and  only  next  of  kin,  and  the 
party  entitled  to  the  whole  of  her  persona]  estate,  in 
case  the  deceased  should  have  died  intestate. 

A  testamentary  paper,  dated  the  10th  of  Decern* 
ber,  1830,  was  propounded,  as  the  will  of  the 
deceased,  by  Sir  A.  D.  Croft,  the  committee,  ap- 
pointed by  the  Court  of  Chancery,  of  R.  Wicks, 
the  residuary  legatee  named  therein ;  its  admission 
to  probate  was  originally  opposed  by  Mrs.  Mudway, 
but  she  having  died  during  the  progress  of  the  suit, 
her  interest  was  subsequently  represented  by  her 
executors. 
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I843*  The  allegation  propounding  the  will  pleaded, 

Angnitsth.  that  the  father  of  the  deceased  died  when  she  was 
MubwAT  seven  years  of  age ;  that  her  mother  was  a  person 
&orr.  of  secluded  and  also  of  penurious  habits,  which  the 
deceased  acquired  by  living  with  her  mother ;  that 
the  mother  died  in  1805;  that  the  deceased,  al- 
though eccentric  in  her  manners,  and  although  her 
education  had  been  neglected,  was  acute  in  business, 
conducted  her  own  affairs ;  was  tenacious  of  her 
legal  rights;  received  her  own  rents;  invested  her 
savings ;  and  communicated  with  her  solicitors  by 
letter  and  otherwise. 

That  in  the  year  1826,  in  consequence  of  the  de- 
ceased labouring  under  a  delusion  of  mind,  she  was 
attended  by  a  medical  man  ;  but  that  she  recovered 
from  such  malady.  That  in  November,  1829,  the 
deceased  was,  on  the  same  account,  again  placed 
under  the  care  of  the  same  medical  man,  and  so 
remained  until  February,  1830,  when  she  again 
recovered.  That  such  delusion  was  on  one  subject 
only.  That  in  April  and  in  June,  1830,  two  ten- 
ants of  the  deceased  paid  to  her  personally  certain 
rents ;  that  in  January  and  July,  1831,  the  deceased 
wrote  to  a  tenant  on  the  subject  of  rent  due  to  her. 

That  on  the  10th  of  December,  1830,  the  deceased 
wrote  and  signed  the  will  propounded,  thereby  dis- 
posing of  her  personal  estate. 

That  on  the  8th  of  August,  1833,  a  will  of  her 
real  estate,  prepared  for  her  by  a  solicitor,  was  exe- 
cuted by  the  deceased,  and  was  duly  attested.  That 
at  the  time  when  the  deceased  gave  instructions  for 
this  will  she  stated  to  the  solicitor,  that  she  had 
executed  a  document  for  the  disposal  of  her  personal 
property. 
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That  on  the  17th  of  December,  1839,  the  deceased       1843« 
delivered  into  the  custody  of  such  solicitor  certain    August  8th. 
deeds  and  papers,  and  among  them  the  will   pro-      Mudway 
pounded,  and  the  will  of  her  real  estate,  and  desired      c^w* 
to  have  copies  thereof  made  for  her. 

An  allegation  in  answer,  on  behalf  of  the  executors 
of  Mrs.  Mudway,  pleaded, 

That  the  deceased  was  generally  reputed  to  be 
crazy.  That  from  1826  to  1829,  the  whole  conduct 
of  the  deceased  showed  her  to  be  insane ;  that  she 
entertained  mental  delusions  on  a  variety  of  subjects, 
conceived  herself  to  be  pregnant  by  an  illustrious 
individual ;  threw  her  money  on  the  floors  of  her 
house ;  ordered  her  plate  to  be  buried ;  accused, 
without  any  cause,  persons  of  robbing  her ;  walked 
about  her  house  in  a  wild  and  hurried  manner ; 
was  in  the  habit  of  muttering  to  herself,  and  holding 
converse  with  imaginary  persons ;  frequently  ima- 
gined her  house  to  fre  full  of  people,  and  on  one 
occasion  slept  at  an  inn,  on  the  delusive  supposition 
that  her  house  was  crowded  with  strangers.  That 
she  would  order  her  table  to  be  laid  out  for  a  party 
when  no  persons  were  coming  to  her ;  bowed  from 
the  window  to,  and  played  cards  with,  imaginary 
persons.  That  the  deceased  was  careless  in  her 
dress,  and  otherwise  generally  indifferent  or  neglect- 
ful of  the  usages  and  decencies  of  society.  That  on 
the  21st  of  December,  1839,  a  commission,  in  the 
nature  of  a  writ  de  lunatico  inquirendo,  issued,  under 
which  the  deceased  was  found  to  have  been  a  lunatic 
from  1st  of  December,  1839,  without  lucid  intervals. 
That  this  verdict  or  finding  was  confirmed  by  the 
Lord  Chancellor. 

The  evidence  in  the  cause  was  exceedingly  vo- 

VOL.  III.  x  x 
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1843.      luminous,  and  the  case  was  argued  during  several 
August  8th.    Court  days,  by 

MUDWAY 

c*m.  The  Queens  Advocate  and  Jenner,  in  support  of 

the  will. 

Addams  and  Deane,  contriL 

* 
Judgment. 

Sir  Herbert  Jenner  Fust. 

This  being  a  case  involving  the  consideration  of 
the  sanity  or  insanity  of  the  party  deceased,  and 
consequent  legal  validity  or  invalidity  of  her  will ; 
the  Court  was  bound  to  examine  very  carefully  and 
minutely  into  the  whole  of  the  circumstances  ad- 
duced in  evidence  on  the  one  side  and  on  the  other, 
in  order  to  satisfy  itself  whether  this  is  or  not  the 
will  of  a  capable  testatrix. 

Now,  it  is  admitted  on  all  hands  that,  during  three 
periods  ot  her  life,  Miss  Wicks,  the  deceased,  was 
decidedly  insane,  in  the  year  1826,  again  from 
November,  1829,  until  February,  1830,  and  lastly, 
from  December,  1839,  until  June,  1841,,  when  she 
died.  Under  this  state  of  circumstances  it  becomes 
a  material  inquiry,  what  was  the  mental  state  of  the 
deceased  between  these  respective  periods,  and  more 
particularly  between  February,  1830,  and  the  10th 
of  December,  in  the  same  year,  during  which  inter- 
val the  will  in  question  Was  made  ?  Now,  the  great 
point  in  this  case  depends  on  the  admitted  natural 
eccentricity  of  the  deceased,  whether  it  extended  to 
unsoundness  of  mind  in  the  legal  acceptation  of  the 
term.  This  is  a  point,  as  to  which,  in  dealing  with 
cases  of  this  nature,  the  Court  always  labours  under 
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great  difficulty,  and  the  Court  has  experienced  this       1843. 
difficulty  in  no  slight  degree  in  the  present  case,     August  8th. 
wherein  it  is  admitted,  that  at  three  periods  of  the      m^Tay 
deceased's  life,  she  was  decidedly  insane,  and  dur-       ciom 
ing  one  of  such  periods,  prior  to  the  commission  of 
lunacy,  was  under  personal  restraint.    The  question 
arises,  what  were  the  periods,  in  the  lifetime  of  the 
deceased,  when  the  bounds  of   eccentricity  were 
passed,  when  did  insanity  commence;    again,  at 
what  times  was  the  deceased  remitted  from  a  state 
of  insanity  to  the  former  state  of  mere  natural  ec- 
centricity ? 

Now  it  has  frequently  been  attempted  to  furnish 
some  general  rules  which  might  serve  as  guides  to 
Courts  of  law  in  the  investigation  and  decision  of 
cases  of  this  description  ;  but  all  endeavours  to  do 
so  have  failed ;  every  case  has  some  distinguishing 
features ;  each  case  must  be  governed  by  its  own 
peculiar  circumstances.  There  is  one  well-known 
case  on  this  subject,  in  this  Court,  which  occurred 
in  the  time  of  my  learned  predecessor — I  allude  to 
the  case  of  Dew  v.  Clarke  (a).  The  most  elaborate 
arguments  on  this  subject  were  there  adduced,  and 
the  question  most  thoroughly  considered  by  the 
Court ;  the  result  was,  as  I  understand  it,  this, — 
that  in  all  such  cases  it  is  absolutely  and  essentially 
necessary  to  look  to  the  peculiar  circumstances  of 
each  individual  case;  and  to  judge  from  the  whole 
character  of  the  person,  whose  mental  capacity  is 
the  subject  of  inquiry ;  what  was  the  state  and  con- 
dition of  the  mind  of  that  individual ;  not  only  with 


(a)  3  Add.  79 ;  S.  C.  reported  by  Dr.  Haggard. 

x  x  2 
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1843,       respect  to  the  immediate  time  at  which  a  will  is 
August  8th.     executed,  but  at  the  intermediate  stages  of  his  life. 
m^wIt  It  is  impossible,  as  I  have  said,  for  Courts  of  law 

c«oct!  to  ky  down  any  general  rules,  but,  in  the  investi- 
gation of  such  cases,  much  assistance  will  often  be 
derived  from  the  observations  and  recorded  ex- 
perience of  medical  men,  who  have  devoted  much 
time  and  attention  to  this  malady,  and  to  its  attend- 
ant symptoms ;  and  I  think  I  cannot,  in  the  present 
instance,  do  better  than  refer  to  some  very  sensible 
remarks  which  will  be  found  comprised  in  a  small 
compass,  in  a  Treatise  on  Medical  Jurisprudence, 
by  Dr.  Ray  (a). 

Now,  in  page  129,  section  92,  of  this  work,  I  find 
the  following  observations  : — 

"  Mania  then  being  a  disease,  and  governed  by 
the  same  pathological  laws  as  other  diseases,  it  will 
be  incumbent  to  give  some  account  of  its  symptoms ; 
atftT,  since  we  consider  a  well  settled  conviction  of 
the  above  views  as  having  an  important  bearing  on 
the  course  of  legal  decisions,  no  further  reason  will 
be  necessary  for  going  more  fully  into  this  part  of 
the  subject,  than  at  first  blush  might  seem  proper  for 
our  purpose.  So  closely  are  soundness  and  un- 
soundness of  mind  allied  that  we  are  met  at  the 
outset  by  the  difficulty  of  discriminating,  in  some 
cases,  between  mental  functions  modified  by  disease, 
and  those  that  are  peculiar,  though  natural,  to  the 
individual.  Madness  is  not  indicated  so  much  by 
any  particular  extravagance  of  thought  or  feeling, 
as  by  a  well  marked  change  of  character,  or  depar- 
ture from  the  ordinary  habits  of  thinking,  feeling, 

(a)  Published  in  the  year  1839. 
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and  acting,  without  any  adequate  external  cause.       1343* 
To  lay  down,  therefore,  any  particular  definition  of    August  eth. 
mania,  founded  on  symptoms,  and  to  consider  every      mvdwIy 
person  mad  who  may  happen  to  come  within  the       caon.' 
range  of  its  application,  would  induce  the  ridiculous 
consequence  of  making  a  large  portion  of  mankind 
of  unsound  mind.     Some  men's  ordinary  habits  so 
closely  resemble  the  behaviour  of  the  mad,  that  a 
stranger  would  be  easily  deceived  ;  as  in  the  oppo- 
site   case,  where  the  confirmed   monomaniac,  by 
carefully  abstaining  from  the  mention  of  his  hallu- 
cinations, has  the  semblance  of  a  perfectly  rational 
man.     Hence,  when  the  sanity  of  an  individual  is 
in  question,  instead  of  comparing  him  with  a  fancied 
standard  of  mental  soundness,  as  is  too  often  the 
custom,  his  natural  character  should  be  diligently 
investigated,  in  order  to    determine  whether  the 
apparent  indication  of  madness,  is  not  merely  the 
result  of  the  ordinary  and  healthy  constitution  of 
the  faculties.     In  a  word  he  is  to  be  compared  with 
himself,  not  with  others,  and  if  there  have  been  no       * 
departure  from  his  ordinary  manifestations,   he  is 
to  be  judged  sane ;  although  it  cannot  be  denied 
that    striking  peculiarities  of  character,   such  as 
amount  to  eccentricity,  furnish  strong  ground  of 
suspicion  of  predisposition  to  madness/9     [Dr.  Ray 
then  refers,  in  confirmation  of  these  views,  to  cer- 
tain published  observations  of  Dr.  Gooch  and  Dr. 
Combe  on  this  subject.]     "  In  '  investigating  the 
nature  of  insanity,  the  first  caution  to  be  observed 
is  not  to  confound  disorders  of  mental  functions  with 
natural  qualities,  which  sometimes  strongly  resem- 
ble them.     Many  men,  in  the  full  enjoyment  of 
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1843.  health,  are  remarkable  for  peculiarities  and  idiosyn- 
Augmt  8th.  crasiesof  thought  and  feeling,  which  contrast  strongly 
Bhi^AY  ,  with  the  general  tone  and  usages  of  society ;  but 
fl(f^.  they  are  not,  on  that  account,  to  be  held  as  insane, 
because  the  singularity  for  which  they  are  distin- 
guished is,  with  them,  a  natural  quality,  and  not 
the  product  of  disease ;  and  from  the  very  unlike- 
liness of  their  manifestations  to  the  modes  of  feeling 
and  acting  of  other  men,  such  persons  are,  in  com- 
mon language,  said  to  be  eccentric.  It  is  true  that, 
on  the  principle  already  explained,  of  excess  in  size 
of  some  organs  over  the  rest  being  favourable  to  the 
production  of  insanity,  eccentricity  involves,  all 
other  things  being  equal,  a  greater  than  usual  sus- 
ceptibility to  mental  derangement;  but  still  it  is 
not  mere  strangeness  of  conduct  or  singularity  of 
mind  which  constitutes  its  presence.  It  is  the  pro- 
longed  departure,  without  an  adequate  external  cause9 
from  the  state  of  feeling  and  modes  of  thinking  usual 
to  the  individual  when  in  health,  that  is  the  true  fea- 
ture of  disorder  in  mind ;  and  the  degree  at  which 
this  disorder  ought  to  be  held  as  constituting  in- 
sanity, is  a  question  of  another  kind,  on  which  we 
can  scarcely  hope  for  unanimity  of  sentiment  and 
opinion.  Let  the  disorder,  however,  be  ascertained 
to  be  morbid  in  its  nature,  and  the  chief  point  is 
secured,  viz.,  a  firm  basis  for  an  accurate  diagnosis; 
because  it  is  impossible  that  such  derangement  can 
occur  unless  in  consequence  of,  or  in  connexion  with, 
a  morbid  condition  of  the  organ  of  mind ;  and  thus, 
the  abstract  mental  states,  which  are  justly  held  to 
indicate  lunacy  in  one,  may,  in  another,  speaking 
relatively  to  health,  be  the  strongest  proofs  of  per- 
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August  8th. 

M  VOW  AY 

againat 
Croft. 


feet  soundness  of  mind.     A  brusque  rough  manner,      18*3. 
which  is  natural  to  one  person,  indicates  nothing 
but  mental  health  in  him  ;  but  if  another  individual, 
who  has  always  been  remarkable  for  a  deferential 
deportment    and    habitual    politeness,   lays   these 
qualities  aside,  and  without  provocation  or  other 
adequate  cause,  assumes  the  unpolished  forwardness 
of  the  former,  we  may  justly  infer  that  his  mind  is 
either  already  deranged,  or  on  the  point  of  becom- 
ing so.     Or,  if  a  person  who  has  been  noted  all  his  , 
life  for  prudence,  steadiness,  regularity,  and  sobriety, ; 
suddenly  becomes,  without  any  adequate  change  in  : 
his  external  situation,  rash,  unsettled,  and  dissipated  : 
in  his  habits,  or  vice  versd,  every  one  recognises  at  \ 
once  these  changes,  accompanied  as  they  then  are  i 
by  bodily  symptoms,  as  evidences  of  the  presence  of 
disease  affecting  the  mind,  through  the  instrumen- 
tality of  its  organs.     It  is,  therefore,  not  the  abstract 
act  or  feeling  which   constitutes  a  symptom ;  it  is 
the  departure  from  the  natural  and  healthy  charac-  \ 
ter,  temper,  and  habits  that  gives  it  this  meaning  ;  \ 
and  in  judging  of  a  man's  sanity,  it  is  consequently 
as  essential  to  know  what  his  habitual  manifestations 
were,  as  what  his  present  symptoms  are." 

According  to  this  learned  writer,  these  are  tests 
which  may  be  well  applied  in  the  investigation  and 
determination  of  a  question,  whether  eccentricity 
has  so  exceeded  its  bounds  as  to  verge  into  unsound- 
ness of  mind  ;  and  the  result  seems  to  be,  that  the 
same  acts  which  would  constitute  insanity  in  one 
eccentric  individual,  might  not  do  so  in  another ; 
for  the  reason  that  the  minds  and  habits  of  the  two 
persons  might  be  differently  constituted. 
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1843. 
August  8th. 

MIDWAY 

against 
Croft. 


The  Court  then  proceeded  to  consider  the  evi- 
dence in  the  cause,  and  finally  arrived  at  the  con- 
clusion, that  the  will  should  be  admitted  to  probate. 
The  costs  of  all  parties  to  come  out  of  the  estate. 
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Butt  against  Fellowes. 


of  Lichfield,  against  Mr.  Fellowes,  an  inhabitant 


1843. 

August  8th. 

Objection  to  a       This  was  a  cause  of  subtraction  of  church-rate, 

enure  b-rate* 

ut,  That  mole  promoted  in  this  Court,  by  virtue  of  letters  of  re- 
™rnotWduijD  quest,  by  Mr.  Butt,  as  churchwarden  of  the  parish 
el^^Tbat,     °f  Sandiacre,  in  the  county  of  Derby,  and  diocese 

by  reason  of 
such  undue 

election,  a  no-  and  parishioner. 

tice  signed  by  *  

the  churebwar-  The  libel  pleaded  Article  one, — That,  in  the 
yeMrTfor^k!  year  1839,  the  parish  church  of  Sandiacre  was 
wis^n Invalid  *n  need  °f  repairs;  that,  on  the  28th  of  June, 
n°3rS]Thata  *n  ^at  year>  *^e  ^en  ^k  churchwarden,  and  the 
church-rate      parishioners  met  in  vestry,  pursuant  to  a  due  and 

was  excessive.     *  m  m  J7  r 

objections  legal  notice,  being  a  special  notice  of  the  purposes 
a  church-rate  for  which  the  vestry  was  summoned  ;  that  a  rate  of 
Sfmaa?fcrdi>  fivepence  in  the  pound,  having  been  moved  and 
pSses^an?"  8econded,  an  adjournment  was  moved  and  seconded, 
for  the  current  an(j  a  show  of  hands  appearing  to  be  in  favour  of 

year,  although  rr  ° 

such  expenses  the  amendment,  a  poll  was  demanded,  and  taken  on 
incurred  before  the  5th  of  July,  when  fifty-two  votes  being  given  in 

making  the 
rate. 

SembU.    Notice  of  a  restry  meeting,  for  making  a  church-rate,  may  be  given  by  a  prints 
parishioner. 
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favour  of  the  rate,  and  no  vote  against  it,  a  rate  of       1843. 
five  pence  in  the  pound  was  carried  unanimously.        August  8th. 

Article  two :  exhibited  a  copy  of  the  notice  which        iw 
specified  minutely  the  repairs  for  which  tfce  rate     jJSewi* 
was  required,  and  it  alleged,  that  the  notice  had 
been  duly  given,  pursuant  to  the  act  of  1  Vict.  c.  45. 

Article  three:  that,  at  the  time  of  making  the  rate, 
Mr.  Fellowes  was  an  inhabitant  of  the  parish,  occu- 
pying lands  of  the  yearly  value  of  632.,  and  was 
rightly  and  equally  assessed  to  the  rate  in  respect 
thereof. 

Article  four :  pleaded  the  entry  in  the  rate-book. 

Article  five :  that  Mr.  Fellowes  had  frequently 
been  requested  to  pay  this  rate,  and  had  refused. 

Article  six  :  that  Mr.  Fellowes  had  been  summoned 
before  two  of  the  Justices  of  the  Peace  for  the  county 
of  Derby,  in  respect  of  this  rate  ;  that  he,  on  being 
so  summoned,  objected  to  the  validity  of  the  rate; 
that  the  Justices  were,  by  reason  thereof,  unable  to 
adjudicate  on  the  rate,  and  the  question  of  its  validity 
was  adjourned  to  this  Court. 

Article  seven  :  that  Mr.  Fellowes  was  and  is  subject 
to  the  jurisdiction  of  this  Court. 

Article  eight :  that  Mr.  Butt,  at  the  time  of  mak- 
ing the  rate,  was  sole  churchwarden  of  the  parish  of 
Sandiacre. 

This  libel  having  been  admitted,  bn  allegation  in 
answer  was  given  in,  on  behalf  of  Mr.  Fellowes, 
pleading. 

Article  one:  that  a  Mr.  Richard  Salt  acted 
as  sole  churchwarden  of  this  parish  during  the 
year  1838,  up  to  the  month  of  July  in  that  year. 
That,  in  the  said  month  of  July,  a  meeting  of  the 
parishioners  was,  in  fact,  held  at  a  public-house  in 
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I8*3*       the  said  parish  (but  not  pursuant  to  any  legal  notice), 
Aagu»t8th.    on  the  subject  of  the  affairs  of  the  parish.     That, 
b^        differences  having  arisen,  the  meeting  prolonged  its 
rSEwLfc     sitting,  from  about  six  or  seven  o'clock  in  the  even- 
ing, .  until  about   two  in  the  following  morning. 
That,  in  the  course  thereof,  the  said  Richard  Salt 
threw  the  parish  books  on  a  table,  and  said  "  he 
would  be  churchwarden  no  longer ;  that  William 
Butt  (the  party  promoting  the  suit)  might  take  the 
books,  and  be  churchwarden  in  his  stead."     That 
William  Butt,  from  such  time  assumed  to  be,  or 
acted  as,  sole  churchwarden  of  the  parish,  and  or- 
dered repairs  and  alterations  in  the  church  and 
churchyard. 

Article  two:  That  on  Sunday,  the  24th  of 
March,  1839,  (the  same  not  being  Easter  Sunday,) 
a  notice  was  affixed  on  the  door  of  Sandiacre 
Church,  as  follows  : 

"  Notice  is  hereby  given,  that  a  public  meeting 
will  be  held  at  Mr.  Young's,  on  Thursday,  the 
28th  of  March,  at  seven  o'clock  in  the  evening, 
to  appoint  a  guardian,  and  other  officers  for  the 
ensuing  year.  (Dated.)  Sandiacre,  March  24th, 
1839.     (Signed.)  Joseph  Stevens,  Overseer ." 

That  such  meeting  was  held  on  the  28th  of 
March,  pursuant  tQ  such  notice,  and  to  such  notice 
only ;  that  the  said  William  Butt  was  elected,  (if 
elected  at  all,)  churchwarden  of  the  said  parish  of 
Sandiacre  for  the  year  1839.  That  guardians  and 
churchwardens  are  not  used  in  the  said  parish,  in- 
differently for  one  and  the  same  officer,  but  that 
the  offices  are  separate  and  distinct,  and,  that  pur- 
suant to  such  notice,  a  guardian  was  duly  elected. 
That  when  Mr.  Fellowes  (party  in  this  cause),  was 
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before  the  magistrates,  on   the  summons  for  the      1843. 
non-payment  of  the  rate  sued  for  in  this  cause,  the    Augwt  8th. 
said  William  Butt,  in  support  of  such  summons,       ^ 
stated,  upon  oath,  that  he  had  been  regularly  ap-     jjjjjjjj^ 
pointed  churchwarden  at  a  vestry  meeting,,  held 
on  the  28th  of  March,  1839;  and  also  produced 
to  the  magistrates  either  the  original,  or  a  copy 
of  the  notice,  pursuant  whereto  the  vestry  meeting 
was  held. 

Article  three :  That  the  pretended  vestry  meet- 
ing, for  making  the  rate  sued  for,  was  not  held 
pursuant  to  any  due  or  legal  notice,  such  notice 
having  been  signed  or  subscribed  by  the  said 
William  Butt  only. 

Article  four:  That  the  pretended  rate  was,  in 
fact,  made  in  order  to  defray  expenses  of  which 
the  greater  part  had. then  been  already  incurred, 
(although  not  by  the  parish)  many  of  which  had 
in  fact  been  incurred  previous  to  Easter,  1839,  as, 
amongst  others,  for  repairs  to  a  road  leading  to  the 
church  doors,  and  to  the  church  wall ;  which  were 
all  completed  before  Easter,  1839.  That,  at  the 
pretended  vestry  for  the  making  thereof,  the  said 
W.  Butt  stated,  that  he  wanted  40Z.  to  pay  for 
alterations  previously  made,  and  23/.  to  complete 
such  alterations;  and  he  refused  to  produce  any 
bills  for  the  work  done,  or  to  furnish  any  estimate 
for  the  proposed  works. 

Article  five:  That  at  the  pretended  poll,  upon 
or  in  respect  of  the  pretended  rate,  the  said  W. 
Butt,  provided  a  quantity  of  beef  and  ale,  and 
openly,  and  publicly  declared,  that  they  were  for 
those  who  voted  for  the  rate,  and  that,  rather  than 
be  beat,  he  would  stand  or  furnish,  at  his  own  ex- 
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1843. 


August  8th. 

Butt 

against 

Felloww. 


pense,  a  cask  of  gin  ;  and  that  on  any  poor  parish- 
ioner polling  for  the  rate,  the  said  W.  Butt,  in  most 
or  many  instances,  gave  him  a  ticket  entitling  the 
bearer  to  partake  of  the  beef  and  ale  (a). 

This  allegation  having  been  admitted,  an  allega- 
tion in  reply  was  given  in,  which  pleaded,  Article 
oue:  (in  contradiction  to  the  first  Article  of  the 
last  allegation,)  That  the  meeting  of  the  parish- 
ioners of  Sandiacre,  in  the  month  of  July,  1838, 
was  a  vestry  meeting  duly  convened  by  the  over- 
seer sending  round  a  person  to  the  houses  of  the 
principal  parishioners  and  rate-payers  of  the  said 
parish,  on  the  morning  of  the  day  on  which  the 
said  meeting  took  place,  and  leaving  a  verbal 
notice,  "that  a  vestry  would  be  held  at  the  Red 
Lion  public-house,  that  evening,  for  the  purpose 
of  auditing  and  passing  the  churchwarden's  ac- 
count, and  electing  a  new  churchwarden/'  That 
such  had  been  the  mode  of  summoning  all  vestries 
in  the  said  parish  from  time  immemorial.  That 
at  such  meeting  Richard  Salt  did  not  throw  any 
books  on  the  table,  nor  express,  nor  conduct  himself 
in  the  way  alleged  ;  that  he  had  served  the  office 
of  churchwarden  for  four  successive  years ;  that 
he  wished  to  resign,  and  did  resign.  That  his 
accounts  were  duly  audited  and  passed.  That  a 
parishioner  proposed,  and  Richard  Salt  seconded 
the  nomination  of  Mr.  Butt  as  churchwarden  for 
the  ensuing  year.  That  no  other  person  was  pro- 
posed for  the  office,  and  Mr.  Butt  was  thereupon 
unanimously  and  duly  elected  churchwarden,  and 


(a)  The  admission  of  this  Article  was  opposed,  on  the  ground,  that 
if  proved,  it  could  not  invalidate  the  rate.  The  Court  admitted  it,  as 
having  a  bearing  on  the  costs  of  the  suit  at  the  hearing. 
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on  the  following  day,  accompanied  by  Mr.  Salt,       l843- 
went  to  the  visitation  at  Derby,  and  was  duly  ad-    August  8th. 
mitted  sole  churchwarden  for  the  said  parish.  b^ 

Article  two :  (in  contradiction  to  the  third  Ar-  fe£!owm. 
tide  of  the  last  allegation,)  That  at  the  vestry 
meeting,  held  at  the  Red  Lion  public-house  on  the 
28th  of  March,  1839,  it  was  duly  proposed  and 
seconded,  that  Mr,  Butt  should  continue  in  the 
office  of  churchwarden  for  such  year ;  that  the 
motion  was  carried  unanimously,  no  other  person 
being  proposed,  and  that,  in  the  month  of  July, 
Mr.  Butt  was  again  duly  admitted  and  sworn  into 
the  office  of  churchwarden. 

Article  three :  (in  contradiction  to  the  fourth  Ar- 
ticle of  the  last  allegation,)  That  the  said  rate, 
made  on  the  5th  of  July,  1839,  was  made  solely 
for  purposes  specified  and  set  forth  in  the  notice 
for  making  such  rate,  and  for  no  other  purpose 
whatsoever ;  and  that  the  whole  of  the  repairs  and 
alterations  specified  in  the  notice  had  been  ordered 
and  directed  to  be  done,  and  that  William  Butt,  as 
churchwarden  of  the  parish,  had  been  monished 
and  directed  to  do  and  make  the  same,  by  the  Rev. 
Mr.  Hey,  rural  dean  of  the  deanery  in  which  the 
parish  of  Sandiacre  is  situate,  after  a  personal  sur- 
vey or  inspection  of  the  church  and  churchyard. 

Article  four :  That  although  Mr.  Butt  had,  pre- 
viously to  asking  for  the  rate,  caused  various  repairs 
to  be  made  which  were  necessary  for  protecting  the 
churchyard  from  desecration,  and  had  also  improved 
the  approach  thereto,  yet  that  he  wholly  defrayed 
the  expenses  of  all  such  repairs  from  his  own  pocket, 
and  no  part  of  the  expenses  hath  ever  been  defrayed 
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1843.       out  of  the  proceeds  of  any  church-rate,  made  in  or 
~Augu*t8th.    upon  the  parish. 

~^r  Article  five  :  (in  contradiction  to  the  fourth  Ar- 

wS^ULl  ticle  of  the  last  dkgation,)  That  Mr.  Butt  stated 
at  the  vestry  meeting,  at  which  the  rate  was  made, 
that  he  should  require  the  rate  for  the  purpose  of 
the  repairs  and  alteration  specified  in  the  notice, 
and  which  repairs  and  alterations  he  then  stated 
to  have  been  ordered,  by  the  rural  dean,  to  be  done ; 
and  also  for  the  usual  incidental  expenses  of  the 
church.  That  Mr.  Butt  never  did  refuse  to  pro- 
duce his  bills  against  the  parish,  but  he  did  state, 
that  he  had  no  bills  against  the  parish,  meaning 
thereby,  that  he  made  no  demand  on  the  church- 
rate  for  any  expense  previously  incurred.  That  no 
estimate  was  demanded  by  any  person  at  such 
vestry,  in  relation  to  the  rate  then  proposed  to  be 
made. 

Article  six  :  (in  contradiction  to  the  fifth  Article 
of  the  last  allegation,)  That  the  parish  of  Sandiacre 
is  of  considerable  extent,  and  many  of  the  parish- 
ioners had  come  from  a  distance  of  between  two 
and  three  miles  to  attend  the  vestry,  and  Mr.  Butt 
did,  at  his  own  cost,  provide  bread  and  meat  and 
some  ale  at  a  public-house,  but  not  with  reference 
to  particular  persons,  or  with  the  view  of  in- 
•  fluencing  them  in  their  votes.  That  many  persons 
who  partook  of  such  refreshment  were  persons  of 
wealth  and  consequence  in  the  parish ;  that  others 
were  persons  who  neither  resided  in  the  parish, 
nor  voted,  nor  were  entitled  to  vote  on  the  question 
of  the  rate ;  that  the  total  amount  of  the  cost  of  such 
refreshment  was  one  pound  fifteen  shillings. 
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Publication  having  passed,  the  cause  was  argued,       1843. 

by,  August  8th. 

Butt 

Haggard  and  Harding  for  the  churchwarden.  Ftf^L 

Addams  for  Mr.  Fellowes. 

Judgment. 
Sir  Herbert  Jenner  Fust. 

This  is  a  suit  for  subtraction  of  church-rate, 
promoted  by  Mr.  William  Butt,  one  of  the  church- 
wardens of  the  parish  of  Sandiacre,  in  the  county 
of  Derby,  diocese  of  Lichfield,  against  Mr.  Fellowes, 
a  parishioner  and  rate-payer  of  that  parish. 

The  sum  in  dispute,  between  the  parties,  is, 
1/.  6s.  3±d. ;  the  rate  sued  on,  was  made  on  the 
5th  of  July,  1839.  The  proceedings  in  this  cause 
commenced  in  the  month  of  March,  1841,  the  party 
defendant  having  been  summoned  before  two 
justices  of  the  peace  on  the  22d  of  May,  1840. 

[The  Court  then  stated  the  proceedings  in  the 
cause.] 

By  the  libel,  which  is  proved  by  the  witnesses 
examined  upon  it,  it  appears,  that  a  vestry  meeting 
was  held  in  this  parish  of  Sandiacre,  on  the  29th  of 
June,  1839,  pursuant  to  a  notice,  which  is  annexed 
to  this  libel ;  that  a  rate  was  proposed ;  that  every 
article  of  the  repairs  purposed  to  be  done  to  this 
church,  was  specifically  set  forth  in  the  notice; 
that  an  amendment  was  proposed ;  the  vestry  ad- 
journed, for  the  purpose  of  a  poll  being  taken ;  and 
the  rate  afterwards  carried  by  a  majority  of  votes,  • 
taken  at  a  poll,  on  the  10th  of  July  following, — 
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1843,       indeed,  carried  without  any  dissentient  vote  having 

August  8th.    been  recorded  against  the  rate, 
i^  Now  the  notice  of  holding  the  vestry  is  as  follows  : 

FeSowL  "  Notice  is  hereby  given,  that  a  vestry  meeting 
will  be  held  in  the  parish  church  of  Sandiacre,  on 
Friday,  the  28th  day  of  June,  next,  at  eleven 
o'clock,  in  the  forenoon,  for  the  purpose  of  granting 
a  church-rate,  at  fivepence  in  the  pound,  for  de- 
fraying the  necessary  expenses  of  the  church,  and 
extending  the  churchyard  wall  round  to  Mr. 
Stanley's  garden-hedge,  for  spouting  the  south  side 
of  the  church,  and  for  taking  away  the  soil  from  the 
north  and  south  sides,  to  prevent  it  being  so  damp, 
and  also  for  two  casements,  one  to  be  put  in  the 
•  south,  and  the  other  in  the  north  windows,  to  venti- 
late the  same — (Signed)  William  Butt,  church- 
warden, June  22d,  1839." 

Now  it  is  proved , — indeed  it  never  was  denied, 
that  this  was  the  notice  for  holding  the  vestry  meet- 
ing, at  which  this  rate  was  made;  but  yet  this 
Court  has  been  required  to  go  into  the  whole  of  the 
evidence  on  this  point,  because  it  involves  all  the 
circumstances  under  which  Mr.  Butt  became  the 
churchwarden  of  this  parish ;  the  result  of  the  evi- 
dence, as  to  Mr.  Butt's  election,  is,  that  Mr.  Fel- 
lowes,  the  party  opposing  the  rate,  has  confused 
two  of  the  meetings  in  this  parish;  he  has  mis- 
taken what  took  place  at  a  vestry,  in  an  early  part 
of  the  year  1838,  for  what  took  place  when  Mr. 
Butt  was  first  elected  churchwarden,  at  the  meet- 
ing at  the  Red  Lion  public-house,  in  the  month  of 
•  July,  1838  ;  Mr.  Salt  has  completely  disproved  the 
first  Article  of  the  allegation  of  Mr.  Fellowes. 
It  has  been  admitted  in  argument,  that  a  great 
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portion  of  this  case  depends  on  what  took  place  at      1843. 
that  meeting  in  July,  for  from  that  time  Mr.  Butt    August  8th. 
began  to  act  as  churchwarden ;  and  I  think,  also,  it       b^ 
was  admitted,  that  Mr.   Salt  does  disprove  the     f^low'w. 
account  of  what  took  place  at  such  meeting,  as 
stated  in  the  first  Article  of  Mr.  Fellowes's  allega- 
tion;   Mr.   Salt  deposes, — "That    he    was    sole 
churchwarden  of  this  parish,  up  to  July,  1838,  that 
in  that  month  he  gave  up  the  office,  and  Mr.  Butt 
took  it  for  the  remainder  of  the  year ;  that  he  gave 
it  up  at  a  meeting,  held  at  a  publiohouse  in  the 
parish ;  that  he  had  previously  determined  to  give 
up  the  office,  and  called  the  meeting,  in  order  to 
give  it  up,  and  pass  his  accounts : — he  says, 

"  I  put  up  a  notice  on  the  church-door, — calling 
the  meeting,  but  not,  as  I  best  recollect  stating  in 
the  notice,  what  the  object  of  the  meeting  was. 
There  were  no  differences  at  the  meeting ;  accord- 
ing to  my  recollection,  it  is  not  the  fact,  that  at  this 
meeting,  I  threw  the  parish  books  on  the  table,  and 
said,  '  I  would  be  churchwarden  no  longer,  but 
that  Mr.  Butt,  if  he  pleased,  might  take  the  books, 
and  be  churchwarden  in  my  stead ;'  nothing  of  the 
sort  took  place  at  the  meeting  in  question ;  there 
had  been  a  stormy  meeting  in  the  parish,  in  the 
January  before,  which  was  kept  up  to  a  very  late 
hour  in  the  morning,  and  at  which  differences  took 
place  between  Mr.  Butt,  and  some  of  the  parish- 
ioners ;  and  that  meeting,  I  suppose,  has  been  con- 
founded with  the  meeting,  in  July,  when  I  gave  up 
my  office.  That  meeting, — the  one  in  July, — was 
quite  peaceable ;  it  did  not,  I  think,  last  later  than 
from  seven  to  about  ten  o'clock,  as  I  best  recollect. 
Previous  to  it,  Mr.  Butt  and  I  had  talked  the  mat- 

VOL.    III.  Y  Y 
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1843»      ter  over  as  to  my  giving  up  the  office  of  church- 
Aog»t8th.   warden,  and  he  had  partly  agreed  to  take  it,  and, 
Burr       at  the  meeting,  I  declared  my  intention  of  giving  it 
*EL?wn.    up,  and  then  it  was  arranged  that  Mr.  Butt  should 
take  it ;  it"  was  all  done  as  peaceable  as  possible  at 
the  meeting.     I  did  not  give  up  the  books  at  the 
meeting;  I  took  them  back  home  with  me,  and 
gave  them  up  to  Mr.  Butt,  some  time  after.     On 
the  day  after  the  meeting  I  went  over  with  Mr. 
Butt  to  Derby,  and  he  was  initiated  as  church- 
warden of  Sandiacre.     Directly  Mr.  Butt  became 
churchwarden,  he  commenced  laying  out  money 
in  repairing  the  church,  altering  the  churchyard, 
and  such  like." 

Now  this  witness  is  produced  to  prove  the  first 
Article  of  the  allegation  of  Mr.  Fellowes,  he  is  the 
party's  own  witness;  it  is  quite  clear  that  this  first 
Article  of  the  allegation  is  not  true ;  the  meeting 
was  called,  by  a  notice,  which  Mr.  Salt  himself  put 
up  on  the  church-door, — a  notice,  that  a  vestry 
would  be  held;  and  a  meeting  was  accordingly 
held,  when  Mr.  Salt  gave  up  his  office,  on  a  condi- 
tion, or  arrangement  that  Mr.  Butt  should  be 
churchwarden  for  the  year  ensuing;  that  Mr. 
Butt  was  elected  or  admitted,  without  any  opposi- 
tion to  his  election,  into  the  office  of  churchwarden, 
for  the  remaining  part  of  the  year  1838,  and  part 
of  1839.  This  meeting  was  regularly  called,  by 
affixing  a  notice  on  the  church-door.  It  appears, 
by  the  whole  of  the  evidence  in  the  cause,  and  by 
examining  the  books  of  the  churchwarden's  ac- 
counts, and  appointment  of  new  churchwardens, 
that  parties  once  elected  continue  in  office  by  tacit 
consent,  if  not  actually  re-elected,  until  they  choose 
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to  retire,  or  are  dismissed.   (The  Court  read  certain       1843. 
entries  from  one  of  the  parish  books,  produced  in    August  8th." 
the  cause,  in  order  to  show  the  practice  prevailing        b^ 
as  to  electing  churchwardens.]  fSETL 

A  meeting,  in  July,  1838,  is  called  by  Mr.  Salt, 
he  wished  to  resign,  and  he  resigns  the  office  of 
churchwarden  ;  his  accounts  are  audited ;  and  Mr* 
Butt  was  appointed  churchwarden^  and  was  on  a 
subsequent  day  presented  to  the  archdeacon,  at  the 
visitation,  and  sworn  in  to  the  office.  Here  then  is 
primd  facie  evidence  of  Mr.  Butt  being  church- 
warden, and  the  first  act  he  does,  is  to  improve  the 
church  and  churchyard;  he  altered  the  road 
leading  to  the  church;  he  put  up  some  gates; 
repaired  an  old  door,  and  removed  it  to  the  porch 
of  the  church,  where  there  had  been  previously 
only  a  gate,  and  this  gate  in  so  bad  a  state  that  cattle 
were  enabled  to  get  into  the  porch  of  the  church. 

I  think  the  appointment  of  Mr.  Butt  to  be  church- 
warden, was  quite  sufficient  to  justify  him  in  exe- 
cuting such  duties.  Without  resorting  to  cases  or 
authorities,  he  was  churchwarden,  de  facto;  it  is 
for  the  other  party  to  make  out  his  case ;  he  must 
shew,  to  the  satisfaction  of  the  Court,  that  Mr.  Butt 
was  not  duly  appointed ;  Mr.  Butt  clearly  was 
acting  as  churchwarden,  de  facto,  there  was  quite 
sufficient  an  appointment  to  enable  him  to  discharge 
such  duties  as  these. 

Thus  matters  remained  in  this  parish  until  March, 
1839,  when  a  public  meeting  of  the  parishioners 
took  place,  at  which  it  was  proposed,  that  Mr.  Butt 
should  be  churchwarden  for  the  ensuing  year,  this 
was  seconded,  and  agreed  to  unanimously ;  this 
appears  on  the  minutes  entered  in  the  parish  book, 

yy2 
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184** which  was  brought  before  the  Court,  on  the  motion 

Avgut  8th.    of  the  proctor  for  Mr.  Fellowes. 

i^  Now  it  has  been  said,  that  Mr.  Butt  was  not 

Fml^L    legally  appointed  to  this  office,  inasmuch,  as  the 
notice  to  call  this  meeting  was  signed,  not  by  Mr. 
Butt,  as  churchwarden,  or  by  Mr.  Salt,  as  church- 
warden, but  by  Joseph  Stevens,  as  overseer.    [The 
Court  read  the  notice,  ante,  p.  682.]    It  is  admitted 
that  the  vestry  meeting  was  called,  and  met  in 
pursuance  of  this  notice,  and,  that  at  such  vestry, 
Mr.  Butt  was  elected   churchwarden,  but  it  has 
been  contended,  that  this  is  not  a  notice  for  the 
election  of  a  person  for  the  office  of  churchwarden, 
in  this  parish  ;  that  the  word  is  guardian,  and  that 
guardian  is  not  synonymous  with  churchwarden; 
admitting  that  to  be  so,  this  notice  is  to  elect  a 
guardian  and  other  officers ;  and  it  has  been  proved, 
that  at  this  meeting,  thus  called,  not  only  was  a 
guardian  of  the  poor  appointed,  but  also,  overseers 
of  the  poor,  a  constable,  and  a  surveyor  of  highways. 
At  this  meeting,  Mr.  Butt  was  elected  into,  or  con- 
tinued in  the  office  of  churchwarden; — for,  as  I 
have  before  remarked,  it  appears,  by  the  book  pro- 
duced, that  having  once  acted  in  the  office,  he  could 
only  be  dismissed  from  it  by  resignation,  or  election 
*  of  another  person ;  at  all  events,  it  seems,  he  would 
remain  three  years  in  office. 

I  am  of  opinion  that  this  was  a  legal  notice ;  H 
might  have  been  more  regular  if  it  had  been  to 
elect  Ma  guardian,  a  churchwarden,  and  other 
officers ;"  but  I  must  look  to  what  has  been  the 
custom  in  this  parish,  which  is,  that  when  a  party 
has  acted  in  the  office  he  is  to  continue,  unless  be 
resigns,  or  the  parish  elect  somebody  eke.  Now  the 
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evidence  of  Mr.  Stevens  shews,  that  the  course  of      1843- 

electing  officers  has  been  as  I  have  stated ;   upon  A«gu*8tb. 
the  first  article  of  Mr.  Butt's  allegation,  he  says,  butt 

"  I  was  an  inhabitant  of  the  parish  of  Sandiacre  f2£^L* 


i: 

i: 

rj  from  1831  down  to  1841 ;    I  was  one  of  the  over- 

e  seers  of  the  parish  during  the  year  ending  Lady-day 


1832,  and  again  during  two  years  ending  Lady-day 
1838,  and  1839.  I  heard,  at  the  time,  of  the  parish 
meeting  held  at  Sandiacre  in  the  month  of  July, 
1838,  at  the  Red  Lion  public-house,  at  which 
meeting  Mr.  Butt  was  first  appointed  church- 
warden, but  I  was  not  present  at  that  meeting;  I 
.  did  not  convene  the  meeting  myself,  I  believe,  that 

the  same  was  convened  by  Mr.  Salt,  the  then  church- 
warden, in  the  mode  in  which  meetings  of  the  kind 
were  usually  summoned,  during  my  knowledge  of 
Sandiacre.  Such  meetings,  which  were  considered 
vestry  meetings,  were  usually  so  summoned  and 
convened,  -during  such  time,  by  the  churchwarden, 
after  he  had  been  in  office  twelve  months,  or  longer, 
sending  a  person  round  to  the  principal  rate-payers, 
and  to  the  persons  who  were  in  the  habit  of  attending 
the  parish  meetings  there,  to  say  that  the  meeting 
would  be  held  at  a  certain  time  and  place,  which 
was  frequently  in  the  evening  of  the  same  day  on 
which  the  notice  was  given,  and  usually  at  the  Red 
Lion  inn ;  and  to  intimate  that  the  churchwarden 
would  then  give  up  his  accounts,  and  that  the  rate- 
payers and  parishioners  must  attend  and  appoint  a 
fresh  churchwarden ;  such  notice  was  merely  a  verbal 
one.  I  believe  that  Mr.  Salt  had  at  that  time  served 
the  office  of  churchwarden  for  several  years." 

Upon  the  6econd  Article,  "I  was  present  at  the 
vestry  meeting  held  on  the  28th  of  March  1839;  it 
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1843«      was,  on  that  occasion,  proposed  by  Mr,  John  Sheets, 

AogMtath.   tj,e  ejjer>  a  yggident  parishioner  and  rate-payer  in 

butt       the  parish,  that  Mr.  Butt  should  continue  in  the 

attaintt 

FfLunm.  office  of  church  warden  for  the  then  existing  year ; 
such  motion  was  then  carried  unanimously,  without 
one  dissentient  voice  that  I  heard ;  I  was  present 
throughout  the  whole  of  the  meeting.  I  am  certain 
that  no  other  person  was  proposed  as  churchwarden 
for  the  ensuiug  year  at  such  vestry  meeting :  had 
any  other  person  been  proposed  I  should  have  heard 
of  it  Overseers  of  the  poor,  a  guardian  of  the 
poor,  and  a  surveyor  of  the  highways  were  also 
appointed  at  the  said  meeting,  and  the  quarterly 
accounts  of  the  said  parish  were  then  examined.  I 
have  no  doubt  that  Mr.  Butt  afterwards  went  to  the 
visitation  at  Derby  for  the  purpose  of  again  being 
duly  admitted  as  churchwarden  of  Sandiacre,  after 
his  re-election  to  that  office." 

To  the  fourth  interrogatory.  "  Upop  my  oath 
such  had  been  the  mode  of  summoning  all  vestries 
in  the  said  parish  from  time  immemorial,  such  was 
the  mode  of  summoning  then  from  long  before  the 
time  when  I  was  born.  Upon  my  oath  it  is  not  the 
fact,  that  although  meetings  of  the  parishioners  bad 
in  fact  been  sometimes  so  called  to  consult  about  the 
highways,  the  relief  of  the  poor,  and  other  such 
subjects,  yet  that  such  were  not  meetings  at  which 
matters  relative  to  the  church  were  usually  trans- 
acted. I  will  swear,  that  churchwardens  were 
elected  at  meetings  of  the  parishioners  so  convened. 
I  will  swear,  that  church-rates  were  usually,  if  not 
invariably,  made  at  meetings  so  convened." 

To  the  seventh  interrogatory.  "  I  know  that  the 
producent  was  elected  churchwarden  for  the  year 
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b  1839,  at  a  public  meeting  of  the  parishioners  of  that      1843. 

'  parish,  in  feet  held  at  the  Red  Lion  public-house,  in    August  8th. 

the  evening  of  Thursday  the  28th  of  March.    That       j£^ 
i  meeting  was  convened  on  the  previous  Sabbath  day.     pjjjjjjj^ 

i  Upon  my  oath  it  was  not  duly  convened  by  the 

i  overseer  sending  a  person  round  to  the  houses  of  the 

j  principal  parishioners  and  rate-payers  of  the  said 

I  parish  on  the  morning  of  the  day  on  which  the 

i  meeting  took  place,  and  leaving  a  verbal  notice,  that 

i  a  vestry  would  be  held  at  the  Red  Lion  public-house, 

i  and  thereto  adding  for  what  purpose  it  would  be 

i  held,  although  such  had  been  the  mode  of  sum- 

moning all  vestries  of  the  said  parish  from  time  im- 
memorial; it  was,  on  the  contrary,  convened  by 
i  fixing  a  notice  on  the  door  of  the  church.     I  signed 

(  the  notice  as  overseer  and  fixed  it  up  myself." 

f  It  was  at  -  this  meeting  so  held,  that  the  con- 

tinuation of  Mr.  Butt  in  the  office  of  churchwarden 
,  was  proposed  and  carried  unanimously. 

,  Now  upon  this  evidence  I  am  not  prepared  to  say, 

i  that  Mr.  Butt  was  not  legally  elected  churchwarden 

in  1839;  or  even  in  1838;  and  if  so,  and  if  he 
continued  in  office  until  a  new  churchwarden  was 
sworn  in  by  the  archdeacon,  I  am  of  opinion,  that  his 
election  has  not  been  shewn  to  be  illegal ;  but  on 
the  contrary,  looking  to  all  the  circumstances  of  the 
election  in  this  parish  in  1838,  and  that  he  was 
duly  admitted  in  1839,  and  sworn  in,  I  think  this 
gets  rid  of  the  objection  to  the  rate ;  because  the 
objection  is,  that  Mr.  Butt  was  not  duly  elected ; 
that  the  notice  for  making  the  rate  was  not  duly 
signed ;  that  the  parties  went  away  because  they 
thought  Mr.  Butt's  election  was  illegal,  and  there- 
fore the  notice  given  by  him  was  not  legal ;  and  the 
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1843»      vestry  not  duly  sotiimoned.    If  the  election 
Aug**  m.    a  valid  election,  and  if  the  notice  wis  signed  by 
iw       Mr.  Butt,  or  by  any  other  individual,  would  a  rate 
vl£u£u.    made  in  vestry  be  therefore  illegal?  I  aa  not  aware 
that  it  is  absolutely  necessary,  that  a  vestry  meeting 
for  making  a  church-rate  should  be  called  by  the 
churchwarden ;  that  it  may  not  be  called   by  a 
parishioner  who  is  not  a  churchwarden:  suppose 
Mr*  Salt  had  continued  in  office,  and  had  died, 
who  could  io  such  case  have  called  a  vestry  meeting  ? 
suppose  Mr.  Salt  had  been  too  ill  to  call  a  meeting, 
would  a  meeting  called  by  another  parishioner  be 
illegal  ?  I  know  of  no  law  which  makes  it  essential 
that  a  vestry  meeting  should  be  called  by  a  church- 
warden. 

In  the  case  of  Dawe  v.  William  (a),  it  is  cer- 
tainly said,  "  that  vestries  for  church  matters  are 
regularly  to  be  called  by  the  churchwardens,  with 
the  consent  of  the  minister."  No  doubt  the  church* 
wardens  are  the  proper  persons  to  call  such  a  meet* 
ing,  but  that  case  does  not  establish,  that,  if  any 
other  person  calls  a  vestry,  it  is  not  a  legal  meeting. 
That  was  a  case  of  a  proceeding,  .by  articles,  against 
a  parishioner,  for  reading  a  notice  for  a  vestry 
meeting  during  divine  service,  without  due  au- 
thority. The  criminal  charge  did  indeed  contain 
an  averment,  that  the  defendant  had,  on  a  certain 
Sunday,  during  the  time  of  divine  service  in  church, 
he  not  being  a  churchwarden,  overseer,  or  officer 
of  the  parish,  entered  the  porch  of  the  church,  and 
affixed  on  the  doors  of  the  church  a  written  notice, 
to  this  effect :  "  Take  notice,  that  a  vestry  will  be 

(a)  3  Add.  130.    See  p.  139. 
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held  in  this  church  on  Friday  next,  at  three  o'clock,  1843* 
to  choose  new  churchwardens  in  the  place  of  the  August  8th. 
present;9'  this  purported  to  be  signed  with  the  Burr 
names  of  the  churchwardens  and  overseers.  But  fSX». 
this  was  not  all, — the  material  part  of  the  charge 
follows:  "That  he,  the  said  H.  Williams,  then 
entered  the  said  church*  accompanied  by  Adam 
Morton,  an  inhabitant  of  the  said  parish,  and, 
having  taken  his  seat  with  the  said  Adam  Morton, 
in  his  pew,  did,  during  the  time  of  divine  service 
therein,  and  immediately  after  the  Rev.  Charles 
Lacy,  die  minister  then  officiating  in  the  said 
church,  had  concluded  reading  the  Nicene  creed, 
stand  up  in  the  said  pew,  and,  not  regarding  the 
sacredness  of  the  place  in  which  he  then  was,  and 
without  any  lawful  authority  whatever,  did,  irreve- 
rently, read  aloud  a  notice,  in  the  words,  or  to  the 
precise  effect,  of  the  said  written  notice,  so  affixed, 
as  aforesaid,  on  the  door  of  the  said  church,— and 
did,  moreover,  then  and  there,  irreverently  and 
indecently  chide  and  brawl,  in  the  presence  and 
hearing  of  the  congregation  then  assembled  in  the 
said  church, — and  did,  thereby,  and  by  so  reading 
aloud  the  said  notice,  as  aforesaid,  interrupt  the 
performance  of  divine  service,  create  a  great  dis- 
turbance in  the  said  church,  and  give  great  offence 
to  the  congregation  assembled  therein," 

Sir  J.  Nicholl  held,  that  a  parishioner  had  no 
right,  during  the  time  of  divine  service,  and  of  his 
own  authority,  to  publish  such  a  notice — or,  in- 
deed, any  other  notice — in  the  church.  1  am  not 
aware  that,  in  that  case,  the  Court  held,  that  a 
vestry  meeting  called  by  any  other  person  than  a 
churchwarden  would  be  illegal  in  itself:  I  think 
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1843.       the  inference  drawn  from  that  case  arises  upon  a 
August  8th.    misunderstanding  of  the  law  there  laid  down. 

5^  This  was  a  rate  carried  by  vote.     Mr.  Butt,  who 

FeSJwIb.     ^Ited  *he  meeting,  was  churchwarden  de  facto 
and,  as  I  think,  dejure. 

Another  objection  to  the  rate  is  this : — That  this 
rate  was  made  at  a  time,  after  certain  works  bad 
been  done  by  order  of  Mr.  Butt,  before  he  was 
admitted  into  office,  in  1839,  and  it  has  been  con- 
tended, that  this  rate  was  intended  to  cover  that 
expense,  and  it  has  been  argued,  under  the  au- 
thority of  Chesterton  v.  Farlar  (a),  to  be  retro- 
spective and  excessive,  because  made  for  a  larger 
sum  than  was  wanted  for  the  repairs  directed  to  be 
done  by  the  rural  dean. 

Now  the  Rev.  Samuel  Hey,  the  rural  dean,  has 
been  examined ;  he  states,  that  he  visited  this 
church  and  churchyard  on  the  18th  of  June,  1839; 
be  says,  "  I  found  them  in  the  most  wretched  con 
dition,  and  I  saw  Mr.  Butt,  the  then  churchwarden 
of  Sandiacre,  and  I  recommended  and  directed 
him  (I  have  not  the  authority  to  order  or  monish 
him)  to  have  certain  repairs  and  alterations  done 
and  made.  The  roof  was  not  waterproof,  and  I 
found  the  rain  fell  through  into  the  interior  of  the 
church.  [The  rural  dean  specified  the  defects.] 
The  notice,  (June  22nd,  1839,)  now  produced  to 
me,  is  a  correct  and  fair  specification  of  what  I 
directed  Mr.  Butt  to  have  done.  I  strongly  recom- 
mended him,  as  churchwarden,  and  urged  him  to 
have  it  done." 

Here,  therefore,  the  rural  dean  directed  certain 
repairs  to  be  done;  and   the    notice,    calling  a 
(«)  1  Curt.  364;  2  Moo.  P.  C.  C.  335. 
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vestry  for  making  a  rate  to  defray  the  expense  1843. 
of  the  repairs,  specified  what  those  repairs  were  August  8th. 
to  be,  and,  therefore,  what  was  done  under  those  iw 
circumstances,  was,  I  think,  properly  done.  The  f*£JwL 
repairs  were  done  after  Mr.  Butt  had  been  sworn 
into  office.  The  objection,  however,  is,  that 
certain  other  expenses  bad  then  already  been  in- 
curred for  previous  repairs ;  but  still  even  these  were 
repairs  for  the  accommodation  of  the  parishioners, 
such  as  appear  to  me  to  be  absolutely  necessary. 
They  clearly  come  within  the  range  of  the  duties 
of  a  churchwarden ;  and,  therefore,  the  only  ques- 
tion (all  these  being  necessary  repairs)  is,  sup- 
posing Mr.  Butt  had  made  a  rate  for  such  purposes, 
or  for  defraying  such  expenses,  whether  it  would  be 
a  retrospective  rate  ?  and,  if  retrospective,  whether 
excessive  ?  Now,  if  this  is  to  be  made  an  objection, 
I  think  the  particulars  in  which  the  excess  consists 
should  be  specified.  I  find,  on  inspecting  the 
balance  of  the  accounts  of  Mr.  Salt,  that  be  had 
not  collected  the  whole  of  a  previous  rate,  and  had 
been  unable  to  collect  it.  Now,  if  there  was  any 
part  of  a  previous  rate  uncollected,  there  might 
have  been — I  do  not  say  there  would — from  that 
source,  from  that  uncollected  rate,  sufficient  to 
defray  the  expenses  of  the  repairs  made  before  Mr. 
Butt  was  elected  churchwarden,  in  1839, — I  am 
not  now  considering  the  fact  that  he  was  previously 
serving  the  office  de  facto.  All  that  was  done,  as 
respects  the  repairs,  seems  to  me  to  have  been  pro- 
perly done,  and  to  be  the  proper  subject  of  a  church- 
rate;  but  I  am  now  considering  the  question  as 
from  the  time  when  Mr.  Butt's  formal  election 
took  place,  namely,  from  March,  1839.     I  am  not 
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1843,       quite  able  to  make  out,  from  Mr.  Salt's  balance, 

August  eth.    what  was  the  amount  actually  collected  by  him,  or 

i^       what  was  paid  over  by  him  on  account  of  the 

Fb£^«.    Parkh.     It  may  be  very  true,  that  the  balance  of 

evidence  may  be  the  other  way,  but,  if  the  state* 

ment  on  behalf  of  Mr.  Fellowes  be  correct,  namely, 

that  Mr.  Butt  did  say,  that  he  should  require  a 

sum  of  40Z.,  to  pay  for  expenses  already  incurred, 

and  231.  for  making  the  alterations  ; — taking  the 

balance  of  the  evidence  to  be  so, — is  it,  on  this 

assumption,  shewn  that  the  rate  is  excessive ;  that 

it  is  more  than  sufficient  to  defray  the  expenses 

ordered  by  the  archdeacon? — if  not,  surely,  the 

rate  is  not  invalid,  as  being  a  retrospective  rate. 

If  the  rate  be  excessive,  the  excess  should  be 
shewn ;  the  principle  on  which  this  depends,  was 
decided  in  Chesterton  v.  Farlar.  A  church-rate 
was  objected  to  on  the  ground  that  it  was  an  ex- 
cessive rate ;  and  it  was  held  to  be  so.  There  was 
an  appeal  from  this  decision  to  the  Judicial  Com- 
mittee of  the  Privy  Council.  The  judgment  of  that 
Court  was  delivered  by  the  learned  Chief  Judge  of 
the  Court  of  Bankruptcy ;  he  says,  (a) — "  Now,  it 
is  here  admitted  and  alleged  by  the  churchwardens, 
that  the  rate  in  question  was  expressly  and  avowedly 
made  for  the  purpose  of  providing,  not  only  for  the 
expenses  of  the  current  year, — to  all  of  which  their 
Lordships  are  of  opinion  it  might  be  legally  applied, 
whether  incurred  before  or  after  the  making  of  the 
rate, — but  also  for  the  liquidation  of  outstanding 
demands  against  the  parish,  incurred  during  former 
years,   that  is  to  say,  for  the  repayment  to  t(te 

(a)  2  Moo.  P.  C.  C.  p.  339. 
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guardians  of  the  poor  of  the  sum  of  265Z.,  borrowed      1643. 
from  them  in  the  year  1832,  and  of  a  further  sum    August  8th. 
of  between  2000/.  and  30001.,  being  the  amount  of       Bvtt 
debts  incurred  by  the  parish  in  former  years.  itSSwwa. 

Their  Lordships  are  of  opinion,  that  this  allega- 
tion is  not  only  not  admissible,  as  presenting  any 
answer  to  Mr.  Farlar's  defence,  but  that  the  facts 
alleged  in  it  afford  a  complete  answer  to  the  whole 
suit,  by  establishing  the  illegality  of  the  rate.  It  is 
true  the  rate  is  good  upon  the  face  of  it;  and  it  is 
also  true  that  such  a  rate  would  not  be  vitiated, 
although  one  of  its  objects  might  have  been  to 
reimburse  the  churchwardens  for  expenses  incurred 
by  them  during  the  current  year. 

This  was  admitted  in  the  case  of  a  poor-rate  in 
Tawney's  case  (a)  and  a  similar  rule  has  been  applied 
to  the  case  of  church-rates.  Rex  v.  Chapel-wardens 
ofJBawarth  (6),  Rex  v.  Sillifant  (c),  and  Lanchester 
v.  Frieker  (rf). 

But  the  main  object  of  this  rate  is  to  repay  money 
borrowed,  and  to  pay  debts  incurred  in  former 
years ;  and  though  the  defect  does  not  appear  upon 
the  face  of  the  rate  as  it  did  in  the  case  of  Rex  v. 
W<well  (e)  and  Tourney's  case,  yet  where  a  rate  upon 
the  face  of  it  purports  to  be  what  it  really  ought  to 
be,  a  rate  for  the  expenses  of  the  current  year,  but 
is  made  for  a  sum  avowedly  larger  than  is  necessary 
for  that  purpose,  with  a  view  to  enable  the  church- 
wardens, out  of  the  monies  levied,  to  pay  off  debts 
incurred  in  former  years— the  rate  becomes  ex- 
cessive, and  therefore  illegal,  according  to  the  prin- 

(«)  2  Salk.  531.        (ft)  12  East,  556.        (c)  4  Ad.  &  Ell.  354. 
(<*)  1  Bing.  201.      (e)  Douglas,  116. 
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1843,      ciple  laid  down  by  Sir  G.  Lee,  in  Brettell  v.  Wilmott 
August  8th.    and  King  (a). 

iw  It  must  be  shewn  that  a  rate  is  excessive.    What 

rtf^Tn.  i*  there  to  shew  to  me  that  the  sum  of  63L  is  more 
than  sufficient  to  defray  the  expenses  of  the  current 
year  between  the  months  of  March  and  June?  If 
the  rate  is  excessive,  the  excess  must  be  shewn ; 
it  is  not  the  possibility  or  the  probability  that  the 
money  collected  will  be  misapplied,  which  makes 
a  rate  excessive;  and  there  is  nothing  here  to 
shew  what,  in  the  sum  demanded,  is  beyond  what  is 
required  for  the  expenses  of  the  current  year. 

I  think  the  Court  is  entitled— I  think  Mr.  Butt 
is  entitled,  to  have  it  satisfactorily  proved,  that  the 
rate  is  excessive ;  and  not  a  mere  assertion  that  it 
is  more  than  sufficient  to  meet  the  expenses  of  the 
current  year,  that  is,  between  March,  1839,  and 
March,  1840. 

Under  all  these  circumstances,  I  think  this  rate 
is  a  valid  rate,  and  that  Mr.  Butt  is  entitled  to 
payment  of  this  sum,  unless  it  be  shewn  to  be  ex- 
cessive ;  if  the  rate  be  not  excessive  in  itself,  it  does 
not  become  an  illegal  rate  merely  because  a 
churchwarden  may  intend — a  feet  not  to  be  pre- 
sumed— to  repay  himself  out  of  it,  expenses  in- 
curred in  a  previous  year. 

There  is,  however,  a  circumstance,  which  I  am 
sorry  to  see  in  any  case ;  I  allude  to  the  account  of 
the  treating,  it  certainly  does  appear  that  many  of 
the  poor  persons  of  this  parish  who  voted  in  favour 
of  the  rate  were  refreshed ;  I  say,  that  this  is  a  cir- 
cumstance which  the  Court  is  sorry  to  see ;  but  it 

(•)  2  Rep.  t  Lee,  648. 
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does  not  necessarily  vitiate  the  rate ;  but  still  the       I8*3* 
Court  cannot  see  such  a  practice  taking  place  in  a    August  8tb. 
parish  without  expressing  its  disapprobation  of  it.  iw 

I  think  this  rate  is  a  valid  rate  in  itself,  and  that     F^wL. 
Mr.  Fellowes  is  liable  to  pay  it ;  J>ut  I  am  not  pre* 
pared  to  say,  that  I  shall  condemn  him  in  the 
whole  of  the  costs;   in  some  part  I  necessarily 
must  condemn  him. 

[On  being  informed  that  the  plaintiff's  costs 
would  amount  to  about  three  hundred  pounds,  the 
Court  condemned  Mr.  Fellowes  in  the  sum  of  751 
nomine  expensarum.] 


The  Office  of  the  Judge  promoted  by 
Titchmarsh  against  Chapman.  1843. 


Not.  llth. 


On  the  20th  day  of  May,  1843,  a  decree,  founded  3  &  4Vkt.  c. 
on  letters  of  request  from  the  Bishop  of  Ely,  issued  ^J^jJJ" 
from  this  Court,  citing  the  Reverend  William  efe^8Jutitcler. 
Herbert  Chapman,  clerk  in  holy  orders,  rector  of  gyn»nfforany 

■»>  •  j.     ^^r  onence  against 

Basingbourne,  in  the  county  of  Cambridge,  to  theiawsEccie. 
appear,  and  answer  to  certain  heads,  positions,  or  be  commenced 
interrogatories,  and  more  especially,  for  having  Je^Tf^the 
within  the  said  diocese  of  Ely,  offended  against  the  ^SSSL^ 
laws  ecclesiastical,  by  refusing  a  second  time,  to  on  the  nth 
wit,  on  the  26th  day  of  May,  1841,  being  within  °84o,  "diV 


two  years  from  the  date  of  these  presents,  to  bury  b^Tcorpw 
the  corpse  or  body  of  Jane  Rumbold,  spinster,  (an  &o|b^m!r 


terment;  on 
the  26th  of 


May,  1841 ,  a  second  request  to  him  to  do  so  was  made,  and  refused.  On  the  20th  of  May, 
1843,  a  citation  issued  against  him  from  this  Court  Protest  to  appearing,  on  the  ground,  that 
(he  two  years,  limited  by  the  Act,  bad  expired,  overruled. 
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l**43*      infant)  a  parishioner  of  the  parish  of  Basingbourne 

Not.  nth.    aforesaid,  when  duly  applied  to  on  that  behalf,  after 

TYnanum    convenient  notice  or  warning  given  on  both  occa- 

cwmah.    sions,  (the  first  whereof  occurred  on  or  about  the 

17th  day  of  Febiyary,  1840,)  without  any  just  or 

sufficient  cause  on  either  occasion. 

The  party  cited  appeared  under  protest,  by 
reason,  "  That  the  20th  section  of  the  3  &  4  Vict, 
c.  86,  provides,  that  every  suit  or  proceeding 
against  any  clerk  in  holy  orders,  for  any  offence 
against  the  laws  ecclesiastical,  shall  be  commenced 
within  two  years  after  the  commission  of  the  offence 
in  respect  of  which  the  suit  or  proceeding  shall  be 
instituted,  and  not  afterwards/9  That  by  the  first 
refusal,  in  February,  1840,  the  said  offence,  if  any, 
was  complete,  and  that  the  time  limited  by  the 
said  act,  for  proceeding  in  such  case,  expired  before 
the  service  of  the  said  citation. 
The  matter  of  protest  came  on  to  be  argued. 

Pkillimore,  in  support  of  the  protest  The  cita- 
tion is  not  sufficiently  clear  and  explicit;  precision 
is  essential  to  every  process  of  this  nature ;  on  the 
face  of  the  citation  two  offences  appear,  nan  constat, 
on  which  the  promoter  intends  to  found ;  it  may 
be  intended  to  proceed  on  both,  Digest,  lib.  44, 
Law  3,  GaiTs  Obs.  154. 

Harding,  (same  side.)— All  offences  against 
clergymen,  for  ecclesiastical  offences,  are  now  re- 
gulated by  the  3  &  4  Vict,  c  86,  the  Church  Dis- 
cipline Act ;  and  the  time  within  which  such  pro- 
ceeding must  be  commenced  is  limited,  by  the 
20th  section,  to  two  years.     The  first  refusal,  in 
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this  case,  was  in  February,  1840,  the  citation  is  not      1843- 
issued  until  the  20th  of  May,  1843 ;  upon  the  first    y°Y-  "*» 
refusal  the  offence  was  complete,  and  the  statute    Trchxabm 
began  to  run ;  the  offence  is  of  a  nature  which     CbIpmak. 
cannot  be   legally  repeated  with  reference  to  tbe 
same  object.     A  demand  and  refusal  are  evidence 
of  conversion  in  trover,  but  if  every  fresh  demand 
and  fresh  refusal  operated  as  a  new  conversion, 
how   could  there  ever    be  any  limitation   in   an 
action  of  trover  ?    If  the  offence  be  in  its  nature 
Single,    repetitions  of   it  are    not  fresh  offences, 
Cripps  v.  Dearden  (a),  Anon.  (6).    The  principle 
of  construction,  applicable  to  this  case,  has  been 
decided  in  the  analogous  cases  of  statutes  of  limi- 
tation at  common  law,     Godin  v.  Ferris  (c),  Crook 
v.  MiTavish{d)i  Wordsworth  v.  Harley(e)>  Lloyd 
v.  Wigney  (/),  Fraser  v.  Swansea  C.  C.  (g)9  Saun* 
den  Yi  Saunders  (h). 

The  Queen's  Advocate  and  Addams,  contra. 

The  68th  canon  creates  this  offerice,  which  not 
only  by  virtue  of  tbe  canon,  but  from  its  own 
nature,  is  a  continuing  offence;  it  is  a  public 
scandal  existing  in  the  parish;  the  wrongdoer 
being  the  minister  of  that  parish.  If  the  argument 
on  the  other  side  be  correct ;  if  a  party  has  com- 
mitted an  offence,  and  accidentally,  no  proceedings 
have  been  taken  against  him  within  a  limited  time, 
he  becomes  immunis  as  respects  that  offence.     Id 


(a)  1  Smith's  L.  C.  384.  (e)  1  B.  &  AdaL  391. 

(ft  3  Dyer,  3336.  {f )  6  Bug.  489. 

(e)  2  H.  Blac.  14.  (?)  1  Ad.  &  Ell.  3?1. 

(d)  l  Bing.  167.  (*)  2  East,  265. 

VOL.  III.  Z   Z 
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1843.       a  late  case,  Sanders  v.  Head  (a),  the  Rev.  Mr. 

Not.  nth.     Head  had  published  a  very  offensive  letter  ad- 

Tit^Zmh    dressed  to  the  Bishop  of  Exeter;  now  supposing, 

Ci^pman.     by  mere  accident,  no  proceedings  had  been  taken 

against  him,  under  this  Act,  within  two  years  of 

the  first  publication,  why,  then,  if  this  argument  is 

to  prevail,  Mr.  Head  might  have  published  that 

same  letter  in  infinitum,  without  being  liable  to  be 

punished  for  so  doing. 

Harding. — That  would  be  an  act  of  commission, 
not  of  omission. 

Sir  Herbert  Jenner  Fust. 
I  have,  since  the  last  Court  day,  looked  into  all 
the  cases  and  authorities,  and  have  considered  the 
arguments,  addressed  to  the  Court,  upon  the  prin- 
ciples and  decisions  of  those  cases ;  the  result  I 
have  arrived  at  is  this,  that  in  the  present  stage  of 
the  cause,  there  is  not  sufficient  to  stop  the  pro- 
ceedings in  limine.     I  am,  therefore,  prepared  to 
overrule  the  protest ;  but  I  do  not  think  it  advisable 
to  enter  into  a  discussion  of  the  principles  of  the 
several  cases,  because,  under  the  peculiar  circum- 
stances of  this  case,  I  may  possibly  be  forestalling 
the  arguments  at  the  hearing,  either  for  the  pro- 
secution, or  for  the  defence.      I  will,  therefore, 
merely  state  the  grounds  on  which  I  think  I  ought 
to  require  an  absolute  appearance  by  the  party  cited. 
This  is  a  proceeding  against  the  Rev.  W.  H. 
Chapman,    clerk   in  holy  orders  of   the   United 
Church  of  England  and    Ireland,  rector   of  the 

(a)  Ante,  p.  565. 
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rectory  and  parish  church  of  Bassingbourne,  in  the       I8*3* 
county  of  Cambridge,  diocese  of  Ely,  and  province     Nov- llth- 
of  Canterbury ;    and  the  charge   is,   Tor   having    Titchmamh 
offended  against   the    Ecclesiastical  laws,  by  re-     cSnuau 
fusing  a  second  time,  to  wit,  on  the  26th  of  May, 
1841,  to  bury  the  corpse  or  body  of  Jane  Rum- 
bold,  spinster,  a  parishioner  of  the  parish  of  Bas- 
singbourne aforesaid,  when  duly  applied  to  on  that 
behalf,  after  convenient  notice  or  warning  given 
on  both  occasions,  the  first  whereof  occurred  on 
or  about  the  17th  of  February,  1840,  and  without 
any  just  or  sufficient  cause   on  either   occasion. 
This  is  the  tenor  of  the  offence  which  the  citation 
sets  forth  as  the  charge  against  this  gentleman. 

The  question  comes  before  the  Court  by  letters 
of  request,  which  were  presented  to,  and  accepted 
by  the  Court,  from  the  Bishop  of  Ely ;  and  a  de- 
cree, founded  on  them,  issued,  which  was  returned 
on  the  llth  of  May  in  the  present  year.  The 
second  application  for  the  burial  of  the  child  was 
on  the  26th  of  May ;  the  citation,  founded  on  the 
letters  of  request,  called  on  Mr.  Chapman  to  an- 
swer for  having  offended  against  the  laws  ecclesi- 
astical. (The  Court  read  the  citation.)  Therefore, 
the  citation  recites,  that  two  applications  have  been 
made  to  this  gentleman  to  buiy  the  corpse  of  a 
child  of  one  of  the  parishioners  of  the  parish  of 
which  he  is  rector,  and  it  states  his  refusal  to  do 
so  on  both  occasions,  alleging  both  refusals  to  be 
without  just  or  sufficient  cause. 

An  appearance  was  given  to  this  citation,  under 
protest ;  the  grounds  of  the  protest  being,  that, 
according  to  the  true  intent  and  construction  of 
the  Act  of  Parliament,  3  &  4  Vict.  c.  86,  s.  20, 

zz  2 
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1843.      the  offence  was  committed  and  depending  on  the 
Nov.  nth.    refusal   to  the  first  application,   namely,  on  the 
Tit^Irsh    17th  of  February,  1840;  the  words  of  protest  are, 
CB^ra^K.     "  That  it  appears  on  the  very  face  of  the  citation, 
that  the   actual  offence,   if  any,   was  committed 
without  the  period  prescribed  by  the  limitations 
of  the  statute,  namely,  on  the  17th  of  February, 
1840,  on  which  day  the  wrongful  act,  if  any,  must 
be  holden  to  have  been  done,  according  to  the  true 
intent  and  legal  interpretation  of  the  statute  afore- 
said ;"  this  is,  the  statute  limiting  proceedings  for 
offences  of  an  ecclesiastical  nature ;  it  is  known  as 
the  Act  "  For  better  enforcing  Church  Discipline ;" 
by  it,  all  proceedings  of  this  nature  must  be  com- 
menced within  two  years  after  the  commission  of 
the  offence;   therefore,  the  ground  of  protest  is, 
that  the  offence  Was  committed  in  February,  1840; 
and  the  citation  was  not  served  until  May,  1843. 
If  the  construction  contended  for  at  the  bar  be  the 
true  construction  and  interpretation  of  the  statute, 
this  Court  has  no  jurisdiction  to  inquire  into  the 
offence ;  but  the  question  for  the  Court  to  decide 
is,  whether  a  fresh  offence  was  not  committed  by 
this  gentleman  on  the  26th  of  May,  1841,  con- 
sequently, within  the  period  limited  by  the  Act  for 
proceeding  against  clergymen,  for  offences  against 
the   Ecclesiastical  laws,  in  Ecclesiastical  Courts. 
There  is  some  degree  of  difficulty  on  the  first 
appearance  of  this  citation ;  it  recites  the  applica- 
tion made  on  the  17th  of  February,  1840;  and  it 
recites  that  such  application  was  not  attended  to, 
namely,  that  the  rector  refused  to  bury  the  corpse 
on  that  day,  without  reasonable  cause  ;  on  the  first 
blush  of  the  case,  it  might  appear  that  it  was  intended 
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to  proceed  against  this  gentleman  for  an  offence      I8*3* 
committed  in  February,  1840,  as  well  as  for  the  of-     Nov.  nth. 
fence  in  May,  1841 ,  this  was  the  doubt  and  difficulty    Titch*am« 
I  felt  in  the  case,  not  whether  an  offence  was  com-     chimin, 
mitted  in  1841,  but  whether  in  truth  and  fact  it 
was  not  to  be  inferred,  that  it  was  intended  to  pro- 
ceed for  both  offences.     On  consideration,  however, 
of  the  language  of  the  citation,  I  think  that  such 
is  not  the  true  construction,  for,  by  the  citation 
itself,  the  offence  is  "  for  having  refused  a  second 
time,  to  wit,  &c,  being  within  two  years/'     I  take 
this  to  be  the  true  interpretation  of  the  charge 
contained  in  the  citation. 

Then  is  this  an  offence  which  is  capable  of  being 
repeated?  In  that  lies  the  whole  strength  of  the 
argument  in  support  of  the  protest.  My  attention 
was  called,  and  properly  called,  by  Dr.  Phillimore, 
to  the  language  of  the  citation,  as  being  deficient  in 
clearness,  and  authorities  were  stated,  and  instances 
adduced  from  the  Digest  and  other  civil  law  authori- 
ties, to  shew,  that  a  citation  must  be  clear  and  spe- 
cific ;— no  doubt  it  must;  and  I  think,  on  a  due 
consideration  of  this  whole  instrument,  that  the 
charge  is  sufficiently  clear ;  and  that  the  party  is 
only  called  on  to  answer  for  the  .offence,  of  having 
in  1841  refused  to  bury  this  child  ;  which  is  an 
offence  within  the  time  limited  by  the  statute.  The 
question  really  is,  was  this  an  offence  on  the  26th 
of  May,  1841  ?  The  whole  strength  of  Dr,  Harding's 
argument  turns  on  this;  I  am  clearly  of  opinion  as 
at  present  advised,  to  hold  that  it  is  so.  It  would 
be,  in  my  opinion,  wrong,  certainly  contrary  to 
anything  I  have  heard,  to  stop  these  proceedings  in 
limine,  at  least  without  having  first  heard  the  cir* 
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13*3.      cumstances  under  which  the  application  to  bury 
Nov.  nth.     this  child  was  made  a  second  time.     Dr.  Harding'* 
Titc^Tmh    argument  was  founded  on  cases  at  common  law, 
cIS*!?*.     actions  of  trover,  trespass,  and  on  the  case ;  I  have 
looked  into  all  the  cases  cited,  and  there  seems  to 
me  to  be  this  distinction,  in  all  these  instances  the 
actions  arising  out  of  them  were  limited  by  act  of 
Parliament,  and  the  question  turned  on  this,  from 
what  time  the  particular  limitation  by  statute  began 
to  run  ;  there  is  no  necessity  to  go  into  the  cases, — 
on  principle,  when  once  the  cause  of  suit  arises,  when 
that  is  complete,  the  statute  runs  from  that  time ; 
the  only  question  has  been,  whether  the-  cause  of 
action  was  complete  at  an  early  period,  or  at  a  sob- 
sequent  time.    In  the  case  cited  from  2  East.  255, 
(Saunders  v.  Saunders),  which'  was  an  action  of  tro- 
ver for  the  seizure  of  certain  goods  on  board  a  vessel, 
and  where  it  was  objected,  that  the  action  should 
have  been  brought  within  three  months  of  the  actual 
seizure ;  it  appeared,  that  the  vessel  had  been  de- 
tained, and  certain  persons  put  on  board  her  by  the 
detaining  party,  although  the  actual  seizure  was  not 
made  until  some  days  afterwards;  the  action  was 
brought,  not  from  the  time  of  putting  the  men  on 
board,  but  from  the  time  when  the  actual  seizure 
was  said  to  have  been  made ;  but,  inasmuch  as  there 
was  an  exercise  of  authority  in  taking  the  pos- 
session of  the  vessel  out  of  the  master's  hands,  and 
putting  it  in  those  of  others,  it  was  held,  that  the 
actual  seizure  was  complete  from  the  time  when  the 
authority  was  first  exercised  over  the  vesseL      So 
in  the  case  of  Go&*  v.  Ferris  (a),  an  action  of  tro- 


(«)  i  H.  Blac  14 


ARCHES  COURT  OF  CANTERBURY.  711 

ver,  it  was  held,  that  the  Statute  of  Limitations  runs,  1843. 
not  from  the  time  of  bringing  an  action  to  condemn  No?,  nth. 
goods  as  having  been  smuggled,  but  from  the  time  th^Ibih 
of  actual  seizure ;  that  being  the  wrongful  act.  So  cISpI^n, 
in  the  case  of  Wordsworth  v.  Harley  (a)  where, 
under  a  road  act,  a  surveyor  had  taken  part  of  a 
close  into  a  public  road,  and  had  separated  it  from 
the  remainder  of  the  close,  by  digging  a  ditch,  and 
doing  a  vast  variety  of  other  acts,  and  among  others 
building  a  wall ;  in  that  case,  the  building  of  the 
wall  was  not  actually  completed  within  the  time 
limited  for  bringing  an  action ;  but  the  Court  of 
King's  Bench  held,  that,  when  once  the  wall  was 
commenced,  the  separation  of  the  property  was 
complete,  that  the  actual  wrong  doing,  by  building 
the  wall,  was,  as  one  of  the  Judges  expressed  it, 
begun,  when  the  first  course  of  bricks  was  laid ; 
that  act  was  a  complete  separation  of  the  property ; 
that  was  the  wrongful  act  from  which  the  time, 
within  which  the  action  ought  to  be  commenced, 
began  to  run.  There  was  another  case  cited  by  Her 
Majesty's  present  Attorney  General,  in  arguing 
that  cases  where  the  action  was  against  certain  sur- 
veyors, for  undermining  a  wall,  which  consequently 
fell  down ;  but  although  the  act  of  weakening  the 
wall  had  been  done  more  than  three  months  before 
the  suit  was  commenced,  yet  as  the  ultimate  injury 
happened  within  that  period,  it  was  held  that  the 
plaintiff  might  recover.  So  in  trover  the  action 
accrues  from  the  time  of  conversion.  So  in  the 
cases,  such  as  those  cited,  of  the  offence  of  hear*, 
ing    mass,  and  offences  against  the    game-laws, 

(a)  1  B.  &  AdoL  391. 
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1843.  by  which  unqualified  persons  are  prohibited  from 
Nov.  nth.  going  in  pursuit  of  game,  an  offence  is  as  complete 
Trn^nui  by  killing  one  head  of  game,  as  by  killing  any 
c*E™.  number,  and  the  killing  any  number  will  not  mul- 
tiply the  offepce,  or  the  penalty ;  so  in  another  case 
cited,  of  a  bpker  offending  against  an  act,  by  ex- 
ercising his  usual  calling  on  the  Lord's  day,  it  was 
held,  that  there  could  not  be  a  separate  penalty  for 
every  loaf  he  baked ;  and  the  instances  there  put 
by  Lord  Mansfield,  that  of  a  tailor  sewing  on  the 
Lord's- day,  every  fresh  stitch  does  not  constitute  a 
new  offence ;  qor  does  a  shoemaker  incur  a  penalty 
on  every  pair  of  shoes  he  supplies  to  customers.  In 
all  these  cases,  in  trover,  trespass,  and  action  on  the 
case,  it  must  be  recollected  that  the  question  re- 
spects a  claim  to  property  between  two  individuals ; 
that  when  once  the  property  has  been  converted  the 
wrongful  act  is  complete ;  and  that  the  statute  runs 
from  the  period,  when  the  offence  is  complete. 
These  suits  regard  private  rights  between  two  indi- 
viduals ;  here  the  offence  is  a  public  offence,  a  public 
scandal.  It  must  be  borne  in  mind,  that  the  Court 
knows  nothing  of  the  ground  for  the  refusal  to  bury 
this  corpse ;  for  all  the  Court  can  know,  the  child 
may  have  been  baptized  by  a  clergyman  of  the 
Church  of  England;  by  the  rector  of  this  very 
parish  himself;  the  refusal  is  not  for  the  reason, 
that  the  child  was  unbaptized:  but  is  a  general 
refusal,  as  to  the  cause,  of  which  the  Court  can  at 
present  know  nothing ;  from  the  different  dates  the 
Court  may  perhaps  conjecture,  that  the  cause  of 
refusal  is  of  the  same  description,  which  occurred 
in  a  case  which  occupied  the  time  and  attention  of 
the  Court,  for  several  Court  days ;  I  allude  to  the 
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case  of  Mastinv.  jE*cott(a),  if  thisbe  so,  it  may  be  a       1*43. 
reason  why  proceedings  were  not  instituted  daring    Not.  nth. 
the  pendency  of  that  snit ;  for  the  same  principle    ti^rih 
would  be  involved  in  both  cases  ;  I  say,  this  is  pos-     iSSmlw. 
sible,  for  it  is,  at  present,  mere  conjecture. 

It  seems  to  me,  at  present,  to  be  too  much  to  say, 
that  a  clergyman  may  refuse  to  bury  the  corpse  of  a 
parishioner,  and  that,  because  proceedings  are  not 
instituted  within  a  certain  time,  he  is  to  be  at 
liberty  to  persist  in  such  refusal.  The  68th  Canon 
imposes  the  same  punishment  for  refusing  to  chris- 
ten a  child,  as  for  refusing  to  bury  a  corpse. 
"  No  minister  shall  refuse  or  delay  to  christen  any 
child,  according  to  the  form  of  the  Book  of  Common 
Prayer,  that  is  brought  to  the  church  to  him  upon 
Sundays  or  holydays,  to  be  christened ;  or  to  bury 
any  corpse  that  is  brought  to  the  church  or  church- 
yard, convenient  warning  being  given  him  thereof, 
before,  in  such  manner  and  form  as  is  prescribed  in 
the  said  Book  of  Common  Prayer ;  and  if  he  shall 
refuse  to  christen  the  one,  or  bury  the  other,  (ex- 
cept the  party  deceased  were  denounced,  excommu- 
nicated, majori  excommunicatione,  he  shall  be  sus- 
pended for  three  months."  But,  can  it  be  said, 
that  if  a  child  be  brought  to  be  baptized,  and  the 
minister  refuses  on  one  Sunday,  and  it  is  brought 
a  second  time,  that  a  second  refusal  would  not  be 
an  offence ;  I  see,  at  present,  no  distinction  between 
the  two  cases; — but,  as  before  said,  I  will  not  fore- 
stall any  arguments,  which  may  hereafter  be 
offered.  What  is  the  difference  between  the  two 
cases  ?  here  is  a  child,  for  anything  that  appears, 

(a)  2  Cart  69jl. 


714 


CASES    DETERMINED    IK   THE 


1843*  properly  baptized,  over  whose  body  the  clergyman 
Noy^uth.  of  the  parish  is  bound  to  read  the  Church  burial 
TncHVAin  service :  and  that  child,  so  far  as  appears  on  the 
Cuatua*.  citation,  is  unburied ;  this  is  a  public  scandal ;  and 
the  wrong-doer,  as  appears  on  the  citation,  is  the 
minister  of  the  parish,  whose  duty  it  is  to  bury  the 
child,  and,  until  that  is  done,  as  it  appears  to  me, 
the  offence  continues.  Something  was  said  as  to 
the  length  of  jtime  between  the -first  and  second 
application ;  that  may  be  matter  proper  to  be  here- 
after considered,  but  I  do  not  think,  because  the 
corpse  was  not  brought  within  a  definite  or  specific 
time,  that,  therefore,  the  minister  may  refuse  to 
bury  it ;  I  do  not  know  that  there  is  any  specific 
time,  within  which  a  body  is  to  be  brought  for  in- 
terment. I  well  remember  a  case,  Gilbert  and  Buz- 
zard v.  Boyer,  (a),  where  the  dispute  was  as  to  the 
fees  payable  for  the  interment  of  a  corpse,  in  an 
iron  coffin;  the  party  died  on  the  2d  of  March, 
1819;  proceedings  in  this  Court  were  not  taken 
until  July,  1820;  and  the  sentence  of  the  Judge 
was  not  given  until  May,  1821.  Lord  Stowell 
recommended  that  the  body,  which  had,  to  use  his 
own  expression,  "  remained  so  long  unhonoured," 
should  be  buried,  without  prejudice,  to  the  right  of 
the  parish,  as  to  the  fees  to  be  paid. 

Therefore,  I  see  no  reason  in  this  respect  why  the 

rites  and  service  of  the  church  should  not  have  been 

*  performed  at  the  period  of  the  second  application. 

Under  these  circumstances,  as  at  present  advised, 

on  this  citation  and  letters  of  request,  the  charge 

against  this  gentleman  being  for  having  refused  to 

(a)  2  Cons.  R.  333. 
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bury  this  child  in  1841,  therefore,  within  the  period      I8*8* 
of  two  years  limited  by  the  act  of  Parliament ;  al-    N.0Y« 1IU>* 
though  there  is  a  recital,  that  the  party  had  in  the    Titchmab» 
first  instance,  when  applied  to  bury  the  corpse,     c£Tfman. 
refused,  I  cannot,  in  this  stage  of  the  proceedings, 
hold  that  this  is  an  offence  which  cannot  be  com- 
mitted, a  second  time.     The  party  has  apparently 
not  performed  a  duty  incumbent  on  him.     I  think 
the  offences  may  be  separated  from  each  other,  and 
that  the  second  refusal  may  be  an  offence  for  which 
he  may  be  proceeded  against ;  although  the  first 
offence  may  have  been  committed  in  February,  1840. 
I  overrule  the  protest,  assign  the  party  to  appear 
absolutely,  and  reserve  the  costs  until  the  final  hear- 
ing, or  other  disposal  of  the  cause. 


1843. 


Dec.  11th. 


Frankfort  against  Frankfort. 

On  the  11th  of  July,   1843,  the  Judge  of  the  f1*^80^ 
Consistory  Court  of  London  prononnced  his  final  libel  of  appeal 

•  n  •  i  r  ought  to  agree 

sentence,  in  a  cause  of  separation,  by  reason  of  with  the 
adultery,  then  depending  before  him,  promoted  by  "^fr*0"- 
Lady  Frankfort  against  Lord  Frankfort,  whereby 
he  declared  that  Lady  Frankfort  was,  by  law,  en- 
titled to  the  separation  she  had  prayed,  and  allotted 
certain  sums  to  her  in  respect  of  alimony  pending 
the  suit,  and  for  permanent  alimony. 

From  this  sentence  Lord  Frankfort  in  due  time 
appealed,  and  the  usual  inhibition  and  citation 
issued. 

The  prcesertim  of  appeal,  set  forth  in  the  inhi- 
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1843.  bition,  was  as  follows :— "  and  especially  from  the 
Dec  nth.  said  Judge  having,  on  or  about  the  11th  day  of 
Fram^rt  July  laftt  P^tf  re&d)  signed,  promulged,  and  given 
vmStmn.  'he  8entence  porrected  by  the  Proctor  for  Lady 
Frankfort,  whereby  he  did  pronounce  and  declare, 
that  she  ought  by  law  to  be  divorced  and  separated 
from  bed,  board,  and  mutual  cohabitation  with  Lord 
Frankfort,  her  husband.  And  did  allot  the  sum  of 
550/.  alimony  during  the  dependence  of  the  suit, 
and  the  sum  of  800/.  per  annum,  as  permanent 
alimony ;  and  from  every  thing  following  or  arising 
therefrom.  And  also  from  all  other  grievances, 
nullities,  iniquities,  injustices,  and  errors  and  pro- 
ceedings, and  other  facts  or  acts  which  may  or  shall 
be  collected  from  the  pretended  proceedings  of  the 
said  Judge." 

The  libel  of  appeal  was  as  follows : — 

Second  Article. — That  the  said  Judge  did  unduly, 
on  or  about  the  1 1th  of  July,  1843,  by  his  decree, 
allot  the  sum  of  550/.  as  or  by  way  of  alimony, 
during  the  dependance  of  the  said  suit,  and  also 
the  sum  of  800Z.  per  annum,  as  or  by  way  of  per- 
manent alimony,  and  did  direct  the  same  to  be 
computed  from  the  11th  of  July  in  the  said  year, 
being  the  date  of  the  sentence  given  by  him  in  the 
aforesaid  cause  in  the  said  Court,  contrary  to  law 
and  justice,  and  acting  in  all  things  nully  and 
unjustly. 

Third  Article That  the  Proctor  for  Lord  Frank- 
fort had  appealed. 

Fifth  Article  prayed  right  and  justice,  and  also 
that  it  might  be  pronounced  and  decreed,  that  the 
Judge,  from  whom  this  cause  is  appealed,  hath 
proceeded  wrongfully,  nully,  and   unjustly,  from 
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his  having  by  his  decree,  &c.     [The  prmwtim  of      1843. 
appeal,  as  set  forth  in   the  second  Article,  here     Dec.  nth. 

followed.]  Frankfort 

against 
Fbanktobt. 

The  admission  of  this  libel  of  appeal  was  opposed 
by  The  Queen's  Advocate  and  Elphinstone. 

The  libel  of  appeal  differs  from  the  inhibition  ; 
the  latter  impugns  the  whole  sentence,  the  former 
only  that  portion  of  the  entire  sentence  which  allots 
alimony.  The  prayer  is  merely,  that  justice  may 
be  done  as  regards  the  allotment  of  alimony*  the 
Court  will  only  look  to  that  part  <rf  the  process 
which  relates  to  the  prayer  made  in  the  libel  of 
appeal,  but  the  whole  process  may  be  necessary,  ill 
order  that  the  Court  may  arrive  at  a  correct  decision 
in  this  respect. 

Jenner  and  Harding,  control. 

There  is  no  authority  for  the  proposition,  that  a 
libel  of  appeal  must  coincide  with  the  inhibition* 
According  to  the  ancient  practice,  the  libel  of  appeal 
preceded  the  inhibition ;  the  Judge  of  appeal  first 
perused  the  libel,  and  then  issued  an  inhibition  or 
not,  as  seemed  meet.  The  civil  law  does  hot 
require  the  cause  of  appeal  to  be  set  forth.  Part 
of  an  appeal  may  be  waived  at  the  hearing.  Greg 
v.  Grejy(a). 

Sir  Herbert  Jenner  Fust. 
This  question  relates  to  the  admissibility  of  a 
libel  of  appeal.     Certainly  it  is  not  a  very  usual 
proceeding  to  take  an  objection  to  the  admission 

(h)  2  Add.  276. 
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1843.  of  a  libel  of  appeal,  but,  still,  cases  have  occurred, 
Dee.  nth.  in  which  objections  have  been  taken,  and,  in 
Falcon  some  instances,  they  have  been  upheld.  The 
Court  will  therefore  consider,  on  general  princi- 
ples, and  on  general  practice,  whether  the  objec- 
tion has  been  rightly  taken,  or  ought  at  once  to  be 
overruled. 

This  is  an  appeal  from  the  Consistory  Court  of 
London,  in  a  cause  of  divorce  by  reason  of  adultery, 
promoted  by  Lady  Frankfort  against  Lord  Frankfort. 
The  Judge  of  the  Consistory  Court  pronounced  sen- 
tence, holdid^  the  libel  to  be  fully  proved,  and  be 
signed  a  sentence  of  separation  from  bed  and  board, 
by  reason  of  the  adultery ;  at  the  same  time  he  pro- 
ceeded to  allot  5502.  per  annum  for  alimony  pending 
the  suit,  and  800/.  per  annum  for  permanent  alimony. 
It  is  certainly  a  very  inconvenient  mode  of  proceeding 
to  postpone  allotting  alimony  pendente  lite,  until 
the  final  hearing  of  the  cause ;  it  seems  however, 
that  the  cause  was  concluded,  and  that  alimony 
pendente  lite  was  not  prayed  in  the  former  stages  of 
the  suit. 

The  Queen's  Advocate.— The  period  between  the 
commencement  of  the  suit,  and  the  final  hearing, 
was  very  short.  _  . 

From  that  sentence  an  appeal  was  alleged,  and 
an  inhibition  taken  out,  which  ties  up  the  hands  of 
the  Court  below,  as  to  every  part  of  the  sentence; 
by  the  inhibition  it  would  appear,  that  the  appeal  ia 
from  the  whole  sentence,  [The  Court  read  the 
prcesertim  of  appeal  in  the  inhibition.]  In  point  of 
fact  the  whole  sentence  is  appealed  from ;  the  alle- 
gation of  appeal  is  from  the  whole  sentence,  and  by 
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the  citation,  Lady  Frankfort  is  cited  to  appear  andl       1843. 
answer  to  Lord  Frankfort,  in  an  appeal  from  one     Dec.  nth. 
entire  sentence.    The  inhibition  was  granted  on'    frI^ort 
this  allegation  of  appeal.  FrIwtoU 

To  this  inhibition  and  citation  an  appearance  has 
been  given  on  behalf  of  the  party  cited  ;  and  a  libel 
has  been  given  in  by  the  party  appellant, 

This  libel  of  appeal  sets  forth  a  part  only  of  the 
sentence,  and  that  is,  such  party  whereby  the  Judge 
allotted  certain  sums  for  alimony,  pending  the  suit, 
and  for  permanent  alimony..  The  third  Article 
alleges, — "That  the  proctor  of  Lord  Frankfort, 
looking  upon,  and  believing  his  party  to  be  injured 
and  aggrieved  by  all  and  singular  the  nullities, 
iniquities,  injustices/' — that  is,  by  all  the  injustices 
and  so  forth,  set  forth  in  the  second  Article  of  the 
libel ;  not  a  single  syllable  is  here  said  as  to  this 
not  being  the  entire  sentence; — this  is  not  the 
usual  mode  of  proceeding  in  an  appeal. 

The  prmsertim  of  the  appeal  is,  "  Especially  from 
the  said  Judge,  having  on  the  11th  day  of  July, 
1843,  by  his  decree,  allotted  the  sum  of  560/.,  as 
or  by  way  of  alimony,  during  the  dependence  of 
the  said  suit,  and  also  the  further  sum  of  800/.  per 
annum,  as  or  by  way  of  permanent  alimony ;  and 
from  his  having  directed  the  same  to  be  computed 
from  the  1 1th  day  of  July,  in  the  said  year.  This, 
then,  is  what  is  alleged,  in  the  libel  of  appeal,  to  be 
the  ground  of  appeal ;  it  follows,  that  the  libel  and 
inhibition  do  not  agree ;  the  inhibition  is,  as  to  the 
whole  sentence ;  the  libel  as  to  part  only ;  which 
am  I  to  proceed  upon  ?  why  inhibit  from  the  whole 
sentence,  and  then  appeal  only  as  to  part  ? 

It  has  been  said,  there  is  no  authority  against 
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1843.      Buch   a  mode  of  proceeding;   there  may  be  no 

Dec.nth.     recorded  authority,  but  it  is  every-day's  practice  to 

Franxfobt     proceed  in  a  contrary  manner ;  I  never  before  saw 

Fr^Itoet    a  libel  of  appeal,  which  did  not  set  forth  the  whole 

of  a  sentence,— the  sentence  must   be  set  forth, 

otherwise  non  constat,  that  there  is  any  sentence— 

and  then  the  proper  course  is,  to  state,  that  the 

appeal  is,   "from  so  much  of  the  said  sentence, 

as  prays,  &c." 

The  Judge  of  the  Appeal  Court  must  be  informed, 
whether  the  appeal  is  from  the  whole,  or  only  from 
a  part  of  the  sentence J  but  here  I  am  left  in  the 
dark;  the  Court  is  to  find  its  way  between  the 
assertion  in  the  libel,  and  in  the  inhibition.  The 
proper  practice  is,  for  the  libel  and  inhibition  to 
agree ;  and  if  the  inhibition  is  from  the  whole  sen- 
tence, and  it  is  afterwards  thought  prudent  or 
advisable  to  abandon  a  part :  it  should  be  so  stated 
in  the  libel,  or  it  may  be  done  in  acts  of  Court;  bat 
it  should  not  be  left  to  inference. 

Under  these  circumstances  I  am  of  opifcion,  that 
this  libel  of  appeal  is  not  admissible  in  its  preseftt 
form;  therefore,  it  must  be  reformed. 
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Stone  against  Stone.  1843. 

Dec.  16th. 

Addams  moved,  pursuant  to  notice,  to  expunge  The  term  pn>- 
the  depositions  of  a  witness  examined  in  this  cause ;  e^ona  tSST" 
he  stated,  that  it  was  a  suit  of  divorce,  brought  by  {^  p?obato^y 
a  wife  against  her  husband ;  the  wife's  libel  had  °°e2einpSeious 
been  given  in,  admitted,  and  witnesses  examined ;  <*"»•.  *** 

.  extension  of  a 

publication  thereon  was  stopped  by  the  assertion  of  term  probatory, 
an  allegation  on  the  part  of  the  husband ;  this  plea  action  of  the 
was  admitted,  witnesses  examined,  and  publication  ^mSSSl^ 
prayed  ;  whereupon  the  wife  asserted  an  allegation ;  cond,tio,,fc 
this  third  plea  was  admitted,  and  a  term  probatory 


The  proctor  for  the  wife,  pending  this  term  pro- 
batory, examined  a  witness  on  the  fourth  Article  of 
the  libel.  Addams  submitted,  that  the  granting  a 
term  probatory  on  the  third  plea  did  not  open  the 
term  on  the  previous  pleas. 

Jenner  (same  side)  mentioned  a  case  of  Elwyn 
v.  McQueen,  Prerog.  1838. 

The  Querns  Advocate,  contra. 

Dr.  Lushinoton. 
This  being  a  point  of  strict  practice,  perhaps  it 
will  be  more  satisfactory  that  I  should  refer  to  the 
Registrar. 

VOL.    III.  AAA 
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13*3.  Mr.  Registrar. — This  is  a  suit  brought  by  Mrs. 

Dec.  i6th.     Stone  against  Mr.  Stone,  there  have  been  the  fol- 

wi        lowing  pleas — a  libel;  an  allegation;  and  a  second 

^£       allegation,  upon  which  latter  plea  a  term  probatory 

has  been  assigned ;  now,  according  to  the  practice, 

does  this  open  the  term  probatory  both  on  the  libel 

and  the  first  responsive  allegation  : 

Mr.  Shepherd. — I  apprehend,  Sir,  that  it  does. 

Dr.  Lushington. 
In  this  case  a  motion  has  been  made  to  this  Court, 
calling  on  the  Court,  to  expunge  the  evidence  of  a 
witness  of  the  name  of  Fraser,  who  has  been  exa- 
mined on  the  fourth  Article  of  the  libel,  the  initia- 
tory plea  in  this  cause;  and  he  has  been  so  ex- 
amined under  the  following  circumstances ;  after 
the  libel  and  responsive  allegation  had  been  given 
in,  another  plea  was  offered  on  behalf  of  the  wife; 
the  Court  directed  that  plea  to  be  reformed,  and  the 
Court  had  hoped  that  it  had  given  the  necessary 
directions  in  sufficiently  clear  and  intelligible  terms ; 
some  doubt,  however,  occurred  as  to  the  precise 
meaning  and  extent  of  the  reformation,  and  the 
matter  stood  over  until  the  first  session  of  this  term, 
when  it  was  brought  under  my  consideration  ;  I 
directed  such  reformation  to  be  made,  as  I  had  hoped, 
I  had  originally  ordered.  It  was  understood,  at  the 
time,  that  the  term  probatory  was  extended  to  this 
session.  It  appears,  that  two  witnesses  have  been 
produced,  as  to  whom  it  is  not  necessary  to  say 
anything ;  a  third  witness  has  been  produced,  not  on 
the  third  plea  in  the  cause,  but  on  the  first  plea,  the 
libel.     I  am  now  moved  to  expunge  his  evidence, 
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and  the  motion  is  rested  on  two  grounds ;  first,  that       1843. 
on  an  assignment  of  a  term  probatory  on  a  third     Dec.  i6tb. 
plea,   there   can    properly   be   no   examination   of       J^"E 
witnesses  on  the  libel;    secondly,  that  the  fourth       *££ 
Article  of  the  libel  is  of  such  a  description,  that  no 
witnesses  ought  to  be  examined  upon  it. 

This  first  argument,  I  confess,  I  heard  with  no 
small  astonishment,  that  when  the  Court  assigned 
a  term  probatory  on  this  third  plea,  it  did  not  open 
the  term  probatory  to  all  the  pleas;  I  have  no  hesi- 
tation in  saying,  that  the  contrary  has  been  the 
invariable  practice  during  the  whole  of  the  time, 
that  I  have  been  cognizant  of  the  practice  of  this 
Court.  Beyond  doubt,  it  is  competent  to  a  Judge 
to  say  that  he  will  admit  a  plea,  upon  condition,  that 
the  party  shall  only  examine  witnesses  on  that  plea ; 
that  must  have  been  the  course  in  the  case  cited,  and 
that  is  not  the  only  instance  in  which  a  Judge  of 
this  Court  has  admitted  a  plea  on  terms,  namely, 
that  the  party  was  to  take  the  examination  of 
witnesses  on  that  plea,  and  on  that  plea  only.  There 
must  have  been  some  misapprehension  in  the  note  of 
that  case,  if  it  was  supposed,  that  the  learned  Judge 
laid  it  down  as  the  general  practice  in  these  Courts, 
that  assigning  a  term  probatory  on  a  plea,  did  not 
open  the  term  to  all  the  previous  pleas  in  the  cause. 

On  that  ground,  therefore,  I  cannot  reject  or 
expunge  this  evidence. 

On  the  second  ground,  I  am  of  opinion,  that  the 
application  is  premature  ;  I  think  this  is  an  appli- 
cation which  ought  properly  to  be  made  when  the 
cause  comes  on  for  hearing :  if  I  then  find  that  any 
witness  has  been  examined  on  an  Article  of  the  libel, 
on  which  no  witness  ought  to  have  been  examined, 

A  a  a  2 
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1843,       that  will  be  the  time,  and  not  until  then,  to  object 

Dec^ukb.    to  such  evidence ;  there  will  then  be  an  opportunity 

Sto*«       of  considering  the  libel,  and  the  evidence  produced 

"w£       <>n  **»  and  whether  the  evidence  is  admissible  or  not. 

I  decline,  therefore,  to  expunge  this  evidence;  but 

I  leave  totally  untouched,  the  question,  whether  any 

witness  has  been  examined  on  any  article,  as  to 

which  he  ought  not  to  have  been  examined. 

The  Queen9 $  Advocate,  moved  to  extend  the  term 
probatory  on  the  third  plea,  on  an  affidavit  that 
there  were  three  material  witnesses  to  be  examined. 

Addams  and  Jenner  opposed. 

Dr.  Lushington. 
My  opinion  is,  that  if  I  do  extend  the  term 
probatory,  I  shall  assuredly  accompany  it  with  a 
condition  that  neither  of  these  witnesses  shall  be 
examined  on  the  libel.  The  course  I  shall  adopt 
will  be  the  following ; — this  is  an  application  for  an 
indulgence  to  extend  a  term  probatory,  and  it  is  in 
the  discretion  of  the  Court  to  grant  it,  or  not ;  or 
to  extend  it  under  such  conditions  as  may  seem 
meet  for  the  purposes  of  justice.  The  application 
itself  is  founded  on  an  affidavit  of  Mrs.  Stone,  and 
it  states,  "  That  Eliza  Price  is  an  important  wit- 
ness; that  Mrs.  Stone  had  written  to  her  in  due 
time  to  be  examined  ;  that  she  received  an  answer 
from  the  party,  requiring  to  be  furnished  with 
funds  for  the  purpose ;  that  the  deponent  immedi- 
ately transmitted  money  to  the  witness/9  I  think  it 
is  consistent  with  justice,  that  this  witness  should  be 
examined  upon  this  plea,  but  I  conceive  I  ought 


nit 
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not  to  extend  the  term  probatory  further  than  1843. 
as  regards  the  third  plea;  at  all  events,  not  Dec- mb> 
without  more  satisfactory  evidence.  An  appli-  Srmyii 
cation  to  extend  the  term  probatory,  ought  never  Sto 
to  be  made,  for  the  purpose  only  of  bringing 
in  witnesses  ou  the  former  pleas;  and  if,  under 
such  circumstances,  the  term  probatory  should 
be  extended,  it  would  lead  to  this  highly  in- 
convenient practice,  that  a  third  or  fourth  plea 
would  be  given  in,  containing  matter  of  no  im- 
portance whatever  in  the  cause,  or  which  never 
could  be  established  in  evidence,  for  the  mere  pur- 
pose of  examining  witnesses  on  the  libel.  This 
would  be  to  open  a  door  to  consequences  which  the 
Court  would  be  very  sorry  to  see.  Therefore,  with 
respect  to  this  witness,  I  will  allow  her  to  be  ex- 
amined, under  the  pondition,  that  her  examination 
is  confined  to  the  third  plea.  With  regard  to  the 
witness  Hawkes,  the  statement  is  very  unsatis- 
factory; it  is,  merely,  "That  he  is  travelling  in 
France,"  nobody  knows  where !  and  if  any  letters 
have  been  directed  to  him,  it  is  not  said  where; 
and  it  is  not  even  stated,  that  they  may  reach  him. 
If  the  application  was  founded  solely  in  regard  to 
the  witness  Stevens,  I  should,  most  certainly,  not 
extend  the  term  probatory  at  all ;  it  is  merely  said, 
44  That  he  was  resident  in  India,  but  is  expected 
prior  to  the  expiration  of  the  term/' 

Upon  the  whole,  I  think,  I  shall  best  do  justice, 
by  extending  the  term  probatory  until  the  first 
Session  of  next  Term,  limited  to  the  examination 
of  these  three  witnesses  only,  if  they  shall  come  in 
in  time,  and  limited  to  the  allegation  last  given  in. 
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1843,  Collett  against  Collett. 


Dec.  16th. 


a  citation  On  the  22nd  of  September,    1843,  a  citation 

Court,  ad-n  *  issued  from  this  Court,  at  the  instance  of  a  proctor, 
JSeto*a  acting  on  behalf  of  Mrs.  Collett,  calling  on  Mr. 
bS^withio  Collett,  who  occupied  a  house  within  the  diocese, 
tf»edioc<*e.  in  which  he  was  inhabiting  at  the  time,  to  appear 
<{aitt«d  Kog-  and  answer  in  a  cause  of  separation  by  reason  of 
service6 wm  adultery.  Before  service  of  this  citation  could  be 
eluutaw Jhe  effected  on  Mr.  Collett,  he  quitted  this  country. 
Iw^do^hini  Service  was  made  on  him,  personally,  at  Malines, 
Prows? u>broad"  *n  *'le  Netherlands,  by  shewing  the  original  cita- 
appearine—     tion,  and  leaving  with  him  a  true  copy. 

a  proctor         Mr.   Collett  appeared  under  protest,  assigning 
dutonToVa     two  grounds  of  protest. 

ap  folahrJrSx}       Fir$t> that  the  «<*  <*r™e  ™*  Meg*. 

fr™  to  c,ieDt       Second,  that  at  the  time  of  the  citation  issued, 

at  the  time  it  7 

issued.  Protest  the  proctor  for  Mrs.  Collett  had  no  formal  proxy 

to  appearing—  .         r   . 
overruled.  from  hlS  Client. 

Haggard  and  Bayford,  in  support  of  the  pro- 
test. 

Phillimore  and  Addams,  contrk. 

[The  arguments  of  counsel  are  fully  stated  in  the 
Judgment.] 

Dr.  Lushinqton. 
It  is  necessary,  in  the  first  place,  to  state  the 
facts  of  the  case,  before  coming  to  a  consideration 
of  the  legal  question. 
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I  consider  this  case  to  be  of  some  importance ;       1843. 
for  there  is  not,  within  my  recollection,  any  judg-     Dec.  i6th. 
ment,  at  least,  none  in  a  suit  brought  by  a  wife      cmItt 
against  her  husband,   upon   a  question*  precisely      co^um. 
similar  to  this. 

The  citation  in  this  case  purports  to  be  taken  out 
at  the  instance  of  the  wife  against  her  husband, 
and  the  service  of  that  citation  is  stated,  by  the 
party  who  served  it,  in  the  following  words ;  (the 
citation  is  dated  the  22nd  of  the  month  of  the  pre- 
sent September,) — "  I  certify,  that  on  Monday,  the 
25th  day  of  September  last,  I  proceeded  to  the 
house,  &c.,  in  the  parish  of  St.  George's  West- 
minster, for  the  purpose  of  serving  this  citation  on 
the  within-named  J.  Collett,  but  I  was  informed  by 
bis  agent,  who  was  in  the  said  house,  that  the  said 
J.  Collett  was  gone  abroad.  And  I  further  certify, 
that  having  ascertained  that  such  information  was 
correct,  I  proceeded  to  09 tend,  and  on  the  27th 
day  of  the  said  month,  met  with  the  said  J.  Collett 
at  Malines,  in  the  Netherlands ;  and  then  and  there 
produced  this  original  citation,  under  seal,  to  him, 
and  left  with  him  a  true  copy  hereof.'9  The  citation 
itself  is  in  the  ordinary  form ;  the  person  who 
served  it  made  inquiries  at  the  house,  which  he  un- 
derstood to  be  the  residence  of  the  party  cited,  and 
which  is  within  the  jurisdiction  of  this  Court;  he 
did  not  leave  a  copy  there ;  but,  following  the  party 
out  of  the  jurisdiction,  he  serves  him  personally, 
by  producing  the  original  citation,  and  leaving  a 
true  copy. 

Mr.  Collett  has  appeared  under  protest  to  the 
citation  so  served,  and  the  protest  consists  of  two 
points; — the  first,  that  the  citation  was  taken  out 
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1843.      before  a  proxy  was*  executed  by  Mrs.  Collet!  to  her 

D«c.  i6th.    proctor ;  the  other  point  is  thus  set  out,  in  these 

CwIIrr      words  of  the  act  on  petition : — "  That  the  juris- 

c^lm.     diction  of  the  Consistorial  and  Episcopal  Court  of 

London,  for  and  in  respect  of  the  said  citation,  is 

limited  to,  and  does  not  extend  beyond,  the  said 

diocese  of  London  ;   and  that  a  service  of  such 

citation  can  only  be  lawfully  effected,  in  virtue  of 

the  seal,  under  which  the  citation  is  issued,  upon 

the  party  therein  named  to  be  cited,  in  and  within 

the  jurisdiction  of  the  said  Court/9 — Therefore,  the 

ground  of  nullity  in  this  citation  is,  that  it  was 

served  abroad. 

It  appears  to  me  to  be  indispensable  to  see  what 
jurisdiction  the  Court  had  over  the  original  cause. 
The  evidence  before  the  Court,  as  to  the  jurisdic- 
tion, consists  of  two  affidavits,  the  one  made  by 
Mrs.  Collett-  herself,  stating  that  she  resided  with 
Mr.  Collett,  at,  &c.,  in  the  diocese  of  London,  up  to 
the  14th  day  of  June,  1836,  when  the  deponent  left 
the  said  house ;  and  the  said  John  Collett  has  con- 
tinued to  occupy  and  reside  at  the  said  house,  up  to 
the  month  of  September,  in  the  present  year; 
when,  on  or  about  the  25th  day  of  that  month,  the 
said  John  Collett  left  London  for  the  Netherlands, 
leaving  his  servants  in  charge  of  the  said  house, 
and  the  deponent  believes  the  said  John  Collett  is 
shortly  expected  to  return  to  the  said  houBe.  It 
must  be  observed,  there  being  no  contradiction  of 
this  affidavit,  that  the  facts  appear  to  be  thus ; — the 
citation  issued  on  the  22d  of  September ;  the  party 
quits  on  the  25th ;  two  days  before  the  period  of  the 
attempted  service.  The  other  affidavit,  is  by  a 
Mr.  Henderson,  he  states, — "that  be  is  the  cql- 
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lector  of  the  poor-rates,  for  the  parish  of,  &c.,  that       1843. 
Mr.  John  Collett  has,  for  many  years,  been  assessed     ***•  w*- 
to  the  poor-rates,  in  respect  of  the  said  house,  and      Collett 
still  continues  to  be  so  assessed."  CoTlot. 

Under  these  circumstances,  presuming  Mr.  Collett 
to  have  unpremeditatedly  gone  abroad,  just  at  the 
time  of  the  proceedings,  has  this  Court  or  not  juris- 
diction to  proceed  where  the  party  is  abroad  ?  Now 
that  the  Court  may  so  proceed,  is  a  point  not  con- 
tested; but  it  is  said,  that  the  foundation  of  the 
question,  which  the  Court  has  to  determine,  on 
which  the  Court  has  jurisdiction,  depends  on  fiction. 
The  Court  always  looks,  on  a  question  of  jurisdic- 
tion, to  the  Statute  of  Henry  8th,  (c.  9,)  which  was 
passed  in  affirmance  of  the  Common  Law,  and  by 
which  this  Court,  among  others,  had  local  limits 
assigned  to  it.  That  statute  is  the  document  by 
which  this  Court  must  be  governed  in  these  pro- 
ceedings ;  it  was  passed  for  the  purpose  of  prevent- 
ing abuses  which  took  place,  by  reason  of  the 
process,  to  appear  in  the  Arches,  and  other  Eccle- 
siastical Courts,  being  served  on  a  party  far  from 
and  out  of  the  dioceses,  where  the  party  cited  dwelt, 
(these  words  are  of  some  importance)  not  where  the 
party  might  happen  to  be  at  the  period  of  issuing  the 
citation,  but  out  of  the  diocese  wherein  he  dwelt. 

No  doubt  the  word  dwell,  means  a  permanent 
dwelling :  in  no  other  part  of  the  statute  are  there 
any  words  to  give  a  different  meaning  to  the  words 
I  have  cited,  and  in  the  enactment,  the  words  are, 
"  That  no  manner  of  person  shall  be  cited,  or  called  ' 
to  appear  out  of  the  diocese,  wherein  he  shall  be 
inhabiting,  at  the  time  of  the  awarding,  or  going 
forth  of  the  citation.    Undoubtedly,  the  word  inha- 
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1843.       bit  is  here  U9ed  in  precisely  the  same  sense  as  the 
Dec.  i6th.     word  dwell,  in  the  prior  part  of  the  statute.     The 
cilZ^rr      term  inhabit,  is  one  to  which  many  meanings  have 
CoLtm.      been  attached  by  the  law,  and  is  one  which  can 
only  be  construed  by  reference  to  the  circumstances 
of  each  individual  case.     This  was  sq  decided  in  a 
case,  where  great  discussion  took  place  as  to  the 
meaning  of  this  word,  (it  was  before  an  election 
committee,  for  the  county  of  Sussex)  all  the  autho- 
rities, and  all  the  different  meanings  of  the  word 
were  there  discussed  ; — so  it  has  been  held  in  many 
subsequent  cases. 

Looking  to  this  case,  with  a  stricter  eye,  it  is 
even  more  clear  that  Mr.  Collett  is  within  the  juris- 
diction, no  doubt  he  was  resident  in  the  house,  in, 
&c,  and  was  actually  in  the  house,  at  the  time  of 
the  going  forth  of  the  citation,  on  the  22d  day  of 
September. 

Such  being  the  words  of  the  statute,  what  is 
the  construction  put  upon  them  in  other  Courts? 
there  is  a  case  to  be  found  in  a  book  which  I  now 
hold  in  my  hand,  (Burn's  Ecclesiastical  Law.)  I 
have  had  reference  to  the  original  Reporter  (a),  and 
I  find  die  case  most  accurately  quoted;  it  is  thus: 
— "  8  James,  An  attorney,  in  the  King's  Bench, 
was  sued  in  the  Arches,  for  a  legacy ;  and,  for 
that  he  inhabited  in  the  diocese  of  Peterborough, 
prohibition  was  prayed  and  granted;  because 
though  he  remained  here  in  Term  time,  he  was  pro- 
perly inhabiting,  within  the  jurisdiction  of  the 
Bishop  of  Peterborough,"  plainly  thereby  shewing, 
that  in  the  opinion  of  a  Court  of  law,  the  true  con- 
struction of  the  statute  is,  not  the  inhabiting,  acci- 
(a)  2  Brownlow,  12. 
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dentally,  and  for  a  single  purpose,  within  the  juris-       1843' 

diction  ;   but  means  a  general  habitation,  in  the     Pec*16Ul* 
place  in  which  the  jurisdiction  of  the  Ecclesiastical      Collect 

1  **  against 

Court  is  founded.  From  the  nature  of  the  case,  and  Collctt. 
in  a  transitory  action  such  as  this,  I  look  upon  the 
case  as  an  authority  much  in  point.  Woodward  v. 
Makepeace  (a),  is  not  so  much  in  point,  but  yet,  to  a 
certain  extent  it  illustrates  the  case.  It  was  com- 
plainefd,  that  Woodward  had  been  cited  out  of  the 
diocese  of  Lichfield  and  Coventry,  he  having  been 
cited  in  the  diocese  of  Peterborough  ;  but  the  Court 
of  King's  Bench  held,  that  this  was  not  a  citing 
out  of  the  diocese,  within  the  statute  32  Hen.  8th, 
c.  9,  for  he  is  an  inhabitant  where  he  occupies  land, 
as  well  as  where  he  personally  resides. 

In  the  present  case,  the  party  cited  occupies  a 
house  within  the  diocese,  and  was  actually  resident 
there  before  and  at  the  time  of  the  citation.  What 
was  the  course  pursued  by  Lord  Stowell  in  the  case 
of  Herbert  v.  Herbert  ?  According  to  that  case, 
as  reported  in  2  Phillbnore  (6),  the  evidence  was 
the  same,  (perhaps  not  so  strong  as  in  the  present 
case,)  as  to  the  habitation  of  Lord  Herbert,  from 
the  time  of  the  quasi  commencement  of  the  suit  up 
to  the  serving  the  citation  ;  Lord  Stowell  did  not 
hesitate  to  pronounce  Lord  Herbert  in  contempt; 
there  was  not,  in  that  case,  any  personal  service, 
but  service  viis  et  modis,  by  leaving  a  copy  of  the 
citation  at  the  house  of  the  party  cited.  Let  us 
consider  a  little  further,  what  was  done  in  even  a 
more  important  and  difficult  case ;  in  the  case  of 
T endued  (c),  for  that  is  an  authority  of  the  Court 

(a)  I  Salk.  164.      (6)  P.  430.      (c)  Cited  arguendo,  3  Phill  595. 
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1843.  of  Arches.  It  was  a  suit  brought  after  a  party, 
Dec  loth,  a  foreigner,  had  quitted  the  country,  and  by  reason 
Coilirr  of  a  residence  in  the  Haymarket,  he  was  served 
Cnvm.  ky  leaving  a  copy  at  that  place,  and  pronounced 
in  contempt;  and  that  too  in  a  suit  for  annulling 
a  marriage,  and  not  merely  for.  a  separation  by 
reason  of  adultery.  The  Court  of  Arches  stopped 
only  just  before  the  final  determination,  in  order 
that  the  party  might  have  personal  notice  given 
him  in  Naples ;  here  then,  m  the  Court  of  Arches, 
personal  service  was  ordered  to  be  made  on  an  in- 
dividual in  the  kingdom  of  Naples;  I  use  this 
expression  as  an  answer  to  the  argument, — that 
the  Court  has  no  jurisdiction  to  issue  process  out 
of  the  diocese, — that  here  the  Court  of  Arches 
issued  such  process,  if  process  it  be ;  but  in  fact  it 
is  a  misnomer  to  call  it  so. 

So  stands  the  law  on  the  construction  of  the 
statute.  The  decided  cases,  and  the  facts  of  this 
case,  most  clearly  demonstrate  that  the  Court  had 
jurisdiction  at  the  time  of  issuing  the  citation. 

Now,  on  what  has  the  whole  argument  in  this 
case  been  founded  ?  On  this ;  that  the  citation  has 
not  been  properly  served ;  that  is  the  sum  total  of 
the  argument.  I  looked  forward  to  hearing,  what 
would  have  been  proper  service,  according  to  Mr. 
Collett's  counsel ;  I  expected  to  have  heard,  that  a 
copy  ought  to  have  been  left  at  the  house  within 
the  diocese,  and  then,  whether  notice  had  been 
personally  served  on  Mr.  Collett  or  not ;  that  Mrs. 
Collett  might  have  pressed  the  Court,  as  in  the  case 
of  Herbert  v.  Herbert,  aud  without  any  of  this  pre- 
liminary argument,  to  have  pronounced  Mr.  Collett 
in  contempt ;  but  I  have  not  heard  any  such  sug~ 
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gestion.  It  may  be  the  ordinary  course  to  leave  a  1843. 
copy  of  the  citation  at  the  house  where  the  party  DecM6tb. 
was  resident  at  the  time  it  issued,  cui  bono,  for  Coum 
what  purpose  is  the  copy  left  at  the  house  ?  Evi-  c?"ot, 
dently  and  clearly  for  one  purpose,  and  one  purpose 
only ;  that  it  is  most  probable  that  by  this  means 
the  party  will  obtain  a  personal  knowledge  of  the 
proceedings.  The  law  is  indulgent  to  the  party 
proceeding,  and  allows  her  to  go  on  by  serving 
process  at  the  house  ;  and  a  serving  the  process  on 
the  individual,  wherever  he  is  found,  ijx  M»"  of  con-  pjr 
structive  servicers  nothing  more  nor  less  than  what 
the  law  allows.  That  is  the  real  foundation  of  the 
whole  objection  in  this  case.  In  the  case  of  Warren- 
der  v.  Warrender,  the  House  of  L^rds  treated  on  this 
very  point.  How  far  then  is  that  case  an  authority  ? 
Does  that  case  apply  to  this  ?  There  is  only  one 
distinction  between  them,  and  that  is  this, — that 
was  a  case  of  a  husband  proceeding  against  a  wife, 
and  this  is  a  case  of  a  wife  proceeding  against  a 
husband.  In  the  case  of  Warrender  v.  Warrender, 
it  stood  thus  :  Sir  G.  Warrender,  being  resident  in 
Scotland,  took  out  process  from  the  Court  of  Session 
in  Scotland,  (the  Court  on  which  all  the  jurisdic- 
tion in  such  matters  had  devolved,)  calling  on  Lady 
Warrender  to  appear  in  a  cause  of  separation  or 
divorce,  by  reason  of  adultery ;  the  proper  mode 
of  serving  the  wife  would  have  been  by  edictal 
process;  and  this  process  would  properly  have 
been  served  on  Lady  Warrender  at  Sir  G.  War- 
render's  own  residence,  in  Scotland  ;  that  would 
have  been  the  strict  ordinary  mode  of  proceeding, 
the  law  presuming  the  domicil  of  Sir  G.  Warren- 
der to  be  the  domicil  of  the  wife ; — that  service 
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1843.  would  have  been  made  in  Scotland.  Instead  of 
Dec.  i6th.  doing  that,  the  husband  caused  the  citation  to  be 
CoTI^t  served,  in  France,  on  Lady  Warrender  personally. 
ci?i!m.  ^n  objection  to  this  service  was  taken  in  the 
Court  below,  which  was  the  Court  of  Session — 
it  was  overruled  there,  and  actually  was  brought 
up  by  appeal  to  the  House  of  Lords  in  England. 
How  did  Lord  Brougham  deal  with  the  objection  ?— 
with  the  approbation  of  the  other  law  members  of 
the  House — be  said,  "  Could  there  be  an  argument 
more  nearly  approaching  to  the  reductio  ad  ab- 
surdum  ?  the  edictal  process  is  admitted  to  be  for 
the  purpose  of  giving  notice,  and  here,  when  in 
point  of  fact  you  do  give  notice  of  the  proceedings 
in  the  cause,  in  a  manner  which  evidently  admits 
of  no  doubt,  because  it  is  personal  service  on  the 
party,  you  come  and  tell  me  that  it  would  be  better 
to  adopt  other  means  of  service  whereby  notice  of 
the  proceedings  could  not  be  known,  namely,  by 
serving  it  in  Scotland,  at  a  place  five  hundred  miles 
off  from  where  the  party  was  actually  resident." 
So  that  argument  was  disposed  of,  and  so,  think  I, 
it  ought  to  be  disposed  of  in  this  case. 

Now,  let  us  see  whether  the  authority  of  that 
case  is  or  is  not  applicable  to  this  case  ;  whether  or 
not  the  circumstance  that  the  present  suit  is  brought 
by  the  wife  against  the  husband,  makes  any  differ* 
ence  ?  I  think  it  does,  but  that  it  makes  strongly 
the  other  way  : — only  look  to  the  facts !  in  that  case 
it  was  held  to  be  good  service,  although  the  Court 
of  Session  of  Scotland  could  have  no  more  power 
to  cause  service  to  be  made  in  France  than  this 
Court,  or  any  other  Court  could.  All  Ecclesiastical 
Courts  are,  in  this  respect,  in  the  same  condition ; 
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ooe  Court  is  00  better  off  than  another ;  all  are  in  1843. 
the  same  predicament.  But  there,  by  fiction  of  law  Dec.  i&h. 
only,  it  was  held  that  the  service  was  sufficient  and  cw^t 
good,  as  against  the  wife,  to  serve  it  upon  her  when  c2u!m. 
resident  in  France ;  and  here,  where  there  is  no 
fiction  at  law,  bat  the  husband  is  actually  resident, 
actually  inhabiting  within  the  diocese,  both  at  law 
and  de  facto,  then  you  are  to  say  that  such  personal 
service  is  not  good.  I  confess  I  am  not  able  to 
understand  the  drift  of  that  argument ;  I  think  A 
fortiori,  that  the  husband  is  bound ;  that  it  does  not 
lie  in  his  mouth  to  say,  "  you,  the  wife,  shall  be 
bound  by  a  service  good  only  by  fiction  of  law,  but 
I  will  not  be  similarly  bound" — he,  the  husband, 
who  is  actually  resident  on  the  spot  de  jure,  if  not 
de  facto !  All  rules  of  law  depend  on  common 
sense ;  surely,  a  copy  of  citation  conveys  the  same 
information  by  being  served  on  a  party  personally, 
as  if  it  be  served  at  his  house  or  place  of  residence. 
I  must  say,  that  looking  at  all  the  facts  and  cir- 
cumstances of  the  case,  so  far  as  this  objection, 
which  has  been  urged  against  the  jurisdiction  of  the 
Court,  is  concerned,  I  see  nothing  whatever  in  it, 
and,  therefore,  I  overrule  it. 

With  regard  to  the  second  point,  namely,  that  I 
ought  to  pronounce  for  the  protest,  on  the  ground 
that  the  Proctor,  at  the  time  of  issuing  the  citation, 
had  no  proxy  from  Mrs.  Collett ;  and  as  to  which 
point  I  have  been  referred  to  the  129th  Canon,  (a) 

(a)  "  None  shall  procure  in  any  cause  whatsoever,  unless  he  be 
thereunto  constituted  and  appointed  by  the  party  himself,  either 
before  the  Judge,  and  by  act  in  Court,  or  unless,  in  the  beginning  of 
the  suit,  he  be  by  a  true  and  sufficient  proxy  thereunto  warranted 
and  enabled.    And  if  any  Proctor  shall  offend  herein,  he  shall  be 
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1843.  Even  if,  on  the  language  of  the  Canon,  this  ob~ 
Dec  let*,  jection  appeared  to  me  to  have  any  foundation,  I 
c^„  would  dismiss  it  most  summarily ;  but  I  say  nothing 
qSumL  as  to  the  law,  or  as  to  the  Canon,  except  this,  that 
the  latter  is  clearly  only  directory,  and  cannot  annul 
these  proceedings,  so  far  as  they  have  taken  place. 
I  cannot  go  beyond  the  Canon ;  and  it  cannot  be 
supposed,  that  when  a  rule  (a)  of  a  directory  nature 
has  been  laid  down  by  the  Court  for  the  regulation 
and  guidance  of  Proctors,  if  it  accidentally  or 
otherwise  happens  that  the  Proctor  may  have  vio- 
lated a  Canon,  that  circumstance  is  to  vitiate  all 
the  proceedings  in  the  suit: — but  there  is  not  a 
single  syllable  in  this  Canon  that  tends  to  shew  that 
the  proceedings  are  vitiated,  even  if  the  Canon  has 
been  disobeyed. 

Under  these  circumstances  I  overrule  the  protest, 
and  assign  Mr.  Collett  to  appear  absolutely. 

excluded  from  the  sendee  of  bis  office  for  the  space  of  two  months, 
without  hope  of  release  or  restoring. 

(a)  10  Geo.  4,  c.  52,  s.  9.  13th  February,  1830.  5th  rule.  That 
the  Proctor  of  a  party  taking  out  a  citation,  or  other  process,  shall, 
on  the  day  of  its  return,  be  prepared  to  exhibit  his  proxy,  and  to 
proceed  in  the  cause,  by  taking  the  first  step  therein,  according  to  the 
nature  of  the  proceeding.    See  2  Hagg.  p.  1. 
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In  the  Goods  of  Charles  G.  Cooke,  deceased. 

Motion.  1843- 


Jan.  16th, 


Charles  G.  Cooke  died  on  the  26th  of  Decern*  SDeciai  probate 
ber,  1842,  a  widower,  leaving  an  only  child,  a  codicil  can. 
married  woman,  him  surviving.    The  deceased  had  ^^  Ld- 
made,  and  duly  executed  a  will,  on  the  30th  of  \lZTl]i^ 
July,  1840,  and  a  codicil  on  the  22nd  of  December,  »«jpp<*ed  assent 

J  J  '  m  7  of  a  testator, 

1842;  on  this  last  day  he  re-executed  his  will,  in  not  competent 
consequence   of  certain   alterations    having    been  give  direction- 
made  therein  since  July,  1840.    By  the  codicil,  the  cditlS^?"1* 
deceased  had  made  provision  for  his  grand -children, 
the  children  of  his  said  daughter.     The  daughter 
and  her  husband  were  appointed  executors  of  the 
will. 

On  the  morning  of  the  day  on  which  the  de- 
ceased died,  his  daughter  being  alone  with  him, 
she  proposed  to  him  to  revoke  the  codicil,  and, 
understanding  and  believing  that  he  assented  to  the 
proposition,  she  took  the  codicil  and  will,  and  find- 
ing that  the  latter  had  been  re-executed  on  the 
same  day  as  the  codicil,  she  cancelled  both  instru- 
ments, by  tearing  off  the  seals  and  the  signatures. 

It  appeared,  from  the  opinions  of  the  medical 
attendants  of  the  deceased,  that  at  the  time  when 
the  daughter  supposed  that  the  deceased  assented 
to  the  cancellation  of  the  codicil,  he  was  in  fact 

VOL.  III.  B  B  B 


738  CASES    DETERMINED    IN    THE 

1843.       incapable  of  comprehending  or  giving  any  assent 
Jan.  16th.     to  the  proposition. 

In  the  Goods  of 

eto£«d.  The  Queen's  Advocate  moved,  on  behalf  of  the 

daughter  and  of  her  husband,  for  probate  of  the 
will  and  codicil. 

Sir  Herbert  Jenner  Fust. 
Both  papers  are,  to  all  appearance,  revoked,  and 
would  be  effectually  cancelled,  if  the  act  had  been 
done  by  the  deceased,  or  by  his  directions  ammo 
revocandi.  On  looking  to  the  affidavits,  however, 
I  am  clearly  of  opinion,  that  the  deceased  was  not 
capable,  at  the  time  'when  the  act  of  cancellation 
took  place,  of  giving  any  directions  or  assent,  for 
revoking  a  will :  the  act  of  cancellation  is,  therefore, 
a  nullity.  The  interest  of  the  daughter  and  of  her 
husband  is  opposed  to  the  grant  of  probate  of  these 
papers,  for  the  daughter  is  the  sole  next  of  kin.  I 
decree  probate  of  the  will,  as  when  re-executed, 
and  of  the  codicil,  with  an  affidavit  explaining  the 
circumstances  of  the  cancellation. 

The  Registrar. — With  the  name  of  the  deceased 
attached  ? 

Per  Curiam.  —  No ;  the  affidavit  will  explain 
why  it  is  omitted. 

Addams  mentioned,  that  in  Brooke  v.  Kent  (a), 
the  Judicial  Committee  of  the  Privy  Council  had 
restored  a  part  of  a  will,  struck  out  by  the  de- 
ceased. 

(a)  See  ante,  p.  512,  and  Soar  v.  Dolman,  ante,  p.  121* 
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Per  Curiam. — That  was  in  the  body  of  the  will ;      1843. 
— I  do  not  consider  myself  at  liberty  to  restore  a     Jan.  16th. 
signature.     There  must  be  a  special  probate  shew-  in  th^oods  of 
ing  the  circumstances  under  which  it  is  granted.  <£££}. 


In  the  goods  of  Susannah  Biou,  deceased. 


The  School  for  the  Indigent  Bund,  and  the 
Westminster  Hospital  against  Flack  and  Others. 


Motion.  1843' 


Jan.  25th. 


Susannah  Biou  died  in  the  3rear  1821.     By  her  Administration 
will,  she  bequeathed  to  Mary  Dickens,  the  interest  nexed  granted 
of  1000/.  consols  for  life,  and  at  her  decease  she  !Torimsrf 
bequeathed  the  said  principal  stock  to  the  Hospital  |^£b£ 
for  the  maintenance  of  the  Blind,  situate  in  St.  ^omiepcies, 

7  expectant  on 

George's  Fields.     The  deceased  also  bequeathed  the  We  interests, 

j>    ,aaaj    i«i  l  ni.      i       i     tt  had  been  be- 

in teres t  of  1000/.  like  consols,  to  Elizabeth  Keys  queathedbut 
for  life,  and  at  her  decease  gave  the  said  principal  fUndappropria- 
stock  to  the  Westminster  Hospital.     And  she  di-  ££  {g2£ 
rected  that  Mary  Dickens  and  Elizabeth  Keys  should  3JePartie8  cn" 

J     #  J  titled  to  a  gene- 

enjoy  their  annuities  free  of  legacy  duty.     The  de-  J*1  ?™nt 

ceased  appointed  H.  G.  Flack,  and  C.  W.  Hollier  her  cited,  and  not 
executors  and  residuary  legatees  ;  both  executors  appear,ng' 
proved  her  will  in  this  Court;  the  former  survived 
his  co-executor,  and  died  in  1830,  having  by  will 
appointed  three  persons  to  be  his  executors,  all  of 
whom  proved  his  will  in  this  Court,  and  are  since  de- 
ceased, the  survivor  of  them  having  died  intestate. 

bbb  2 
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m*  H.  G.  Flack  and  C.  W.  Hollier  had  appropriated 

jaiLjsth.     a  sum  0f  1800/.  3  percent,  consols,  standing  in  the 

in  the  goods  of  name  of  Susannah  Biou,  to  answer  in  part  the  two 

decent,      annuities*  and  to  satisfy  the  principal  legacies  on  the 

determination  thereof  respectively ;  and  had  also 

purchased  200/.  like  consols  in  their  own  joint  names 

for  the  purpose  of  satisfying  the  said  two  annuities  in 

full,  free  from  legacy  duty. 

The  18002.  continued  to  stand  in  the  name  of 
Susannah  Biou ;  and  the  200/.  in  the  joint  names  of 
H.  G.  Flack  and  C.  W.  Hollier.  The  amount  of 
the  annual  dividends  had  been  regularly  paid  to  the 
respective  annuitants. 

It  being  necessary  to   obtain  representation  to 
Susannah  Biou ;  a  decree  with  intimation  issued 
from  this  Court  on  the  19th  of  December  1842,  at 
the  instance  of  the  president,  vice-president,  trea- 
surer, and  members  of  the  school  for  the  Indigent 
Blind,  and  of  the  president,  vice-president,  treasurer, 
and  governors  of  the  Westminster  Hospital,  the  two 
institutions  to  whom  the  bequests  of  1000/.  consols 
were  given  in  remainder,  the  decree  cited  the  four 
residuary  legatees  named  in  the  will  of  H.  G.  Flack,  % 
and  the  husbands  of  two  of  such  residuary  legatees 
who  were  married  women  ;  and  also  the  executor  of 
C.  W.  Hollier,  to  appear  and  accept  or  reftise  ad- 
ministration with  the  will  annexed  of  the  goods  of 
Susannah  Biou  left  unadministered,  or  otherwise  to 
shew  cause  why  the  same,  limited  to  the  sum  of 
1800/.   consols,  and   the  dividends  to  grow  due 
thereon,  for  the  purpose  of  carrying  into  effect  the 
trusts  contained  in  the  said  will,  should  not  be 
jointly  granted  to  C.  Dodd,  and  C.  J.  Kempscra  as 
the  respective  nominees  of  the  said  two  institutions. 
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This  decree  was  personally  served  on  the  several        1843. 
parties  and  returned  into  Court.  January^. 

On  this  day,  on  default  of  appearance  by  any  of  in  the  goods  of 
the  parties  cited, 

Addams  moved,  that  letters  of  administration  with 
the  will  of  Susannah  Biou,  deceased,  should  be 
granted  to  the  said  C.  Dodd  and  C.  J.  Kemps  on 
limited  according  to  the  tenor  of  the  said  decree. 

Sir  Herbert  Jenner  Fust. 
I  think  it  is  both  desirable  and  proper  that  a 
grant  should  be  made  in  the  way  proposed,  otherwise 
the  two  annuitants  will  be  unable  to  obtain  the 
annual  payments  to  which  they  are  respectively 
entitled. 

The  Registrar. — According  to  the  ordinary  prac- 
tice there  should  be  a  general  grant. 

Per  Curiam. — It  is  not  advisable  to  encumber  these 
two  hospitals  with  a  general  grant. 


In  the  goods  of  Sarah  Dbnston,  deceased* 

Motion.  1843. 


-  February  3rd  . 

Sarah  Denston,  widow,  died  on  the  18th  of  wai  iortTmo- 

July,  1840,  having,  on  the  6th  of  the  June  pre-  l^S^J? 

vious  made  a  will,  and  appointed  two  executors  p"*t««.w- 

rr  jected  the  next 

thereof.  of  kin  not  hav- 

Shortly  after  the  death  of  the  testatrix  this  will  mg 
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1843.      was  found  in  a  chest  of  drawers  in  her  house,  by 

February  3rd.  Mary  Harrison,  her  sister,  who  delivered  it  to  her 

in  the  goods  of  husband,  John  Harrison  ;  it  remained  in  his  custody 

*££*      until  the  latter  end  of  1841,  when  he  delivered  it 

to  Mr.  Gronow,  one  of  the  executors. 

Mr.  Gronow,  by  affidavit,  stated,  that  he  had 
deposited  the  will  in  some  place  for  safe  custody, 
.   but  has  been  unable,  although  he  had  made  all 
diligent  search,  to  find  the  same. 

During  the  time  this  will  was  in  the  possession 
of  John  Harrison,  his  sou,  M.  G.  Harrison,  made 
a  copy  thereof,  and  carefully  examined  the  same 
with  the  original. 

Shortly  after  the  testatrix  had  executed  her 
will,  it  was  borrowed  of  her  by  a  Mr.  Cunnington, 
a  trustee  named  in  her  husband's  will,  and  he 
made  a  copy  thereof  in  a  book  belonging  to  him. 

The  copy  made  by  M.  G.  Harrison,  and  the  copy 
made  by  Mr.  Cunnington  were  compared,  and  found 
to  correspond. 

Upon  affidavits  of  the  above  facts, 

Deane  moved  the  Court  to  decree  probate  of  the 
copy  of  the  said  will,  as  made  by  M.  G.  Harrison, 
to  be  granted  to  the  two  executors  named  therein, 
limited  until  the  original  will,  or  a  more  authentic 
copy  thereof,  should  be  brought  into  the  Registry. 

1843.  The  Cbw'  rejected  the  motion. 


Dec.  13th. 


The  motion  was  now  renewed,  on  the  following 
additional  evidence.  Mr.  Gronow  further  deposed, 
that  in  May,  1840,  he  received  instructions  from 
the  testatrix  to  prepare  her  will,  and,  accordingly, 
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caused  a  draft  copy  to  be  made,  which  was  perused      1843. 
and  settled  by  him  ;  a  fair  copy  of  this  draft  was     Dec.  i3th. 
made  and  was  duly  executed.  iathTgoodgof 

The  following   facts    were    stated,  in  order    to     *%££% 
account  for  the  will  not  having  been  proved  by 
the  executors  immediately  upon  the  death  of  the 
testatrix. 

William  Denston,  the  husband  of  the  testatrix, 
by  his  will  gave  and  bequeathed  a  moiety  of  the 
clear  residue  of  the  monies  to  arise  by  a  sale  of  his 
real  estate  to  trustees,  upon  trust,  to  apply  the  in- 
terest thereof  for  the  benefit  of  his  child  or  children 
during  minority,  and  to  pay  the  principal  to  him,  her, 
or  them  on  attaining  the  respective  age  of  twenty-one 
years,  and,  in  the  event  of  the  death  of  every  such 
child  under  that  age,  without  leaving  issue,  then 
to  pay  the  said  moiety  unto  his  wife,  or  to  her 
executors  or  administrators  absolutely.  William 
Denston  died  on  the  16th  of  February,  1840, 
leaving  his  wife  and  a  daughter  surviving. 

Sarah  Denston,  the  testatrix,  died,  as  before 
mentioned,  leaving  her  daughter  surviving;  the 
latter  died  on  the  15th  of  May,  1842,  a  minor,  and 
without  having  been  married. 

The  moiety  bequeathed  by  the  will  of  William 
Denston,  having,  by  the  death  of  his  daughter, 
devolved  to  the  estate  of  Sarah  Denston,  it  became 
requisite  to  prove  her  will,  which  otherwise  would 
not  have  been  necessary,  she  not  having  died  pos- 
sessed of  any  other  property. 

Mr.  Gronow  further  deposed,  that  since  the  date 
of  the  former  motion,  he  had  made  all  further 
diligent  search  for  the  original  will,  but  had  been 
unable  to  find  the  same. 
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184fl.  Due  execution  of  the  will,  and  capacity  of  the 

Dec  i3th.     deceased  to  make  a  will  were  fully  established  by 

In  the  goods  of  affidavit. 
Dnwroir, 

Deane  in  support  of  the  renewed  motion. 

Sir  Herbert  .Tenner  Fust. 

The  difficulty  which  the  Court  feels,  regarding 
this  motion,  is,  that  there  is  no  party  before  the 
Court  who  has  an  interest  in  contesting  the  ad- 
mission of  the  present  authentic  copy  to  probate. 

There  has  been  no  decree  citing  the  parties  in- 
terested, in  case  of  an  intestacy.  What  do  the 
next  of  kin  say  to  the  grant  of  probate  ?  The  affi- 
davits are  now  very  satisfactory,  but  the  Court 
cannot  decree  probate  behind  the  backs  of  the 
next  of  kin. 

The  next  of  kin  may  give  in. proxies  of  consent 
if  they  choose ;  but  at  present  I  must  again  reject 
this  motion. 


In  the  goods  of  Sarah  Boswell,  deceased. 


1843. 


February  13th. 


Motion. 


Sarah    Boswell,  widow,  died  on  the  9th  of 
January,  1843,  leaving  a  sister  her  only  next  of  kin. 


A  married 
woman  had 
power  to  dis- 
pose of  certain 
stock  and  fur- 
niture, by  a  will  to  be  executed  in  the  presence  of  two  witnesses ;  and  also  to  dispose  of  other 
effects  by  will  generally.  By  a  will,  duly  executed,  she  disposed  of  the  stock  and  furniture ;  by 
an  unsigned  memorandum,  at  the  foot  of  the  will,  in  her  own  handwriting,  (previous  to  the  1st  of 
January,  1838,)  she  disposed  of  the  other  effects.  Letters  of  administration  with  the  will  and 
memorandum  granted. 
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By  a  settlement,  made  previous  to  and  in  contem-       1843. 
plation  of  the  marriage  of  the  deceased,  a  sum  of  February  isuu 
Long  Annuities,   standing   in   the    name  of  the  intheg^dsof 
deceased,  and  certain  furniture,  plate,  and  other     *££££ 
effects;  as  also  jewels,  trinkets,  and  wearing  apparel, 
were  assigned  to  trustees,  upon  trust,  as  to  the  Long 
Annuities,  furniture  and  effects,  after  the  death  of 
the  survivor  of  the  deceased  and  her  intended  hus- 
band, as  the  deceased  by  will,  to  be  executed  by 
her  in  the  presence  of  two  witnesses,  should,  not- 
withstanding coverture,  appoint ;  and  upon  further 
trust,  as  to  the  jewels,  trinkets,  and  wearing  appa- 
rel, of  which  the  deceased  was  then  possessed,  or   ' 
might  become  possessed  during  coverture,  to  stand 
possessed  thereof  for  the  sole  use  of  the  deceased 
during  coverture,  and  to  permit  her  to  sell  the  same, 
or  to  dispose  thereof  by  will  or  otherwise,  notwith- 
standing the  coverture. 

The  husband  died  on  the  16th  of  August,  1837. 

The  deceased,  on  the  29th  of  August,  1836,  by 
will  duly  executed,  disposed  of  the  Long  Annuities 
and  furniture.  At  the  foot  of  the  will,  without  date, 
or  signature,  was  a  memorandum  in  the  handwriting 
of  the  deceased,  bequeathing  a  watch,  some  articles 
of  plate,  and  wearing  apparel. 

By  a  codicil,  dated  the  20th  of  February,  1837, 
signed  by  the  deceased,  but  attested  by  one  witness 
only,  the  Long  Annuities  bequeathed  by  the  will, 
were  otherwise  disposed  of. 

White  moved  for  special  letters  of  administration 
with  the  will  annexed,  and  with  the  memorandum 
or  addition  at  the  foot  thereof,  upon  a  proxy  of  con- 
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l^S*       sent  from  the  sole  next  of  kin.     He  admitted,  tha 
February  13th.  he  could  not  ask  for  probate  of  the  codicil. 

In  the  goods  of 

^£2;  Sir  Herbert  Jenner  Fust. 

The  Long  Annuities  and  furniture  are  properly 
and  duly  bequeathed.  The  deceased  had  a  power 
.  to  dispose  by  will  generally,  of  certain  jewels,  trin- 
kets, and  wearing  apparel;  and,  inasmuch  as  the 
additional  memorandum  to  the  will  was  made  before 
1838, 1  think  it  sufficiently  complies  with  the  genera  I 
power;  therefore,  so  far  as  the  will,  with  the  addi- 
tion is  concerned,  I  am  of  opinion,  that  there  is  a. 
good  execution  of  the  powers. 

The  codicil  cannot  have  operation,  for  the  power 
to  dispose  of  the  Long  Annuities  was  to  be  executed 
in  the  presence  of  two  witnesses,  and  the  codicil  is 
executed  in  the  presence  of  one  witness  only. 

Administration  of  this  will,   with  the  addition , 
may  be  granted  as  prayed,  it  being  understood  that 
the  next  of  kin  has  actually  executed  a  proxy  of 
consent. 


1843. 


March  14th. 


In  the  goods  of  Catherine  Sinclair,  deceased. 
Motion. 


1841)  revoking         CATHERINE  SINCLAIR   died   On    the    18th   of    No- 

referredetoa  '  vember,  1842  ;  by  her  will,  dated  the  7th  of  June, 

clause  in  a  for- 
mer will. 

Probate  prayed  of  bo  much  of  the  former  will  as  was  necessary  to  explain  the  latter  will. 
Motion  refused. 
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1841,  she  thus  bequeathed:    "Whereas  my  son       1843* 
and  daughter  have  both  died  since  the  date  of  my    March  uth. 
last  will  and  testament,  now  I  do  hereby  give  the  in  the  goods  of 
share  of  my  estate  and  effects,  which  would  have      deceased,' 
gone  to  them  if  they  had  survived  me,  to  the  re- 
spective children   of  my  son  and  daughter."     It 
appeared  by  an  affidavit,  that  the  deceased,  on  exe- 
cuting the  will  of  the  7th  of  June,  {delivered  to  a 
person,  named  as  executor  therein,  a  paper,  which 
she  said  contained  her  former  will,  and  directed 
him  to  destroy  it.     The  will  of  the  7th  of  June 
revoked  all  former  wills.     The  executor  had  not 
destroyed   the   former   will,    as  pursuant   to    the 
directions  of  the  deceased. 

Jenner  moved  for  probate  of  the  will  of  the  7th 
of  June,  with  such  part  of  the  former  will  as  was 
necessary  fo  shew  the  amount  of  the  shares  of  the 
deceased's  property  which  the  son  and  daughter 
were  to  have  taken  under  that  will.  He  submitted, 
that  as  the  grand-children  were  to  take  their  re- 
spective parents'  shares,  it  was  necessary  to  include 
in  the  probate  so  much  of  the  former  will  as  shewed 
the  amount  of  those  shares ;  that  the  executor 
could  not  safely  act  without  probate  passing  in 
such  form. 

Sir  Herbert  Jenner  Fust. 
I  do  not  see  how  the  Court  can  decree  probate  of 
any  part  of  the  former  will  in  conjunction  with  the 
present  will,  containing,  as  the  latter  does,  an  ex- 
press clause  of  revocation  of  all  former  wills.  I 
can  only  decree  probate  of  the  latter  will  as  it  stands. 
If  the  executor  cannot  safely  act  in  the  matter,  he 
must  apply  to  the  Court  of  Chancery. 
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In  the  goods  of  Giles  Davis,  deceased. 
1843.  Motion. 

May  19th.  

wm^d  at  Giles  Davis  died  on  the  9th  of  April,  1843, 
tint  ode  of  a      possessed  of  personal  estate  of  the  value  of  about 

and  attested  on   400*. 

SSTi1*'  By  his  wiU>  dated  the  1st  of  April,  1840,  he  gave 
evidence  of  to  ^*8  w^e  a^  ^,s  freeh°ld  property,  for  her  life, 
acknowiedg-     and  also  all  his  household  furniture,  plate,  books, 

ment  of  the  #  «    «       i       i   i  *•       i  •   t      i 

Mgnatoieofthe  stock  in  trade,  and  book  debts,  out  of  which  she 
was  to  pay  his  debts,  and  whatsoever  remained  to 
be  at  her  own  disposal,  to  do  with  as  she  should 
think  proper. 

The  will  then  disposed  of  the  reversion  of  the 
freehold  property. 

This  will  was  written  on  the  first  side  of  a  sheet 
of  paper,  and  was  signed  by  the  testator  at  the  end. 

On  the  second  side  of  the  same  sheet  was  written, 
"  I  also  appoint  my  wife,  Jane  Davis,  executrix 
with  my  son,  John  Davis,  and  my  son,  Giles  Davis." 

This  was  subscribed  by  three  witnesses,  but  was 
not  signed  by  the  testator. 

By  the  joint  affidavit  of  the  attesting  witnesses, 
it  appeared,  that  on  the  24th  of  March,  1843,  the 
deceased  being  ill  in  bed,  requested  the  first  witness 
to  bring  him  his  will,  and  to  read  the  same  to  him, 
having  done  which,  the  witness  suggested  the  pro- 
priety of  the  will  being  attested  ;  that  the  deceased 
concurred,  and  requested  him  to  be  one  of  the 
witnesses,  and  to  send  for  the  two  other  deponents 
for  the  same  purpose.  That  previous  to  the  arrival 
of  the  two  last  witnesses,  the  first  witness,  in  the 
presence  of  the  defeased,  subscribed  his  name  to 
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the  will.     That  the   two  other   witnesses  having       1843. 
shortly  afterwards  entered  the  room,  the  deceased,     Mayi9th. 
addressing  them,  and  looking  at  his  will,  which  intiw^dsof 
lay  on  a  table  by  his  bedside,  with  the  first  page     d*™£d. 
thereof  and  his  signature  exposed  to  view,  said, 
''  I  want  you  to  sign  my  will,"  whereupon  the  first 
witness  said,  "  as  witnesses."     That  the  two  de- 
ponents then  subscribed  their  names  to  the  will  in 
the  presence  of  the  testator,  and  of  each  other. 

The  signature  to  the  will  was  proved  to  be  in  the 
handwriting  of  the  testator. 

Elphinstone  moved  for  probate,  omitting  the 
clause  on  the  second  side  of  the  paper,  to  be 
granted  to  the  widow,  as  residuary  legatee,  and 
executrix  according  to  the  tenor. 

Sir  Herbert  JeKNer  Fust. 
This  joint  affidavit  is  sufficient  to  entitle  this 
paper  to  probate ;  there  is  no  doubt  as  to  the  sig- 
nature, "  Giles  Davis"  being  in  the  handwriting 
of  the  deceased,  and  that  being  so,  the  decisions  of  \ 
the  Court  have  established  the  sufficiency  of  the   \ 
acknowledgment  of  the  signature.     The  clause  ap-    < 
pointing  executors  must  be  omitted  in  the  probate  \ 
and  there  must  be  the  consent  of  the  parties  in- 
terested.   The  form  must  be  this: — Administration 
with  the  will   annexed  must   be   decreed  to  the 
widow,  as  relict,  not  as  residuary  legatee,   I  do 
not  think  she  is  residuary  legatee,  nor  executrix 
according  to  the  tenor. 


At  the  conclusion  of  this  case,  the  learned  Judge 
said : — 
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1843.  I  wish  it  to  be  understood  as  the  general  rule  of 

May  19th.     this  Court,  that  in  every  case  where  the  consent 

inthT^odiof  of  parties  is  required,  proxies  of  consent  must  be 

DAT,i,       actually  in  the  registry  before  the  Court  is  moved 

to  make  any  decree  in  such  case. 


In  the  goods  of  John  Bullock,  deceased. 
1843-  Motion. 

June  8th.  _ 

a  will,  written  John  Bullock  died  a  widower,  possessed  of  per- 
haifofthe»e«  so oal  estate  of  about  600/.,  leaving  four  children, 
8h^tofPa°per,  namely,  John  Bullock,  Emily  Symes,  wife  of  James 
(teiSSSetw^  symes,  Richard  Bullock,  and  James  Bullock,  him 
folded  broad-  surviving.  The  deceased  left  a  will,  which  was  made 
witnesses  and  and  executed  in  manner  following :  it  was  written 
subscnbed  on  on  the  lower  half  of  the  second  side  of  a  sheet  of 
ofVe^retside  foolscap  paper,  the  upper  half  of  the  third  side  had 
wLwng^e28  been  tom  off>  and  th*  l°wer  half  of  that  side  when 
will  ui  be  con-  folded  down  concealed  the  writing  on  the  lower 

tamed  on  the  m 

upper  hair  of  t  half  of  the  second  side  of  the  paper.     The  will  was 

Probate  gran-    as  follows :  "  This  is  the  last  will  and  testament  of 

eoDMntof  The    me,  John  Bullock,  of  No.  9,  St.  James's  Square,  in 

next  of  kin.      the  cJty  of  Westminster,  made  this  13th  day  of  June, 

1842,  I  give  and  bequeath  unto  James  Symes  all 

my  property  and  effects  whatever  and  wheresoever 

to  and  for  his  own  absolute  use  and  benefit,  and  J 

do  hereby  nominate  and  appoint  to  be  the  executor 

of  this  my  last  will  and  testament,  John  Bullock, 

John  Bullock,  James  Symes,  Rollisson's  Cottages, 

Tooting,  Surrey."     On  the  lower  half  of  the  first 

side  of  the  sheet — "  witness  my  hand  this  present 
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13th  day  of  June,  1842.     John  Bullock.     In  the       1843. 
presence  of  the  testator,  by  his  desire,  and  in  the     J***  8^ 
presence  of  each  other.   Witnesses,  Hudson  Gurney,  in  the  goods  of 
No.  9,  St.  James'$  Square,  Thomas  Young,  209,      fo^rf! 
Piccadilly ."    Mr.  Gurney,  by  affidavit,  deposed : — 
that  the  deceased  was  his  porter  ;  that  on  the  12th 
of  June,  1842,  he  suggested  to  the  deceased,  who 
was  then  very  ill,  the  propriety  of  settling  his  affairs, 
to  which  he  assented,  and  expressed  a  desire  to 
make  his. will,  which  he  said  would  be  a  very  short 
one.     That  the  deceased  was  always  of  a  very  close 
and  reserved  disposition,  and  deponent,  believing 
that  he  would  be  averse  to  calling  upon  any  one  of 
his  fellow  servants  to  witness  his  will,  and  would 
wish  to  conceal  what  his  property  was,  and  what 
was  the  disposition  made  of  it,  told  him,  that  he, 
deponent,  and  Mr.  Young,  the  surgeon,  who  was 
attending  him,  would  be  the  witnesses,  if  he  wished 
it.    That  deponent  took  up  a  sheet  of  foolscap  paper 
and  folded  it  down  the  middle  (broadways)  and  told 
the  deceased,  he  might  write  his  will  on  the  upper 
part  of  the  side  so  folded,  so  that  the  witnesses  sub- 
scribing their  names  to  the  lower  part  of  the  fold 
would  not  see  the  contents.     That  he  left  such  sheet 
of  paper  with  the  deceased.     That  on  the  following 
day,  Mr.  Young  having  called  to  see  the  deceased, 
the  latter,  in  the  presence  of  Mr.  Gurney,  expressed 
a  wish  to  execute  his  will,  which  he  said  he  had 
made,  and  then  produced  the  same  sheet  of  paper, 
which  Mr.  Gurney  had  given  him  on  the  previous 
day,  folded  down  ;  that  deponent,  supposing  the 
will  had  been  written  on  the  upper  part  of  the  fold 
wrote,  on  the  lower  part  of  the  first  side  the  words 
"  witness  my  hand  this  present  13th  day  of  June, 
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Bullock, 
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1843.  1842/*  That  the  deceased  signed  his  name  in  the 
June  8th.  joint  presence  of  deponent  and  Mr.  Young,  who 
inthegomfeof  both  subscribed  it  in  the  presence  of  the  deceased. 
That  deponent  does  not  remember  to  have  seen 
the  outer  side  of  the  paper  at  the  time  of  execution, 
and  did  not  notice  any  part  of  the  same  to  have 
been  cut  off. 

Jenner  moved,  for  probate  of  this  paper  to  be 
granted  to  John  Bullock,  the  son  of  the  deceased,  as 
executor,  upon  consent  of  the  three  other  children 
and  of  James  Symes. 

Sir  Herbert  Jenner  Fust. 

Perhaps,  strictly  and  literally  looking  at  the  lan- 
guage of  the  Wills  Act,  this  paper  is  not  signed  at 
the  foot  or  end  thereof;  however,  upon  the  consent 
of  all  parties  interested,  I  think  I  am  able  to  decree 
probate  of  it. 

It  is  very  unfortunate  that  more  pains  are  not 
taken  to  comply  duly  with  the  provisions  of  this 
act. 


1843. 


In    the    goods    of  Charles    Ventris    Field, 
deceased. 

,^  Motion. 

June  19th. 

pa^forPr         Charles  Ventris  Field  died  on  the  17th  of 
E^e^viii    May,  1843,  leaving  a  widow,  and  one  child  him 

hid  lost  the 

use  of  speech, 

and  almost  of  limbs,  signed  with  a  mark  and  duly  attested,  pronounced  for, 
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surviving.     He  also  left  an  illegitimate  child.    Both       1843. 
these  children  were  minors.    For  some  time  previous    June  i9th. 
to  his  death  the  deceased  had  been  labouring  under  inthTjpodsof 
the  effects  of  paralysis,  which  had  deprived  him  of     ^^1* 
speech,  and  almost  of  the  use  of  his  limbs. 

On  the  13th  of  May,  three  days  before  his 
decease,  it  being  ascertained  that  the  deceased 
wished  to  make  a  will,  and  also  the  way  in  which 
he  wished  to  dispose  of  his  property,  his  brother 
Francis  Ventris  Field,  a  solicitor,  wrote  a  will  for 
him. 

The  circumstances  attending  the  execution  of  the 
will  were  thus  stated  in  the  affidavit  of  one  of  the 
attesting  witnesses. 

Henry  Sawford,  of  Finchley,  in  the  county  of  Mid- 
dlesex, carpenter,  deposed,  that  on  the  13th  day  of 
May,  he  went  into  the  bed-room  of  the  deceased. 
That  there  were  then  in  the  room,  the  wife,  the 
mother,  three  brothers,  and  two  sisters  of  the  de* 
ceased^  as  also  Mary  Chambers,  his  nurse.  That 
Robert  Field,  one  of  the  brothers,  then  produced  the 
will  in  question  to  the  deceased,  saying,  he  had 
brought  the  paper  for  him  to  sign.  That  the  de- 
ceased appeared  to  understand  the  nature  of  it,  and 
put  out  his  hand  to  take  it.  That  the  deceased  was 
unable  to  sign  his  name  to  the  will,  or  to  make  any 
declaration  in  respect  thereof.  That  a  pen  was  put 
into  the  hand  of  the  deceased,  and  he  made  a  cross 
or  mark  at  the  bottom  of  the  first  and  second  pages, 
and  twice  on  the  third  page.  That  deponent  and 
Mary  Chambers,  who  were  both  present  during  the 
whole  time,  then,  in  the  presence  of  the  deceased 
and  of  each  other,  subscribed  their  names  as 
witnesses  to  the  execution  of  the  will. 

vol.  in.  c  c  ci 
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By  this  will  the  deceased  made  provision  for  his 
June  i9th.     widow  and  children,  and  appointed  his  widow  and 
infcT^odsrf  b»  brother  Francis  V.  Field,  executors. 

FlKLD, 

■dt  ceased, 

Jenner  moved  for  probate. 

Per  Curiam.— The  evidence  as  to  the  deceased's 
capability  of  understanding  the  will  is  very  slight; 
but  the  brother  appears  to  have  done  all  in  his 
power  towards  the  benefit  of  the  illegitimate  child. 
I  think,  under  the  circumstances,  probate  may  pass. 

Motion  granted. 


In  the  Goods  of  William  Martin,  deceased. 


1843. 

July  6th. 

Will  prepared 
and  executed 
on  a  printed 
form ;  motion 
for  probate 
rejected.    Tes- 
tator misled  by 
printed  direc- 
tions. 


Motion. 

William  Martin  died  in  May,  1843.  Being 
desirous  of  making  his  will,  the  deceased  requested 
W,  Ponsonby  (one  of  his  executors)  to  prepare  the 
same  for  him ;  which  W.  Ponsonby  did,  by 
writing  the  same  on  a  printed  form,  and  he  after- 
wards read  the  same  over  to  the  deceased,  who 
approved  thereof.  On  the  3rd  of  May,  1843,  W. 
Ponsonby  again  read  this  will  over  to  the  deceased, 
in  the  presence  of  R.  Mann  and  J.  Martin ;  and 
the  deceased  again  expressed  his  approbation  of  it, 
and  desired  and  proposed  to  execute  it. 

The  will  was  signed  and  attested  as  follows : — 
The  sheet  of  paper  on  which  the  printed  form 
was  contained,  was  divided  into  two  columns  or 
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divisions  by  ruled  lines,  and  the  left-hand  column       1848. 
subdivided  by  another  line.    The  first  left-hand     Jaiyfth. 
column  contained    printed  directions  for  signing  in  the  goo*  of 
and  attesting.     The  second  of  such  two  columns        ARTIH' 
was  thus  headed,  "  Margin  for  signature  of  testator 
and  subscription  of  witnesses  in  case  of  any  altera- 
tion in  the  will.9'     The  right-hand  column  con- 
tained the  body  or  dispositive  part  of  the  will ;  the 
will  was  written  on  the  first  and  second  sides  of  the 
sheet,  the  second  side  concluding  with  the  appoint- 
ment of  executors,  which  occupied  ten  consecutive 
lines ;  underneath  this  was  an  attestation  clause. 

The  testator  signed  the  first  side  of  the  sheet 
within  the  second  left-hand  column,  and  the  at- 
testing witnesses,  R.  Mann  and  J.  Martin,  sub- 
scribed underneath ;  the  deceased  and  the  witnesses 
also  signed  the  second  side  in  like  manner,  his 
signature  being  opposite  to  the  fifth  line  of  the 
appointment  of  executors,  the  name  of  the  first 
witness  opposite  the  seventh,  and  of  the  second 
opposite  the  ninth  line.  The  witnesses  also  sub- 
scribed at  the  end  of  the  attestation  clause. 

Addams  moved  for  probate.  Compliance  with 
the  regulations  of  the  printed  form  is  sufficient; 
the  mode  in  which  the  paper  has  been  divided, 
makes  the  portion  appropriated  for  the  signature 
of  the  testator  and  lor  the  subscription  of  the  wit- 
nesses, to  be  in  fact  the  end  of  the  will.  The  dis- 
positive part  at  least  is  duly  signed  and  attested. 

Sir  Herbert  Jennbr  Fust. 
I  am  afraid  of  putting  a  construction  upon  the 
act,  as  regards  the  question  involved  by  this  will, 

c  c  c  2 
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1843.      on  an  ex  parte  motion.     If  this   will   had   been 
July  6th.     written  on  a  common  sheet  of  paper,  I  think  it 
in  thesis  of  would  not  have  been  properly  signed.     I  do  not 
¥«£*l      ^y  that  the  printed  form  is  wrong,  but  the  direc- 
tions as  to  executing  the  will  have  been  misunder- 
stood.    I   cannot   pronounce  that   this  is  a  will, 
"sigqied  at  the  foot  or  end  thereof;9'  it  is  signed 
at  the  left-hand,  opposite  about  the  middle  of  the 
appointment  of  executors,  in  the  right-hand  column 
{  or  division  of  the  paper.     The   Court  would  be 
desirous,    if  possible,    to  decree   probate  of   this 
will,  but  cannot  do  so  on  a  mere  motion. 
I  must  reject  this  application. 


In  the  Goods  of  Anne  Ashmore,  deceased. 
1843.  Motion. 


Nov.  16th.  

•totril  Anne  Ashmore  died  on  the   19th  of  August, 


A  testatrix 


duced  a  codicil,  1843,  aged  eighty-six  years,  having  made  a  will, 
handwriting,     which  was  duly  executed  and  attested,  and  whereof 

and  with  her         .  .         , 

signature  made  she  appointed  two  executors. 
?££££?       On  the  16th  of  June,  1843,  the  deceased,  with 
S^wto/tt*  ^er  own  hand,  wrote  a  codicil,  and  took  it  into  a 
h«r  remiert,      room  where  two  of  her  maidservants,  Anne  Cole, 

made  their 

marks  thereto;  and  Elizabeth  Sharpe,  were  employed  about  some 
wrote  the  household  work.  She  requested  them  to  make 
wlmettesoppo-  their  marks  to  the  paper,  which  they  did,  in  her 
rwpecSve  presence.  Nothing  was  said,  on  this  occasion,  by 
nS«Jkeaad,by  ^e  deceased,  as  to  her  signature,  or  as  to  the  paper 

wrong  surname 

of  one  of  them .    Probate  granted. 
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being  of  a  testamentary  nature,  but  one  of  the  wit-      1843. 
nesses,  Anne  Cole,  saw  and  recognised  the  signa-     Nov.  i6th. 
ture  of  the  deceased,  made  at  the  end  of  the  last  inthTwiaof 
line  of  the  paper,  aSS? 

After  the  death  of  the  testatrix,  this  codicil  was 
found,  with  the  following  Christian  and  surnames, 
written  opposite  to  or  against  the  respective  marks 
of  the  two  witnesses, — "  The  mark  of  Anne  Cole." 
— "  The  mark  of  Elizabeth  Cummins:9 

It  appeared,  by  the  affidavits,  that  a  person 
named  Elizabeth  Cummins,  had,  a  short  time  pre- 
viously to  the  day  on  which  the  codicil  was  exe- 
cuted, been  on  a  visit  to  a  servant  of  the  deceased, 
but  was  living  at  some  distance  from  the  residence 
of  the  deceased,  on  the  day  in  question. 

The  two  attesting  witnesses  recollected  all  the 
circumstances  attending  the  attestation  of  the  codi- 
cil, and  recognised  their  marks  to  it. 

M.  Phillimore,  moved  for  probate  of  the  will 
and  codicil ;  he  submitted,  that,  upon  the  evidence 
of  the  attesting  witnesses,  the  mistake,  by  the  name 
Cummins  being  written  for  Sharpe,  a  fact  virtually 
immaterial  in  itself,  was  fully  explained,  and  was 
fairly  to  be  accounted  for,  by  reason  of  the  extreme 
age  of  the  testatrix.  That  this  circumstance  being 
cleared  up,  there  was  a  sufficient  acknowledgment 
of  the  signature  of  the  testatrix  within  the  principle 
of  several  late  decisions  of  this  Court. 

Judgment. 
Sir  Herbert  Jbnner  Fust. 
It  is  quite  clear,   upon  the  affidavits,  that  the 
deceased  must  have  written  the  name  of  Cummins 
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1843«,      by  mistake  for  Sharpe;  I  do  not  think  this  fact  of 

Not.  16th.     any  gerfoug  importance;    here  are  two  witnewes 

iatfaGoofcrf  who  dnly  attested  this  paper,  and  recognise  their 

marks.    The  only  difficulty  I  have  felt,  is,  whether, 

upon  motion,  I  can  hold  that  there  has  been  a 

sufficient  acknowledgment  of  her  signature,  by  the 

deceased  to  the  witnesses:    but  there  have  been 

several  late  cases,  where,  when  a  paper  has  been 

,  proved  to  be  in  the  handwriting  of  a  testator  or  a 

'  testatrix,  and  the  signature  was  clearly  and  visibly 

apparent  on  the  face  of  it,  the  production  of  that 

paper  to  two  witnesses,  present  at  the  same  time, 

!  accompanied  with  a  request  to  them  to  subscribe  it, 

<  has  been  held  a  sufficient  acknowledgment  of  an 

unquestioned  signature. 

I  think,  in  this  case,  there  has  been  a  sufficient 
acknowledgment  of  the  signature  of  the  deceased, 
and  that  there  is  a  due  attestation. 

Let  probate  pass  of  this  will  and  codicil. 


In  the  goods  of  John  Gore,  deceased. 
1843.  Motion. 


Nov.  27th. 


Dwp^epwt  John  Gore  died  on  the  2nd  of  August,  1843 ; 
oltofetrife  having,  in  April,  1838,  made  and  executed  a  will 
<*  *ih«*o£  in  manner  following.  The  body  or  dispositive  part 
second  «de  was  written  on,  and  occupied  the  entire  first  side  of 
utum clause,    a  sheet  of  paper;  the  second  side  of  the  sheet  was 

signature  of  the 

testator,  and 

subecription  of  wrtneMe*  on  the  third  ode.    Probate  granted. 
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left  in  blank ;  on  the  third  side  was  a  full  attestation      1843. 
clause,  and,  at  the  foot  or  end  thereof,  were  the    Nov.  rah, 
signature  of  the  testator  and  the  subscriptions  of  in  the  goo*  of 
two  witnesses.  d$omt$d. 

The  will  had  been  duly  executed  as  regarded  the 

act  of  signing  and  attesting. 

■ 

White  moved  for  probate,  he  cited,  In  the  goods 
of  Carver,  deceased  (a). 

Judgment. 
Sir  Herbert  Jenner  Fust. 
There  is  a  material  distinction  between  that 
case  and  the  present  in  one  respect ;  here  the  will 
is  signed  and  attested  on  the  third  side  of  the  sheet 
of  paper,  the  whole  body  of  the  will  is  contained  on 
the  first,  the  second  side  being  left  entirely  in  blank; 
however,  upon  the  circumstances  I  think  the  act  of 
Parliament  has  been  sufficiently  complied  with. 
By  this  will  the  whole  of  the  deceased's  property  is 
disposed  of,  it  is  given  to  the  wife,  and  she  is  named 
sole  executrix ;  and,  consequently,  there  is  no 
reason  to  apprehend  that  the  deceased  intended  to 
make  any  further  bequest.  If  the  whole  of  the 
property  had  not  been  disposed  of,  the  Court  might 
have  thought  that  the  will  was  provisionally  exe- 
cuted, and  that  the  deceased  intended  to  reserve  to 
himself  the  power  of  giving  other  legacies  from  time 
to  time.  This  paper  is  very  fairly  written ;  there  is 
not  a  single  alteration  or  erasure  in  it :  at  the  con- 
clusion of  the  first  side  are  these  words,  "  I  have 
hereunto  set  my  hand  and  seal" — here  that  side  ends. 

(a)  Ante,  p.  29. 
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1843,       The  will  is  not  signed  on  this  side,  nor  on  the  second 

tfor.*7tfc.    side,  that  is  left  in  blank ;  on  the  third  side  is  the 

i.fe^odsof  attestation  clause,  the  signatures  of  the  testator  and 

iZZU.      of  two  witnesses.    It  cannot  be  said  to  be  signed  at 

the  foot,  but  it  may  be  said  to  be  signed  at  the  end. 

Under  these  circumstances  probate  <A  this  paper 

may  pass. 
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Townley  v.  Watson.  1844. 


January  25th. 


Sarah  Townley,  spinster,  died  on  the  20th  of  a  testatrix, 
October,   1843.      The   deceased  was   possessed  of  Inimorev^ 
1500Z.  Bank  stock,  being  the  only  property  which  ^^ofw 
she  was  enabled  to  dispose  of  by  will.     On  the  ^"fJSJJJ 
10th  of  March,  1837,  she  duly  executed  a  will  in  partfobiiter- 

J  ated  could  be 

the  presence  of  her  solicitor,  who  had  prepared  the  distinguished 
same  for  her.     By  this  will,  she  gave  several  lega-  of  the  will, 
cies  ;  and  among  them,  legacies  to  Dr.  Watson,  and  wis^a  complete 
to  his  children  ;  and  she  appointed  her  brother,  Mr.  ^J?^J 
Townley,    sole    executor    and    residuary   legatee.  ?ie^.ninK  °^he 
Upon  her  death,  this  will  was  found  sealed  up  in  ».2i. 
an  envelope,  but  the  lines  or  passages  containing 
the  legacies  to  Dr.  Watson  and  to  his  children  were 
so  completely  obliterated  with  a  pen  and  ink,  as  to 
be  illegible.  • 

These  obliterations  not  being  attested  accordiug 
to  the  forms  prescribed  by  the  9th  section  of  the 
Wills  Act,  a  question  arose  whether  this  was  a  good 
revocation  of  the  legacies  within  the  intent  and 
meaning  of  thfe 21st  section  of  the  same  act;  Mr. 
Townley,  the  executor,  accordingly  propounded 
the  will  without  the  obliterated  passages.  His  allega- 
tion, after  stating  to  the  above  effect,  pleaded,  "  That 
at  the  time  when  the  deceased  executed  her  will, 
her  Bank  stock,  at  the  then  market  price,  would 
not  only  have  paid  all  the  legacies,  but  have  left 

VOL.  III.  D  D  D 
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1844.  a  residue.  That  some  time  in  the  year  1842,  the 
Jamaiy  25th.  deceased  having  a  mind  absolutely  to  revoke  certain 
To^Ttv  °f  the  legacies  contained  in  her  will,  obliterated 
wlm  t'16  8ame  altogether  with  ink,  so  as  totally  to  efface 
the  same ;  and  so  that  the  same  cannot  be  made 
out  on*  inspection  of  the  will.  That  immediately 
after  obliterating  and  effacing  the  same,  she  shewed 
the  will  to  a  female  servant,  and  asked  her 
whether  she  could  make  out  what  had  been  written 
there,  at  the  same  time  holding  the  will  up  to  the 
light,  to.  enable  her  to  judge  the  better ;  that  the 
said  servant  told  her,  she  could  not  make  it  out; 
whereupon  the  deceased  boasted  how  effectually 
she  had  effaced  the  words.  That  the  said  servant 
having  remarked,  that  some  question  might  arise 
as  to  the  obliterations;  the  deceased  said,  "  So  that 
I  have  done  it,  that  you  cannot  make  it  out,  that  is 
sufficient."  That  the  deceased,  at  the  same  time 
stated,  as  the  reason  for  making  such  obliterations, 
that  it  was  "  In  order  that  there  might  be  some 
residue  for  her  brother,  which  otherwise,  owing  to  the 
depreciation  of  Bank  stock,  there  would  not  be." 

On  behalf  of  the  legatees,  a  counter  allegation 
was  offered,  in  substance,  pleading,  "  That  the  de- 
ceased gave  instructions  to  her  solicitor  to  prepare 
her  will,  and  that,  pursuant  to  such  instructions, 
a  draft  will  was  prepared,  and  the  will  propounded, 
copied  or  engrossed  from  such  draft ;  that  the  two 
instruments  were  compared  together,  and  found  to 
agree  in  all  respects.  That  the  said  solicitor  took 
the  will  to  the  deceased,  who  approved  of  it,  and 
duly  executed  it.  That  at  such  time  there  were 
no  obliterations  whatever  on  the  face  of  the  will. 
That  the  draft  will  was  now  in  existence  and  pro- 
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duced,  and,  by  reference  to  it,  the  obliterated  pas-      *844. 
sages  could  be  faithfully  and  fully  restored."  January  25th. 

The  two  allegations  came  on  for  argument.  Townlry 


against 
Watson* 


Addams  moved  the  admission  of  the  first  allega- 
tion. 

H.  I.  Nicholly  on  behalf  of  the  legatees,  was 
proceeding  to  oppose  the  admission  of  this  allegation, 
by  reference  to  the  facts  contained  in  the  second 
allegation,  when  he  was  stopped, 

Per  Curiam. — The  second  allegation  is  not  yet 
before  the  Court;  the  Court  cannot  travel  out  of 
the  allegation  now  in  debate. 

H.  I.  Nkholl  referred  to  Brooke  v.  Kent,  (a) 
as  a  case  closely  resembling  this  in  which  the  Judi- 
cial Committee  had  ordered  the  argument  on  the 
admission  of  an  allegation  propounding  a  will  with- 
out the  obliterated  words,  to  stand  over,  until  a 
counter  allegation,  propounding  it  with  those  words, 
had  been  given  in,  in  order  that  the  two  allegations 
might  be  debated  together  as  one  single  plea. 

Addams,  (one  of  the  counsel  in  Brooke  v.  Kent,) 
said,  that  what  has  been  stated  as  to  the  course 
pursued  by  the  Judicial  Committee  was  quite 
correct. 

Per  Curiam. — That  may  be  the  rule  of  the  Judi- 
cial Committee,  but  it  is  not  the  rule  of  this  Court. 


(a)  3  Moo.  P.  C.  C.  334. 
D  D  D  2 
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1844.  H.  I.  Nicholly  then  admitted,  that  unless  he 

j  lb  vary  26th.  at  liberty  to  assume  the  facts  stated  in  the  counter 

ivTTTey      allegation,  and  to  argue  from  them,  as  being  pro- 

•  «"»*«      bable    circumstances,  he  could    not    oppose    the 

admission  of  the  first  allegation ;  by  reason,  there 

was  at  present  no  constat  that  any  evidence  of  the 

obliterated  passages  could  be  produced. 

Sir  Herbert  Jenneb  Fust. 

I  am  of  opinion  that  this  allegation  most  be 
.   admitted. 

The  2 1st  section  of  the  present  Wills  Act,  pro- 
vides "That  no  obliteration,  interlineation,  or  other 
alteration  made  in  any  will,  .after  the  execution 
thereof,  shall  be  valid  or  have  any  effect,  except  so 
.  far  as  the  words  or  effect  of  the  willy  before  such 
alteration  shall  not  be  apparent,  unless  it  be  re- 
executed  as  prescribed  by  the  act,"  and  the  con- 
struction which  the  Court  has,  in  a  former  case,  put 
upon  that  word,  "  apparent"  is,  apparent  on  the 
face  of  the  instrument  itself 

In  the  case  of  Brooke  v.  Kent,  evidence  dehors 
the  will  was  admitted ;  but  that  was  a  question  of 
intention,  and  was  so  treated  by  the  Judicial  Com- 
mittee. There  was  no  intention  entirely  to  revoke 
a  legacy,  the  wish  was  to  substitute  a  sum  of  1002. 
for  200/.  In  this  case,  there  is  no  intention  to  sub- 
stitute one  legacy  for  another;  the  intention  is 
to  revoke  the  legacies  in  toto.  The  Court  being  of 
opinion,  that  the  proper  construction  of  the  21st 
section  is  that  to  which  I  have  just  referred,  con- 
siders this  allegation  admissible;  and  that  if  the 
facts  pleaded  be  proved,  this  instrument  will  be 
entitled  to  probate  without  the  obliterated  parts. 


i 
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The  second  allegation  now  came  on  to  be  debated*       1844. 

January  26th. 

/  Addams.  This  allegation  is  inadmissible;  as-  to^Tet 
suming  that  the  words  obliterated  can  be  correctly  \\^^m 
shewn  by  extrinsic  evidence,  this  is  not  a  mere 
alteration,  it  is  not  a  simple  obliteration  in  a  will,  it 
is  a  revocation  by  destruction  of  a  considerable  por- 
tion of  an  instrument.  This  case  comes  under  the 
20th  section,  which  enacts  "That  no  will  or  codicil, 
or  any  part  thereof  \  shall  be  revoked,  otherwise  as 
hereinbefore  mentioned  ;  or  by  the  burning,  tear- 
ing, or  otherwise  destroying  the  same,  with  the 
intention  to  revoke."  This  is  a  complete  destruc- 
tion of  apart  thereof  with  an  intention  to  revoke; 
it  matters  not  how  the  act  of  destruction  takes 
place,  if  the  words  are  not  legible  it  is  as  complete 
as  if  th*  deceased  had  torn  off,  or  cut  out  this  portion 
of  the  will,  and  burnt  it. 

H.  L  NicholL  This  case  comes  under  the  21st 
section  ;  each  legacy  is  a  separate  gift,  and  the  fact 
that  several  separate  gifts  have  been  obliterated, 
cannot  be  taken  advantage  of  so  as  to  bring  the 
case  within  the  20th  section ;  that  is,  by  arguing 
that  the  several  obliterations  together  form  so  large 
a  portion  of  the  entire  will  that  they  constitute  a 
part  or  parts  thereof,  within  that  section.  The 
Legislature  must  be  taken  to  have  used  the  word 
"  apparent'9  with  reference  to  the  tribunals  which 
decide  on  what  constitutes  a  will.  What  is  the 
invariable  mode  in  which  matters  cognizable  by 
Courts  of  law  are  made  apparent  to  those  Courts  ? 
by  proper  legal  evidence.  A  contrary  construction 
would  make  revocation  by  obliteration  depend  on 
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1844.      the  acuteness  of  vision  in  a  Judge  ;  the  Judge  of  a 
January  25th.  Court  is  the  proper  person  to  decide  a  question  of 
To^Tky     obscure  handwriting,  Remon  v.  Hayward.  (a) 

against 
Watson. 

Per  Curiam. — That  is  not  the  rule  in  this  Court; 
this  Court  looks  to  the  evidence  of  engravers  and 
persons  skilled  in  the  art  of  decyphering,  and  de- 
cides upon  their  testimony  according  to  the  best  of 
its  judgment 

[Argument]  That  could  scarcely  he  the  inten- 
tion of  the  Legislature ;  such  evidence,  from  its  very 
nature,  will  almost  always  be  conflicting ;  in  intri- 
cate cases  it  must  ever  be  doubtful ;  supposing,  in 
this  very  case,  an  engraver  can  be  found  who  will 
read  these  several  legacies  as  "two  hundred, "instead 
of  "one  hundred  pounds"  each,  will  the  .Court, 
with  this  facsimile  copy  of  the  will  before  it,  order 
the  words  "  two  hundred  "  to  be  inserted  in  the 
probate  ? 

Per  Curiam. — If  it  be  the  only  evidence  that  may 
be  the  effect  of  the  construction  which  i  have  already 
put  on  this  section  of  the  act,  and  which  has  not  as 
yet  been  overruled.  But  you  have  not  pleaded,  that 
the  words  can  be  made  out  by  the  evidence  of 
engravers,  so  that  the  Court  will  not  be  embarrassed 
with  the  difficulty  suggested. 

[Argument'] — Such  a  construction  renders  that 
part  of  the  section,  which  provides,  that  all  altera- 
tions and  obliterations  shall  be  attended  with  the 

(a)  2  Add.  Ell.  666. 
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ceremonies  prescribed  in  the  9th  section,  a  mere       1844. 
nullity ;  no  person  will  care  to  comply  with  those  January  25th. 
ceremonies,   if  simply   tearing  off  or  cutting  out      Towhlbt 
three  lines  in  a  will,  can  produce  the  same  effect:      Wauon. 
it  is  contrary  to  the  whole  policy  of  the  statute. 

Sir  H.  Jenner  Fust. 
The  question  in  this  case  now  turns  on  the  admis- 
sibility of  an  allegation,  offered  in  opposition  to  an 
allegation-  already  admitted,  and  which  has  pro- 
pounded a  paper  bearing  date  in  the  year  1837,  j 
having  on  the  face  of  it  certain  alterations  or  obli- 
terations. Circumstances  were  pleaded,  in  that 
allegation,  which  could  leave  no  doubt  in  the  mind 
of  the  Court,  that  it  was  the  intention  of  the  deceased 
to  revoke  several  of  the  legacies,  which  she  had,  at 
one  time,  given  as  part  of  that  instrument.  Look- 
ing to  what  the  deceased  had  done  the  Court  was 
of  opinion,  that  according  to  the  construction  which  ■ 
it  deems  the  proper  construction  of  the  21st  section 
of  the  Wills  Act,  it  was  bound  to  give  effect  to  those 
obliterations  as  revocations  of  part  of  the  will,  inas- 
much as  the  words  effaced  are  not  apparent  on  the 
will  itself.  That  decision  is  in  accordance  with  a 
former  expressed  opinion  of  the  Court,  to  which  it 
still  adheres,  and  to  which  it  will  continue  to  adhere 
until  better  advised.  The  allegation  of  Dr.  Watson 
pleads,  what  the  words  of  this  will,  in  its  original 
or  unaltered  state,  were ;  but  it  does  not  plead,  that 
these  words  are  apparent  on  the  face,  of  the  instru- 
ment itself,  or  that  they  can  be  made  out  by  the  aid 
of  magnifying  glasses,  or  by  evidence  of  that  nature ; 
it  simply  pleads  the  fact,  that  the  words  obliterated 
were   such   and   such,    and,    in    supply    of   proof, 
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1844.  adduces  the  draft  from  which  this  will  was  engrossed 
January  25th.  or  co pied,  and  tenders  the  evidence  of  the  profes- 
To^Iey  sional  gentleman  who  prepared  both  draft  and  will, 
wiiw*'.  aQd  who,  I  assume,  can  also  prove,  that  the  words, 
appearing  in  certain  lines  of  this  draft  copy,  are  the 
very  same  words  as  were  inserted  in  and  existing, 
on  that  portion  of  the  will  now  effaced,  at  the  time 
when  it  was  executed  by  the  deceased ;  and  to  be 
sure,  no  evidence  could  be  stronger  or  more  satisfac- 
tory to  the  Court  in  order  to  show  what  really  were 
the  contents  of  this  will  before  it  was  thus  mutilated. 
The  question,  therefore,  comes  to  this,  is  any,  and 
what,  evidence  admissible  to  prove  what  the  words 
obtiterated  in  this  will  were  at  the  time  when  it  was 
executed?  The  answer  to  this  depends  on  the 
construction  to  be  put  on  the  2 1st  section  of  the  act 
of  Parliament.  What,  then,  is  the  interpretation 
to  be  put  on  this  section,  when  either  words  in  a 
will,  or  the  effect  of  words,  are  so  completely  effaced 
or  obliterated  as  not  to  be  apparent  ?  Now,  I  think 
the  prima  fade  construction  must  be  apparent  on  the 
face  of  the  instrument  itself  and  not  that  suggested 
in  argument,  namely,  capable  of  being  made  appar 
rent  by  extrinsic  evidence.  What  is  an  obliteration  ? 
Is  it  not  by  some  means  covering  over  words  origi- 
nally written, so  as  to  render  them  no  longer  legible? 
I  cannot  understand,  if  the  Legislature  really  in- 
tended that  extrinsic  evidence  should  be  admitted, 
why  a  few  more  words  were  not  added,  which 
would  have  freed  the  section  from  all  doubt;  for 
instance,  why  was  it  not  thus  penned,  "  unless  the 
words  shall  be  capable  of  being  made  apparent" 

There  may  be  inconsistencies  and  there  may  be 
inconvenieneies — I  do  not  say  there  are — in  the 
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construction  I  am   putting  on  the  section ;  but  I       184*« 
think  it  is  impossible  to  read  the  words,  and  not  say,  January  26th. 
it  was  the  intention  of  the  Legislature,  that  if  a     towxliy 
testator  shall  take  such  pains  to  obliterate  certain      wlw*. 
passages  in  his  will,  and  shall  so  effectually  accom- 
plish his   purpose,  that  those  passages  cannot  be 
made  out  on  the  face  of  the  instrument  itself,  it  shall 
be  a  revocation  as  good  and  valid  as  if  done  accord- 
ing to  the  stricter  forms  mentioned  in  the  act  of 
Parliament.  ■ 

Moreover,  this  is  not  a  case,  where,  by  restoring 
the  words  obliterated,  the  Court  would  be  carrying 
out  the  intentions  of  the  deceased  ;  there  can  be  no 
doubt  that  it  was  her  intention  to  effect  a  complete 
revocation  of  these  legacies.  I  confess  I  do  not  feel 
the  force  of  the  argument, — as  to  the  inconvenience 
to  follow  from  such  a  construction;  because  the 
Court  will  not,  in  the  first  instance,  take  upon  ftself 
to  decide,  whether  the  words  obliterated  can  or 
cannot  be  made  out ;  if  it  be  asserted  in  an*allega- 
tion  that  they  are  capable  of  being  distinguished  on 
the  face  of  the  will,  the  Court  will  refer  such  an 
allegation  to  proof,  and  then  pronounce  its  judg- 
ment according  to  the  testimony  which  may  be 
offered  at  the  hearing. 

The  construction  which  has  been  put  upon  the 
21st  section  by  the  Judicial  Committee  is  this: — 
That,  as  in  the  prior  section,  the  20th,  where  a  will 
is  to  be  revoked  by  burning,  tearing,  or  otherwise 
destroying  the  same,  the  act  must  be  done  with  an 
intention  to  revoke;  so,  in  the  21st  section,  the 
Legislature  must  be  assumed  to  have  meant,  that 
an  obliteration,  interlineation,  or  other  alteration, 
shall  be  made  anbno  revocandi,  with  an  intention  to 
revoke,  not  to  substitute. 
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184*.  Brooke  v.  Kent  turned  entirely  on  the  want  of 


Towm.iT 

agminst 

Watson. 


January  26th.  intention  to  revoke,  and  that  intention  may  be  made 
out  precisely  as  in  other  cases.  I  really  do  not 
think  I  should  be  justified  in  departing  from  what  I 
have  over  and  over  again  repeated  is  my  construc- 
tion of  this  act  of  Parliament.  I  do  not  enter  into 
the  question  of  the  construction  of  the  20th  section, 
or  how  far  it  refers  to  the  destruction  of  the  whole 
or  of  part  of  a  will.  I  put  the  construction,  I  have 
already  stated,  on  the  2 1st  section,  upon  the  ground, 
that  these  words  not  being  apparent  on  the  face  of 
the  instrument,  are  not  to  be  supplied  by  extrinsic 
evidence.  I  think,  however,  this  a  very  fair  case 
upon  which  to  take  the  opinion  of  the  superior 
Court.  I  admit  the  allegation  of  the  executor,  and 
reject  that  of  Dr.  Watson. 


Feb.  22nd. — On  this  day,  upon  proof  of  the  facts 
pleaded  in  the  allegation  of  the  executor,  the  Court 
pronounced  for  the  will  without  the  obliterated 
passages.     Costs  out  of  the  estate. 


1844. 


James  v.  Cohen. 


This  was  a  cause  of  proving  in  solemn  form  of 
law  the  last  will  and  testament,  with  two  codicils 


February  26th. 

A  testator,  in 

the  Tear  1832, 

made  a  will 

and  codicil, 

and,  in  March,  1836,  a  second  codicil.     Tn  October.  1836,  he  executed  a  new  will,  j 

by  his  solicitor,  and  which  was  delivered  into  his  own  possession.     At  his  death  the  will  of  1836 

could  not  be  found.     Held,  that  the  effect  of  the  execution  of  the  later  will  was  to  revoke  the 

prior  will  and  codicils,  and  that  the  subsequent  destruction  of  the  second  will  by  the  testator  (so 

presumed  from  it  having  been  delivered  into  his  potgeasion  aod  not  being  forthcoming)  did  not 

/wr  $e  operate  to  revive  the  first  will  and  codicils. 
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thereto   of  Lyon    Cohen,  a   person  of  the  Jewish       1844. 
persuasion,  deceased,    promoted  by  Thomas  Hart  February 26th. 
James,  one  of  the  executors  named  in  the  second       j"^ 
codicil,  against  David  Cohen,  the  lawful  brother,       gjjjjjj 
and  one  of  the  next  of  kin  of  the  deceased. 

The  first  Article  of  the  allegation,  propounding 
the  will  and  codicils,  in  substance  pleaded,  that  the 
testator,  with  his  own  hand,  drew  up  a  will,  and, 
on  the  21st  day  of  June,  1832,  signed  his  name 
twice  thereto,  first  in  English,  and  secondly  in 
Hebrew  characters.  That,  on  the  same  day,  he  in 
like  manner  drew  up  and  signed  a  codicil  to  his  said 
will. 

Second  Article j  that  on  the  19th  of  December, 
1833,  the  testator  entered  into  conversation  with  a 
Mr.  John  Saunders,  on  the  subject  of  his  said  will 
and  codicil,  and  showed  the  same  to  him  in  the 
presence  of  the  said  Thomas  Hart  James.  That 
Mr.  Saunders,  having  looked  over  the  sameu  in* 
formed  the  testator  that  they  ought  to  be  witnessed, 
whereupon  the  testaior  acknowledged  the  several 
signatures  to  the  will  and  codicil  in  the  presence  of 
Mr.  Saunders,  and  of  Thomas  Hart  James,  and  he 
directed  Thomas  Hart  James  to  write  a  memo- 
randum of  such  fact  upon  the  will.  That  Mr. 
Saunders  then  wrote  at  the  top  of  the  sheet  of  paper, 
containing  the  will  aud  codicil,  the  following 
memorandum : — "  This  document  acknowledged  in 
my  presence  Dec.  19th,  1833,"  and  then,  in  the 
presence  of  the  testator,  subscribed  his  name  thereto, 
which,  being  done,  the  testator,  in  the  presence  of 
Mr.  Saunders*  delivered  the  will  and  codicil  to 
Thomas  Hart  James,  and  directed  him  to  take  care 
of  them. 

Third  Article,  that,  on  the  18th  of  March,  1836, 
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1844.       the  testator,  intending  to  make  certain  additions  to 

Febnuiy26th.  his  will  and  codicil,  had  the  same  brought  to  him 

jl^li       by  Thomas  Hart  James,  and  he  then  conversed  with 

3SJS?.      ^e  said  Mr.  Saunders  on  the  subject  thereof,  and 

in  the  presence  of  Mr.  Saunders,  with  his  own  hand 

drew  up  the  second  codicil,  and  signed  it  in  Hebrew 

characters.     That  Mr.  Saunders,  in  the  testator's 

presence,  attested  the  same  by  writing  the  following 

words: — "Witness,  I.  Saunders."  That  the  testator 

then  gave  the  will  and  two  codicils  to  Thomas  Hart 

James,  and  desired  him  to  take  care  of  them. 

Fifth  Article,  that  subsequently  to  the  times 
when  the  testator  wrote  the  will  and  codicils,  and 
down  to  the  time  of  his  death,  he  mentioned  and 
spoke  of  his  will  and  codicils  as  being  in  the  custody 
of  Thomas  Hart  James. 

Sixth  Article,  that  Thomas  Hart  James  is  the 
grandson  of  the  late  wife  of  the  testator,  and  was 
brought  up  and  advanced  by  him  in  business.  That 
the  testator,  up  to  his  death,  entertained  and  ex- 
pressed a  great  regard  for  Thomas  Hart  James,  and 
for  his  sister  Mary  Anne  Cohen  James,  now  the 
wife  of  Mr.  C.  Atterton.  The  will  and  codicils 
were  as  follows  (Will) : — 

44  London,  June  21st,  1832.  This  is  my  last 
will  and  testament.  I  bequeath  to  Thomas  Hart 
James  all  my  stock  in  trade,  lease  of  my  house  I  live 
in,  all  fixtures  therein,  all  my  furniture,  plate,  linen 
of  all  descriptions,  wearing  apparel  of  every  sort, 
and  everything  whatsoever  that  is  within  my  house, 
and  all  debts  on  my  books  due  to  me,  and  all  accept- 
ances in  my  possession,  and  my  imperial  bonds  free 
from  all  demands.  Lyon  Cohen."  [Second  signa- 
ture in  Hebrew  characters.] 

Codicil  No.  1  (on  the  same  sheet  of  paper.) 
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"  All  my  other  property  to  be  equally  divided       1844» 
between  my  brother,  sister,  Thomas  Hart  James,  ra>re«y  gfth. 
and  Mary  Ann  Cohen  James,  and  all  demands  on       Jw» 
me  to  be  paid  therefrom.     Lyon  Cohen."     [Second       cLm*. 
signature  in  Hebrew.] 

(Indorsement.) 

"  This  document  acknowledged  in  my  presence, 
Dec.  19th,  1833.     I.  Saunders." 

Codicil  No.  2  "  I  appoint  my  worthy  friend  Mr. 
Benjamin  Ball,  and  my  grandson,  Thomas  Hart 
James,  executors  and  administrators,  March  18th, 
1836.  Lyon  Cohen.  [Second  signature  in  Hebrew.] 
Witness  I.  Saunders." 

David  Cohen,  the  brother  of  the  testator,  gave  in 
an  allegation  in  answer,  pleading  in  substance  as 
follows : — 

First  Article,  that  in  the  month  of  Octpber,  1836, 
the  testator  gave  instructions  to  his  solicitor,  Mr. 
Morris,  for  the  preparation  of  a  draft  will.  That  a 
draft  will  having  been  prepared,  pursuant  to  such 
instructions,  the  testator  approved  thereof,  and  the 
same  having  been  engrossed  was  duly  executed  in 
the  same  month  by  the  testator.  That  he  thereby 
expressly  revoked  all  former  wills  and  codicils  by 
him  theretofore  made  and  executed. 

Second  Article,  that  the  said  last  mentioned  will 
was  left  with  the  testator,  and  he  repeatedly  after- 
wards adverted  to  the  facts  both  of  his  having  made 
such  will,  and  of  the  same  being  in  his  own  posses- 
sion. 

Third  Article,  that  from  and  after  the  making 
and  execution  of  the  will,  the  testator  made  several 
attempts  to  procure  from  Thomas  Hart  James  the 
return  of  his  former  will  and  codicils,  but  which 
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1844.       were  ineffectual,  inasmuch  as  Thomas  Hart  James 


agaimt 
Cohbm. 


February  26tfa.  evaded  doing  so,  and  on  one  occasion,  when  the 
Jame»  testator  formally  desired  bim  to  return  the  will  and 
codicils,  Thomas  Hart  James,  in  the  presence  of 
two  persons,  stated,  that  they  were  lost  or  mislaid, 
so  that  it  was  out  of  his  power  to  return  them. 

Fourth  Article,  that  the  testator  for  some  years 
before  his  death  had  become  much  less  attached  to 
Thomas  Hart  James  than  he  had  previously  been, 
and  evinced  towards  him,  and  expressed  himself  of 
him  in  terms  of  coldness  and  disregard,  partly  from 
Thomas  Hart  James  having  set  up  in  the  testator's 
own  line  of  business  in  his  immediate  neighbour- 
hood, of  which  conduct  the  testator  highly  disap- 
proved. That  Mrs.  Atterton  having  in  the  year 
1837  intermarried  with  her  present  husband,  not 
only  without  the  consent,  but  in  defiance  of  the 
marked  dissent  and  disapprobation  of  the  testator, 
he  became  and  was  so  incensed  thereat  that  be 
wholly  withdrew  his  former  regard  for  her,  and 
neither  saw  nor  had  any  communication  with  her 
at  any  time  after  such  her  marriage. 

Fifth  Article,  that  Rebeckah  Levy,  widow,  sister 
of  the  deceased,  one  of  the  residuary  legatees  named 
in  the  will,  died  in  the  month  of  June,  1839,  and 
the  fact  of  her  death  was  well  known  to  the 
deceased. 

Thomas  Hart  James,  by  his  personal  answers, 
admitted,  that  he  had  been  informed  by  James 
Morris,  solicitor,  and  believed,  that  the  testator  did 
in  the  month-  of  October,  1836,  give  instructions 
and  directions  to  the  said  James  Morris  for  the 
preparation  of  a  will,  and  that  the  testator  in  the 
said  month  executed   a   will  prepared  by  James 
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Morris,  or  in  his  office,  but,  whether  the  testator       1844. 
did  or  did  not  thereby  expressly  revoke  all  former  February  26th. 
wills  and  codicils   by   him    previously  made,  the       jl^ 
respondent  was  unable  to  answer.  Cohen* 

That  he  hath  been  informed  by  the  said  James 
Morris,  and  believes,  that  the  said  will  after  its 
execution  was  taken  possession  of  by  the  testator, 
but  he  disbelieves,  and  therefore  denies,  that  the 
testator  repeatedly  afterwards  adverted  to  the  fact 
of  having  made  such  will,  or  of  the  same  being  in 
his  own  possession. 

Witnesses  were  examined  on  the  above  pleas,  but 
no  witness  was  produced  to  prove  the  fact  of  execu- 
tion of  the  will  of  October,  1836. 

This  cause  having,  on  this  day,  come  on  for  infor-  July  iof  1843. 
mat  ions  and  sentence,  the  counsel  for  David  Cohen 
read  the  personal  answers  of  Thomas  Hart  James  to 
prove  the  due  execution  of  the  will  of  October, 
1836 ;  whereupon  it  was  contended,  by  the  counsel 
for  Mr.  James,  that,  inasmuch  as  those  answers 
only  admitted  the  factum  of  that  will  on  the  infor- 
mation of  Mr.  Morris,  Mr.  Cohen  was  bound  to 
produce  and  examine  Mr.  Morris. 

The  Court,  after  adverting  to  the  fact  that  the 
personal  answers  of  Thomas  Hart  James  would  not 
bind  other  legatees  interested  under  the  former  will 
and  codicils,  rescinded  the  conclusion  of  the  cause, 
for  the  purpose  of  produciug  and  examining  Mr.  4 
Morris  as  to  the  due  execution  of  the  will  of  1836. 

On  motion  this  day,  the  Court  was  of  opinion,  Nov.7, 1843. 
that  Mr.  Morris  should  be  produced  by  Mr.  Cohen, 
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1844.      and  Mr.  James  be  at  liberty  to  exhibit  interrogato- 
Febnuiy  26ch<  ries  for  his  cross-examination. 

jI^L  Mr.  Morris  in  6ubstance  deposed,  that  in  October, 

cS«V!       1836,  he  prepared  a  will  for  the  deceased  ;  that 

it  was  duly  executed  by  the  deceased  in  the  presence 

of  deponent,  and  of  one  of  his  clerks,  and  was  duly 

attested  by  tbem  in  the  presence  of  the  testator. 

The  draft  of  this  will  was  produced  ;  the  follow- 
ing is  its  effect : — "To  his  brother  David  Cohen  all 
his  Hebrew  books ;  bis  own  picture  to  Deborah 
Alexander,  wife  of  the  Rev.  Alexander ;  his  stock 
in  trade  (but  not  debts  owing  thereon),  furniture, 
plate,  linen,  china,  and  articles,  and  things  belong- 
ing to  his  dwelling-house  to  his  nephew  Thomas 
Hart  James  ;  his  leasehold  bouse  in  East  Smithfield 
to  Thomas  Hart  James ;  to  his  executors,  except 
Thomas  Hart  James,  50/.  each :  the  residue  of  bis 
estate  upon  trust  to  Benjamin  Ball,  Esquire,  Thomas 
Hart  James,  and  the  Rev.  M.  Alexander,  to  con- 
vert the  whole  into  money,  and  after  deducting 
all  expenses  to  pay  one  fourth  part  of  the  clear 
residue  to  the  said  Thomas  Hart  James.  The  other 
three-fourths  upon  trust  to  lay  out  and  invest  upon 
security,  and  to  pay  the  interest  of  one-third  of  such 
securities  to  his  brother  David  Cohen  for  life,  and 
after  his  death  to  be  transferred  to  the  deceased's 
nieces,  Deborah  Alexander  and  Evelina  Levy, 
spinster.  The  interest  of  one  other  third  part  to  be 
paid  to  bis  sister  Rebecca  Levy,  widow,  for  life, 
and  after  her  death  to  be  transferred  to  said  Deborah 
Alexander  and  Evelina  Levy.  The  interest  of  the 
remaining  third  part  to  be  paid  unto  his  niece  Mary 
Ann  Atterton  (wife  of  C.  Atterton)  for  her  own  use, 
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independent  of  her  husband,  and  upon  her  decease       184** 
the  said  third  part  to  be  equally  divided  between  February  26th 
her  children,  but  in  case  of  her  decease  without       Jamm 
issue,  or  there  being  issue  who  shall  die  under  21,      cLm. 
without    leaving  issue,   then  the  same  is  to    be 
divided  equally  between  the  said  Deborah  Alex- 
ander and  Evelina  Levy. 

It  was  proved  that  all  due  and  diligent  search 
had  been  made  for  the  original  will  so  prepared  and 
executed  in  October,  1836,  but  without  success, 

Mr.  Morris  further  produced  a  memorandum  in 
the  handwriting  of  the  deceased,  dated  March, 
1836,  which  had  been  left  in  his,  the  witness's  pos- 
session ;  it  was  to  the  following  effect : — "  Having 
been  informed  by  Mr.  Saunders  that  I  have  signed 
some  paper  or  papers  giving  some  portion  of  my 
property  to  Thomas  Hart  James  and  his  sister,  be- 
yond what  I  have  given  them  by  my  will,  I  declare 
that  they  shall  have  no  portion  of  the  residue  be- 
queathed to  them  until  they  have  brought  that  into 
account ;  and  when  that,  whatever  it  may  be,  is 
brought  into  account,  they  are  to  share  in  the 
residue." 

The  cause  came  on  for  bearing  on  the  further 
evidence. 

Haggard  and  Harding,  on  behalf  of  Mr.  James, 
argued 

That  the  destruction  of  a  later  will,  which  itself 
had  revoked  a  former  will,  ipso  facto  revives  the 
former  will,  Goodright  v.  Glazier,  (a)  Harwood  v. 
Goodright,    (6)    Usticke  v.   Bawden,   (c)  Kircud- 

(a)  4  Burr.  2512.  (6)  1  Cowp.  91.  (c)  2  Add.  125. 
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1844.       bright  v.  Kircudbright,  (a)  Welch  v.  Phillips,  (b) 
Febnuuy  2ftb.  That,  even  if  it  were  necessary  there  should  be 
j^Z       circumstances  shewing  an   intention  to  revive,  it 
£££*       was  abundantly  manifest  that  the  deceased  did  not 
mean  to  die  intestate,  because  every  paper  shewed 
an  intention  to  benefit  Mr.  James  and  his  sister,  and 
an  equally  clear  intention  not  to  give  an  absolute 
moiety  of  bis  property  to  his  brother  ;  that  the  inten- 
tion in  both  these  respects  would  be  defeated  by 
pronouncing  for  an  intestacy. 

Addams  and  Curtei$>  contrk. 

Sia  H.  Jenner  Fust. 

The  deceased  in  this  case  is  a  Mr.  Levy  Cohen, 
who  died  on  the  5th  day  of  March,  1842  ;  his  pro- 
perty amounts  to  about  6000/.  At  the  time  of  his 
death  his  next  of  kin  consisted  of  a  brother  and  two 
nieces,  of  whom  one  is  now  Mrs.  Alexander,  the 
wife  of  the  Bishop  of  Jerusalem,  the  other  Miss 
Levy,  spinster.  These  are  the  three  persons,  who, 
if  the  deceased*  has  died  intestate,  will  take  his 
property  between  them. 

In  the  month  of  June,  1832,  the  deceased  exe- 
cuted a  will,  the  purport  of  which  was  to  give  his 
stock  in  trade,  the  lease  of  his  house,  his  furniture, 
plate,  linen,  and  so  forth  to  a  Mr.  Thomas  Hart 
James,  who  is  the  party  propounding  the  papers  in 
this  cause.  This  will  is  in  the  deceased's  own 
handwriting;  and  there  are  two  signatures,  the 
one  in  English,  the  other  in  Hebrew  characters. 
By  a  codicil  written  on  the  same  sheet  of  paper,  and 
pleaded  to  have  been  drawn  up  on  the  same  day  as 

(a)  1  Hagg.  327.  (ft  1  Moo.  P.  C.  299. 
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the  will  bears  date,  but  to  which  the  date  December      1844, 
19th,  1833,  is  affixed,  the  deceased  gave  the  residue  February  26th. 
of  bis   property  between  his   brother,   his  sister,        J^~u 
Thomas  Hart  James,  and  Mary  Anne  Cohen  James,      ^™r 
sister  of  Thomas  Hart  James,  now  Mrs.  Atterton  ; 
this  is  signed  by  Mr.  I.  Saunders  as  a  witness,  on 
the  same  sheet  of  paper.     There  is  a  further  codicil, 
dated  the  18th  of  March,  1836,  the  effect  of  which 
is  to  appoint  a  friend  of  the  deceased,  a  Mr.  Ben- 
jamin Ball,  and  Thomas  Hart  James,  executors  and 
administrators;  this  codicil  is  signed  by  the  de- 
ceased and  witnessed  by  Mr.  Saunders. 

Now,  it  appears  that  Thomas  Hart  James  and 
his    sister,     Mrs.    Atterton,    were   not,    in  feet, 
related,  in  the  true  sense  of  that  word,  to  the 
deceased  ;  they  were  the  grandchildren  of  his  wife  ; 
that  Thomas  Hart  James  had  for  some  time  lived 
with  and  assisted  the  deceased  in  his  business,  but 
had  afterwards  left  him  and  set  up  for  himself,  at 
which  the  deceased  was  at  first  displeased,  but  after- 
wards became  reconciled  to  him,  and  it  certainly 
does  appear,  from  the  evidence  in  the  cause,  that 
he    entertained    great    regard    and   affection   for 
Thomas  Hart  James,  although  he  did,  at  one  time, 
express  himself  dissatisfied  and  displeased  with  his 
conduct*     Mrs.  Atterton,  it  seems,  married  without 
the  consent  of  the  deceased,  at  which  he  also  ex- 
pressed himself  displeased ;  she  had  also  lived  with 
him,  but,  of  course,  left  his  house,  and  went  to 
reside  with  her  husband.     I  think  it  is  sufficiently 
proved  that  the  deceased  did  entertain  great  affec- 
tion for  her  also — that  he  became  reconciled  to  her, 
and  did  intend  to  provide  for  her;  I  think  this  is 
clear  on  the  evidence,  and  by  reference  to  the  draft 
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1844.  of  the  will  executed  in  October,  1836;  most  cer 
February  26ih.  tainly  he  did  not  intend  to  leave  her  destitute  of  any 
JT^g  provision.  By  the  will  of  October,  1836,  the 
cioHBN.  property  of  the  deceased  was  to  be  divided  into  four 
equal  parts,  one  to  go  to  his  brother ;  one  to  his 
sister,  Mrs.  Levy  ;  another  to  Thomas  Hart  James ; 
and  the  fourth  to  Mrs.  Atterton.  By  the  first  codicil 
the  same  division  had  been  made  of  his  residuary 
property,  so  far  as  concerned  Thomas  Hart  James 
and  Mrs.  Atterton  ;  each  was  to  have  one- fourth, 
and  the  former  was  to  have  the  furniture,  plate, 
linen,  china,  and  articles,  and  things  belonging  to 
the  dwelling-house,  and  he  was  also  to  have  the 
stock  in  trade,  but  not  the  debts  owing  thereon  ; 
this  is  quite  sufficient  to  shew  what  were  the  testa- 
mentary intentions  of  the  deceased  towards  each  of 
these  two  persons.  In  the  month  of  March,  1836, 
the  deceased  executed  a  memorandum,  having  been, 
as  the  memorandum  states,  informed .,  by  Mr. 
Saunders,  who  had  witnessed  the  first  will  and 
codicil,  and  the  codicil  of  1836,  that  he  had  signed 
some  paper  or  papers  giving  some  portion  of  his 
property  to  Thomas  Hart  James  and  h\i  sister, 
beyond  what  he  had  given  them  by  his  will,  and  he 
thereby  declared,  that  they  should  have  no  portion 
of  the  residue  bequeathed  to  them  until  tbey  had 
brought  that  into  account,  and  when  that,  whatever 
it  might  be,  was  brought  into  account,  they  were  to 
share  in  the  actual  residue :  that  is  the  effect  of  the 
memorandum  which  Mr.  Morris  has  produced.  In 
August,  1836,  the  deceased  gave  instructions  for 
another  will  to  Mr.  Morris,  a  solicitor,  and  a  draft 
will  has  been  brought  into  Court,  and  the  fact  of 
the  execution  of  that  will  is  pleaded,  in  the  allega- 
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tion  given  in  by  Mr.  Cohen,  the  brother,  and  it  is  1844. 
admitted,  on  the  personal  answers  of  Mr.  Thomas  February  26tk. 
Hart  James,  at  least  so  far  as  his  information  and  j~» 
belief  goes,  that  such  a  will  was  duly  executed.  ££«? 
Now,  assuming  that  as  against  Thomas  Hart  James 
such  admission  would  be  sufficient  proof  of  the 
execution  of  the  will ;  the  answers  of  Mr.  James 
would  not  be  sufficient  to  bind  or  dispose  of  the 
interest  of  Mrs.  Atterton,  his  sister,  the  Court  there- 
fore suggested,  that  the  conclusion  of  the  cause 
ought  to  be  rescinded,  in  order  to  afford  an  oppor- 
tunity of  examining  as  to  the  fact  of  due  execution 
of  the  will  of  J  836,  Mr.  Morris,  the  solicitor  who 
had  prepared  that  will.  Mr.  Morris  has  now  been 
examined,  and  has  proved  the  execution  of  a  will  in 
the  month  of  October,  1836,  the  draft  of  which  was 
already  before  the  Court;  the  conclusion  of  his 
evidence  shews,  that  the  will  engrossed  from  this 
draft  having  been  duly  executed  was  delivered  into 
the  possession  of  the  deceased.  Upon  the  death  of 
Mr.  Cohen  search  was  made  for  this  will,  and  the  re- 
sult is,  that  it  cannot  be  found,  it  is  not  forthcoming ; 
and,  therefore,  it  is  admitted  on  all  hands,  that 
it  must  be  presumed  to  have  been  destroyed  by  the 
deceased  animo  revocandi.  The  question  then  comes 
to  this,  whether  this  will,  having  been  so  executed 
by  the  deceased,  and  being  in  terms,  if  not  ex- 
pressly, a  revocation  of  all  former  wills,  a  former 
will  revives  by  the  mere  act  of  destruction  of  this 
latter  instrument,  destroyed  animo  revocandi.  It 
is  said,  that,  according  to  the  law  of  the  present 
day  it  does  revive,  on  the  same  ground  as, 
in  an  old  ease  of   Goodright  v.  Glazier  (a);  it 

(a)  4  Burr.  2512.     1  Cowp.  91. 
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1844.      was  held  that  the  cancellation  of  a  will  of  a  later 


against 
Cohek. 


February  26th.  date  ipso  facto  revives  a  will  of  a  former  date ; 
James  I  do  not  understand  such  a  doctrine  to  be  expressly 
laid  down  in  the  case  of  Welsh  v.  Phillips  ;  (a) 
and,  until  corrected  by  actual  decision,  I  shall 
hold  the  law  to  be,  as  laid  down  in  XJsticke  v. 
Batvden,  (b)  that  there  is  to  be  no  presumption 
either  way ;  that  the  question  of  revival  or  non^ 
revival  must  depend  upon  intention  to  be  gathered 
from  the  circumstances  of  each  individual  case ; 
that  there  is  no  legal  presumption  either  way.  That 
is  the  law  laid  down  by  my  predecessor  in  this 
Court,  and  which  has  been  acted  upon  ever  since, 
and  which  1  must  take  to  be  the  rule  existing  at  the 
present  day ;  namely,  that  the  question  of  revival 
or  non-revival  must  depend  on  all  the  circumstances 
of  each  case  taken  together.  What,  in  this  case, 
is  the  probable  intention  of  disposition  by  the 
deceased  at  the  time  the  second  will  was  revoked  ? 
At  the  time  when  the  first  will  was  executed;  his 
nearest  of  kin  were  a  brother,  sister,  and  two  nieces ; 
for  these  nieces  he  had  at  that  time  made  no  pro- 
vision, (I  am  taking  the  will  of  1832,)  but  their 
mother  was  then  living,  and  she  was  to  take 
absolutely  one-fourth  part  of  the  residue.  In  Octo- 
ber 1836,  the  deceased  makes  a  different  disposition 
of  his  property,  for,  by  that  paper,  after  giving  to 
Thomas  Hart  James  the  several  specific  things, 
which,  by  his  former  will,  he  had  bequeathed  to 
him,  (except-book-debts,)  he  directs  and  appoints 
executors  and  trustees,  namely,  Benjamin  Ball, 
Thomas  Hart  James,  and  the  Rev.  Alexander,  and 


(a)  I  Moo.  P.  C.  C.  300. 


(6)  2  Add.  125. 
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he  bequeaths  to  them  all  the  residue  of  his  property,  1844' 
to  hold  the  same,  and  every  part  thereof,  in  trust  M»-iyMm- 
to  convert  the  same  into  money,  and  to  apply  the  J*™ 
proceeds  in  the  following  manner ;  namely,  to  pay  Cohek. 
one-fourth  of  the  clear  residue  to  Thomas  Hart 
James;  and  to  stand  possessed  of  the  remaining 
three-fourths,  upon  trust  to  lay  out  and  invest  the 
same  upon  security,  and  to  pay  the  dividends  of 
one-third  thereof  to  his  brother,  David  Cohen,  for 
life ; — so  that  the  brother  was  to  take  only  a  life 
interest,  he  having,  by  the  former  will,  had  an 
absolute  interest ;  and  after  his  death,  the  principal 
to  be  transferred  to  his  two  nieces.  Then  he  gives 
the  interest  of  one  other  third  part  to  his  sister 
Deborah  Levy,  for  her  life,  and  after  her  decease 
to  his  said  two  nieces,  in  equal  shares  and  propor- 
tions— the  sister  only  takes  a  life  interest — two 
fourth  parts  of  the  residue  of  his  estate  are  given  to 
the  two  nieces  after  the  death  of  the  deceased's 
brother  and  sister ;  the  nieces  are  to  take  absolute 
interests ;  the  remaining  fourth  part  is  to  be  paid 
to  Mrs.  Atterton,  who  is  there  described  as  the 
wife  of  C.  Atterton,  for  her  separate  use,  and  at  her 
death  to  go  to  her  children.  By  the  codicil  of 
1836,  Mr.  Ball  and  Thomas  Hart  James  were  ap- 
pointed sole  executors. 

It  does  appear  to  me,  that  this  will  of  October 
1836,  was  a  very  material  departure  from  the  will 
and  codicils  of  1832  and  1836  ;  by  the  will  of  1836 
the  brother  and  sister  have  only  life  interests ;  Mrs. 
Atterton  also  has  only  a  life  interest,  and  there  is  a 
difference  in  the  executors  appointed.  The  Rev. 
Mr.  Alexander  is  by  the  will  of  1836  an  executor 
and  a  trustee  for  the  benefit  of  his  wife,  and  also  of 


784  CASES    DETERMINED    IN    TBE 

1844-  the  other  property  devised  over  after  the  lives  of  the 
Febmary  26th.  parties  to  whom  it  is  originally  given ;  here  then  is 
j Ames  a  great  difference  in  the  state  of  things  as  regards 
CoZ!  the  will  of  183-2,  and  the  codicils  of  1832  and  1836. 
The  will  of  1836,  having  been  executed  duly,  must 
be  taken  as  a  revocation  of  the  will  of  1832,  and  of 
the  codicils.  This  will  of  1836  is  destroyed,  and  I 
presume  by  the  deceased  ;  but  am  I  to  conjecture, 
that  thereby  it  was  the  deceased's  intention  to  revive 
the  will  of  183*2,  and  the  codicils?  The.  sister, 
Mrs.  Levy,  died  in  1839 ;  suppose  he  destroyed  his 
will  in  consequence  of  her  death,  (for,  although  the 
time  when  this  last  will  was  destroyed  is  not  posi- 
tively fixed,  yet  it  was  after  1839  that  he  said,  he 
must  alter  his  will,)  and  judging  from  circum- 
stances, I  infer,  that  he  meant  to  alter  the  will  by 
which  his  sister  had  one-fourth  of  the  property  for 
life;  her  death  might  be  a  reasonable  ground  for  al- 
tering his  then  will,  although  not  a  reasonable  ground 
for  reverting  to  his  former  will,  by  which  she  had 
one-fourth  absolutely.  This  is  not  a  question,  whe- 
ther the  deceased  meant  to  die  testate  or  intestate, 
but  whether  be  intended  to  revive  the  will  and 
codicils  of  1832  and  1836,  by  the  destruction  of  the 
will  of  1836;  it  is  one  thing  to  say  he  did  not 
intend  to  die  intestate,  and  another  thing  to  say 
that  he  intended  to  die  testate  as  to  these 
particular  papers.  There  is  no  one  circumstance 
from  which  I  can  collect  the  intention  to  return  to 
these  first  papers ;  and  I  am  clear  on  this  point, 
namely,  that  the  deceased  did  not  intend  to  restore 
Mr.  Ball  and  Thomas  Hart  James  as  sole  executors. 
Although,  by  the  cancellation  of  the  latter  will  he 
may  have  revoked  the  appointment  of  Mr.  Alexander 
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as  executor,  it  by  no  means  follows  that  thereby  he       l&44>. 
intended  to  return  to  his  former  will.     Again,  may  February  26th. 
he  not  have  revoked  this  last  will  intending  to  make       jams 
a  new  disposition  of  part  of  his  property  as  regarded       c£m£ 
his  nieces?     The  question   really  comes  to  this, 
whether  there  are  not  circumstances  such  as  to  leave 
the  Court  in  no  doubt  that  he  did  not  intend  to 
return  to  his  earlier  will.     There  is  one  fact  to  which 
I  must  now  advert;  the  earlier  will  and  codicils  of 
the  deceased  remained  uncancelled  at  the  time  of 
his  death ;  and  I  will  take  it  that  he  knew  them  to  " 
be  in  the  possession  of  Thomas  Hart  James ;  but 
there  is  evidence,  that  although  he  knew  this,  he 
had  applied  to  him  to  give  up  possession  of  these 
papers,  and  that  Thomas  Hart  James  had  declined 
to  do  so ;  is  it  not  then  very  probable,  that  if  these 
papers  had  been  in  the  possession  of  the  deceased 
at  the  time  when  he  made  the  will  of  1836,  he 
would  have  cancelled  them.     Now,  I  have  this  fact 
proved  by  the  witnesses,  the  deceased  did  apply  to 
Thomas  Hart  James  for  the  papers  in  his  possession, 
the  deceased  wishing  to  shew  them  to  Mr.  Morris, 
and  there  can  be  no  doubt,  if  Morris  had  seen  them 
at  the  time,  he  would  have  advised  of  their  being 
cancelled,  by  tearing  off  the  signatures  or  otherwise 
destroying  them  altogether.     There  is  no  inference, 
because  the  deceased  knew  these  papers  to  be  in  the 
possession  of  Thomas  Hart  James,  that,  therefore,  he 
intended  to  revive  them ;  if  he  had  had  them  in  his  ' 
own  possession,  and  they  had  been  found  uncan- 
celled, the  effect  might  have  been  different,  but . 
they  were  not  in  his  own  possession  ;  he  had  applied 
to  Thomas  Hart  James  for  them,  and  he  had  de- 
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1844.       clined  or  evaded  to  give  them  up:  I  have  not, 


February  26th,  therefore,  any  inference  of  law  arising  from  the  fact 
James  of  the  deceased  having  had  these  papers  iu  his  own 
Cobbn.  possession,  and  having  suffered  them  to  remain 
uncancelled  when  he  destroyed  the  later  will. 

The  Court  would  have  been  glad,  if  possible,  to 
have  pronounced  for  these  papers,  because  the  effect 
of  a  contrary  decision  will  be  to  deprive  Mrs. 
Atterton  of  any  provision  from  Mr.  Cohen.  Al- 
though she  was  no  relation  to  the  deceased,  the 
Court  does  not  think  he  would  have  left  her  no* 
provided  for  in  case  he  had  made  another  will.  The 
circumstance  of  destruction  of  the  later  will  of 
1836,  I  consider  as  not  enough  to  infer  intention  to 
revive  the  will  of  1832,  the  two  wills  are  not  the 
the  same ;  unfortunately,  whichever  way  the  Court 
may  decide,  the  intention  of  the  deceased  will  be 
defeated,  for  I  cannot  think  it  was  his  intention  to 
give  a  moiety  of  his  property  to  his  brother  David 
Cohen. 

The  Court  is  under  the  necessity  of  pronouncing, 
under  the  circumstances  of  the  case,  against  the 
validity  of  the  papers  now  propounded ;  the  effect 
will  be  to  hold  that  the  deceased  is  dead  intestate. 

The  Court  on  a  former  occasion,  looking  to  all 
the  facts  of  the  case,  rescinded  the  conclusion  of  the 
cause  to  enable  the  parties  to  examine  Mr.  Morris, 
in  order  to  have  full  proof  of  the  execution  of  the 
later  will ;  certainly  with  a  strong  impression  at 
the  time,  that  if  the  fact  of  execution  was  sufficiently 
proved,  the  destruction  of  the  later  will  would  not 
revive  the  former  instruments.  The  Court  having 
now  gone  into  the  evidence  of  the  cause,  pronounces 
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f  against  these  papers ;  consequently,  the  deceased  is  1844. 

!  dead  intestate ;  but  it  is  a  case  for  giving  costs  out  F*ra»ry  *&h. 

*  of  the  estate.  J*» 

•  It  is  a  very  hard  case,  but,  upon  the  circuit  coaw. 
i  stances,  the  Court  thinks  it  right  and  fit  to  do  as  it 

i  has  ju3t  done. 


Coventry  against  Williams. 

.    _  .  ,  February  28th. 

The  Right  Honorable  George  William  Earl  of  J£j£|£a 
Coventry  died  on  the  15th  of  May,  1843.     The  cdaicii,  reject. 

ed,  as  not 

deceased  had  made  a  will  and  the  several  other  being  per « 
papers  hereinafter   propounded  as  codicils.     The  ury  character, 
surviving  executor  having  renounced  probate,,  ad*  defertVfST*1 
ministration,  with  the  will  and  one  codicil,  dated  ^^iS 
respectively  the  25th  and  26th  days  of  May,  1835,  by  evidence. 
was  prayed  by  the  Hon.  William  James  Coventry, 
the  brother  of  the  deceased. 

Other  parties  appeared,  claiming  to  be  interested 
as  legatees  named  in  the  other  codicils  or  testamen- 
tary papers  which  bore  date  respectively  the  27th 
of  September,  1836,  the  1st  of  August,  1840,  and 
the  18th  of  November,  1840.  The  several  papers 
were  propounded  in  separate  allegations. 

On  the  19th  of  July.  1843,  letters  of  administra- 
tion, with  the  will  and  first  codicil,  were  granted, 
under  the  usual  security,  to  the  Hon.  William 
James  Coventry,  the  other  parties  consenting  there- 
to ;  the  consideration  as  to  the  validity  of  the 
remaining  scripts  being  reserved. 

The  three  causes  relating  to  the  remaining  scripts 
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I8*4*       having  come  on  for  hearing,  the  Court  pronounced 
February  28th.  for  the  force  and  validity  of  the  papers  of  September, 
Corwrnnr     1836,  and  of  August,  1840,  as  codicils  to  the  will 


wTuTms.     of  the  deceased. 


The  remaining  paper,  propounded  as  a  codicil 
on  behalf  of  a  Mrs.  Chase,  was  as  follows : 

"  Severn  Bank,  Worcester,  Nov.  18th.  1840. 

44  In  consequence  of  a  late  introduction  to  Mrs. 
Chase,  finding  her  talents  and  virtues  were  unre- 
paid  either  by  her  profession  (to  which  she  is  an 
ornament)  or  by  her  husband,  who  since  that  ac- 
quaintance has  been  proved  to  be  already  married, 
I  have  determined  to  offer  her  as  a  tribute  to  her 
talents  and  virtues  the  following  small  pittance, 
that  poverty  may  never  overtake  her.  I  shall  im- 
mediately order  Mr.  Morland,  who  has  made  my 
will,  to  make  the  following  codicil  to  it.  That 
•whereas  in  consideration  of  my  sincere  affection  for 
her  irreproachable  character,  and  her  other  virtues, 
she  shall  enjoy  from  me  the  small  but  welcome 
allowance  of  fifty  pounds  per  annum,  to  be  paid  by 
Messrs.  Coutts  and  Co.,  Bankers,  Strand,  half- 
yearly,  quarterly,  or  annually,  as  she  shall  will  it. 
And  after  her  death  (which  t  cannot  contemplate 
without  feelings  of  the  deepest  regret)  to  her  son. 
Given  under  my  hand  and  seal  this  18th  of  Novem- 
ber, 1840.  Coventry.  Witness,  Thomas  Marchant. 
Richard  Chambers,  M.D." 

Admission  of  this  paper  to  probate  was  opposed 
on  two  grounds,  first,  that  it  was  not  of  a  testamen- 
tary character;  secondly,  on  account  of  alleged 
defect  in  its  execution,  (a) 

(a)  The  Court  having  decided  the  case  upon  the  first  ground,  the  facts  and 
argument  on  the  second  point  are  omitted. 
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The  Queen's  Advocate  and   R»  Phillimore  on       1844, 
behalf  of  Mr.  Coventry .  February  28th. 

Coventry 

This  paper  is  not  testamentary  either  in  form  or  wSujjL 
language  ;  it  does  not  purport  to  dispose  of  property 
after  the  death  of  the  party.  There  are  no  words 
denoting  future  gift ;  it  is  a  mere  security  or 
promise  to  make  another  instrument  of  a  testamen- 
tary character,  as  distinguished  from  the  character 
of  this  instrument.  If  this  paper  was  intended  to 
be  a  valid  codicil  there  could  be  no  occasion  for  a 
further  instrument;  if  a  further  instrument  of  a 
different  character  and  nature  was  requisite,  this  is 
no  testamentary  paper.  The  parties  who  are  to 
provide  the  funds  to  pay  this  annuity  are  the  testa- 
tor's bankers,  not  his  executors  or  administrators  ; 
after  the  death  of  Lord  Coventry,  his  account  with 
Messrs.  Coutts  would  be  wound  up  and  closed. 
They  cited  K.  Proctor  v.  Dairies  (a),  Griffin  v. 
Ferard.  (b) 

Addamsj  in  support  of  the  paper. 

This  is  a  valid  codicil  to  all  intents  and  purposes. 
The  deceased  may  have  intended  in  the  first  instance 
to  make  this  as  a  provisional  instrument ;  but  still 
he  considered  it  as  capable  of  being  made  a-  valid 
codicil ;  the  presence  of  one  witness,  Dr.  Chambers, 
suggested  to  the  mind  of  the  deceased,  that  it  would 
be  better  at  once  to  execute  the  paper  in  the  strict 
legal  testamentary  form,  in  case  of  his  death  before 
a  more  formal  instrument  was  prepared  ;  it  was  to 

(«)  3  Hagg.  218.  (6)  1  Curt.  98. 
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I8***      stand  good,  if  he  did  not  execute  another  codicil  in 
February  28th.  conformity  with  this  paper.  Where  was  the  necessity 
Coventhy    for  taking  so  much  trouble  to  comply  with  the  com- 
w?lu1m^    plex  requisites  of  the  Wills  Act,  if  this  paper  was  to 
have  no  operation  ;  if  it  was  to  be  nothing  more 
than  a  mere  voluntary  promise  ;  a  bare  acknow- 
ledgment of  what  the  deceased  proposed  to  do; 
what  was  the  necessity  for  signing  a  bare  memo- 
randum in  the  presence  of  two  witnesses  present  at 
the  same  time,  and  causing  them  to  subscribe  it  in 
his  presence  ? 

Sir  H.  Jbkner  Fust. 

The  only  question  remaining  to  be  determined 
in  these  causes  relating  to  the  testamentary  papers 
of  the  late  Earl  of  Coventry,  is  with  regard  to  a 
paper,  dated  the  18th  of  November,  1840,  pro- 
pounded as  a  codicil  by  Mrs.  Chase.  The  purport 
or  contents  of  this  paper  are  as  follows.  [The 
Court  read  it.]  Two  objections  are  raised  to  this 
paper,  first,  as  to  the  character  of  the  instrument 
itself;  secondly,  as  to  its  due  execution. 

The  first  question  to  be  considered  is,  what  is  the 
legal  character  of  the  paper?  Now  upon  the  face 
of  it,  it  does  not  purport  to  be  testamentary  ;  it 
does  not  purport  to  be  the  paper,  under  which  this 
lady  is  to  take  an  annuity  of  50/.  ;  it  clearly  does 
not  speak  of  an  act  done,  but  of  an  act  to  be  done, 
and  that,  not  by  the  deceased,  but  by  Mr.  Morland, 
who  had  drawn  his  will. 

Now,  I  apprehend  it  to  be  incumbent  on  a  party 
setting  up  a  paper  as  testamentary,  to  shew,  by  the 
contents  of  the  paper  itself,  or  by  extrinsic  evidence, 
that  it  is  of  that  character  and  nature ;  that  by  the 
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very  identical  paper  the  party  deceased  has  given,  or  1844. 
intended  to  give,  orsupposed  himself  to  have  given,the  February  28th. 
particular  legacy  or  bounty  claimed.  If  the  paper  pur-  c<m^r** 
ports  of  itself  to  be  testamentary,  the  party  who  op-  w5Eu«. 
poses  itsadmission  to  probate,  must,  in  order  to  get  rid 
of  it,  shew  to  this  Court,  that  it  was  not  made  animo 
testandi;  if  the  purport  be  equivocal,  it  must  be 
shewn,  by  the  party  setting  it  up,  that  it  was  made 
.animo  testandi.  I  am  clearly  of  opinion,  that  this 
paper  is  not  testamentary  in  itself,  it  is  only  to  have 
operation  and  effect  by  the  instrumentality  of  some 
other  document;  the  deceased  is  to  give  orders  to  Mr. 
Morland  to  make  that  which  is  to  be  the  effective 
instrument.  I  am  the  more  inclined  to  this  opinion, 
by  this  circumstance;  the  codicil  of  1840  commences 
in  these  words  ;  "  This  is  another  codicil  to  my 
will," — a  special  and  direct  declaration  that  that 
very  instrument  is  a  codicil  to  his  will ;  this  also  is 
the  expression  made  use  of  in  another  paper,  datefl 
in  the  year  1836,  "This  is  a  codicil  to  my  will." 
These  two  papers  are  therefore  both  very  differently 
described  from  that  now  under  consideration,  which 
purports  not  to  be  an  act  done  at  the  moment,  but 
indicates  an  intention  to  give  instructions  to  a 
solicitor  to  prepare  a  codicil  to  such  and  such  effect : 
upon  the  face  of  this  instrument  there  is  nothing 
testamentary. 

Then  is  there  any  extrinsic  evidence,  that  the 
deceased  did  intend  this  paper  to  operate  as  a 
codicil  ?  I  can  find  none ;  indeed  there  is  one 
striking  circumstance  to  the  contrary,  appearing  on 
the  evidence  of  the  attesting  witnesses,  namely, 
neither  of  them,  at  the  time  of  attesting,  had  any 
notion  that  they  were  witnessing  a  codicil.     The 
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1844.      whole  evidence  of  Marcbant  shevrs,  thfct  at  the  time,' 
February 28th.  of  witnessing  this  paper,  <he  did  not  know  it  was  a* 
Co~t*y     codicil;  he  so  states  at  nearly  the  coromeacemeht 
wX'uL,    of  his  depositiou;  again t  to  the  twelfth'  Interred' 
gatory,  "I  had  bo  knowledges*  the  time of.*he> 
contents  or  purport  of  the  said  paper,  nor  that  itp 
was  a  codicit"     The  widei|^/ufeeftInot.«ippiy„. 
what  is  deficient  on  the  jfiic^  of  the  plap^rjiteelf.  i 
The  other   witness,  Dr.  iChatnber^ ;  ^jt,  bij&n:h»  * 
examination  in  chief,  that  Jbe  was  in  ^ttendinde<>oni » 
Mrs.  Chase,  tben>  staying  at  Lord  Coventry-*  toouae  fi! 
that,  .agreeably  to  a  request  from  h**<lx>rd#htf>,  im\ 
called  at.  the  bouse,  a»4  :foufKliMrs..CSha*e  jmd  hfe) 
Lordship  fitting  ill  the  dining-roton. ,  .Tbjit  iaftwl 
convening  ^Uh;themj?for some  tim^i  Lord)  Qoventeyh 
sa,id,  speaking,, to  JVfr$«  Chpser :"  a*  Chaartb***  vkl 
here,  I  may  $s.weU<  get;feh»i'  to  sign' (hin  paper,*"  > 
and  he  thereupon  got  up  and  *enG  to  hia  w*tti*jg-i; 
table,  and  tooH  froro:a  drawer  ^  p&pent  and  iciaditto-v 
content? ;   the  purpejt  of  it  vim  to  ,be|quieatii>tH 
bequeath  is  the  expression  the  .wjt^esd  usfi*^r-aflu 
annuity  of.pOi.  a-year,  tq  Mra.,  jChase*.  flei  %ayp,q 
"I  further  recollect  that  his   io?de&p ..qa&ithfei 
annuity  was  to  be  continued  to  h^r  .little  boy." t- 
Then  he  goes  on  to  state,  that  M^rph^t  wa*caUe4* 
in,  the  deceased  having  signed  the  jp^per  before,. 
Marchant  came  into  the  room ;  apd  then  hasays, 
"  upon  Marchant  coming,  in  Lord  Coventry  depired 
him  to  sign  his  name  to  the  papery  which  Marchant 
did  in  the  presence  of  Lord  Coventry  and  of  me ; 
Mrs.  Chase  being  also  present.'    Marohaat  having 
signed  it,  withdrew.     My  present  belief  is,  th^t  I 
did  not  sign  the  paper  until  after  Marchant  left  the/ 
room,  because  I  have  some  recollection  of  having 
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mentioned  to  Marchant  as  I  was  leaving  the  house,       1&44* 
that  I  also  had  signed  the  paper."  February 28th. 

In  answer  to  the  first  additional  Interrogatory,  Coventrt 
the  same  witness  says,  "  Whilst  Lord  Coventry  was  wuum. 
in  the  act  of  signing  his  name  to  the  codicil  in 
question,  he  mentioned  to  me  the  purport  of  its 
contents."  In  answer  to  the  second  Interrogatory, 
he  states  the  manner  in  which  the  paper  was 
executed  and  attested.  To  the  third,  he  says,  "  I 
have  before  stated  the  manner  in  which  I  was  asked 
to  witness  the  said  codicil ;  my  signing  was,  in 
part,  at  my  own*  suggestion,  on  account  of  Lord 
Coventry  having,  in  the  first  instance,  said,  that 
he  might  as  well  sign  the  codicil  whilst  I  was 
there.  I  have  no  recollection  of  Lord  Coventry 
having,  in  exafct  terms,  called  the  paper  in  question 
a  codicjl  to  his  will ;  he  did  not  ask  me  to  sign  it 
as  being  a  codicil :  I  did  not,  (being  unacquainted 
with  the  legal  operation  of  similar  papers,)  know 
that  such  paper  would  take  effect  as  a  codicil  to 
his  will.  I  had  no  doubt  of  the  validity  of  the 
paper  to  effect  whatever  might  be  thereby  intended 
by  Lord  Coventry/' 

In  answer  to  the  twelfth  Interrogatory,  "  It  was 
the  impression  on  my  mind,  at  the  time  of  signing 
and  witnessing  the  said  paper,  that  it  was  not  more 
than  a  memorandum  or  security  to  Mrs.  Chase, 
that  his  Lordship  would  make  her  the  allowance 
therein  mentioned.  I  considered  the  annuity  men- 
tioned was  already  in  course  of  payment,  and  not 
postponed  until  his  Lordship's  death.  After  I  had 
witnessed  the  paper,  Lord  Coventry  handed  it  to 
Mrs.  Chase,  saying,  "  that  is  a  sufficient  security  to 
you/'  and  she  then  folded  it  up,  and  placed  it  in 
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1844. 

February  28th, 

Cove vi  i  t 
against 

Wll.tlAMF. 


her  bosom.  Lord  Coventry  also  said  to  Mrs,  Chase, 
"  I  will  speak  to  Morland  about  it" — Here  then  is 
the  same  intention  deposed  to,  as  is  manifested  on 
the  paper  itself,  namely,  that  the  deceased  w&s  to 
speak  to  Morland  respecting  it.  Dr.  Chambers 
says,  to  the  same  Interrogatory,  "  Had  I  supposed 
that  my  signature  to  the  s*id  paper  would  have 
given  it  validity  as  a  codicil,  I  should  not  for  a 
moment  have  hesitated  to  sign  it,  ,qb  being  re- 
quested by  Lord  Coveqtry  to  do  so." 

This  is  the  evidence  of  the  two  witoe&es,  the 
only  persons  present  at  this  transaction ;  they 
cannot  say  that  the  deceased  signed  this  paper  as  a 
codicil  to  his  will ;  the  impression  on  the  mind  of 
Dr.  Chambers  is,  that  it  was  a  mere  security  to 
Mrs.  Chase,  that  Lord  Coventry  would  make  such 
,  a  codicil ;  that  he  would  speak  to  Morland  aboat 
it.  There  is  nothing,  as  it  appears  to, me,  to  supply 
the  deficiency  in  the  character  of  the  paper;  the 
evidence  in  that  respect  decidedly  fails. 

Then  the  question  arises,  whether  the  delivery,  of 
this  paper  to  Mrs.  Chase  is  sufficient  to  supply 
what  is  wanting  in  its  internal  character ;  I  am  of 
opinion  it  is  not ;  I  do  not  think  it  was,  as  sug- 
gested in  argument,  a  provisional  paper,  intended 
to  operate  in  case  the  deceased  did  not  make  one  of 
a  more  formal  nature. 

It  has  been  said,  that  the  impression  of  the 
witnesses,  as  to  its  character,  could  not  affect  the 
mature  of  the  paper,  and  that  it  may,  notwith- 
standing their  impression,  be  a  codicil.  Un- 
doubtedly it  may  ;  but  where  there  is  no  internal 
evidence,  from  the  paper  itself,  that  it  was  intended 
to  be  testamentary,  it  is  essential  that  the  extrinsic 
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evidehce  should  supply  that  which  is  necessary  to       1844. 
give  it  a  testamentary  character.  February  28th. 

Coventry 

Addams.— The  attention  of  the  legal  advisers  of  w<g££. 
M*9.:  Chase  was  never  called  to  this  point.  This 
paper  waft  pleaded  as  a  codicil ;  no  objection  as  to 
it9  testamentary > character  was  taken;  issue  was 
joined  as  to  whether  it  was  duly  executed .  I  never 
recollect  an  objection  of  this  kind  taken  at  this  stage 
of  the  cause ;  if  the  paper  was  not  testamentary  the 
allegation  propounding  it  ought  to  have  been 
opposed,  then  there  would  have  been  an  opportunity 
to  have  pleaded  any  special  circumstances. 

Per  Curiam. — You  plead  this  paper,  first,  as  a 
oadicily  next  as  duly  executed,  must  not  the  Court 
be  satisfied,  that  it  k  a  codicil  before  admitting  it  to 
probate? 

Addams. — I  should  wish  to  have  an  opportunity 
of  considering  the  point :  it  has  come  rather  by 
surprise  on  Mrs.  Chase's  legal  advisers. 

Per  Curiam.— Let  the  case  stand  over  for  that 
purpose. 

•  This  cause  came  on  to  be  spoken  to.  June  19th. 

The  Court,  after  hearing  Addams,  remained  of 
its  former  opinion,  and  rejected  the  paper. 
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April  30th. 


Phillips  ayavhst  £ aiiLiP&.  v~ 


This  was  a  suit  of*  divorce,  by  reason  of  adultery, 
promoted  by  the  husband  against  his  wifip ,      _ 

A  libel  was  given  in,  and,  after  deWe^^id milled ; 

.witnesses  were  examined ;  the  proctor  fof  the  wife 

declared   that   he  gave   no    defensive    allegation, 

hwbuS.t°Ate  whereupon  publication  passed,  arid  the  cause  was 

assigned  for  sentence; 

The  libel,  inter  aliay  plbaded*,  that  the busbanc^ 
some  time  before  the  commission  of  the  adultery 
imputed  against  the  wife,  had  had  his  suspicions 
roused  as  to  the  infidelity  of  his  wife,  and  had 
caused  an  inquiry  to  be  made  into  her  conduct  by 
two  confidential  friends,  who,  (as  pleaded  in  the 
libel,)  "  reported  to  him  that  she  was  innocent." 
was  doDc,  and    At  the  hearing  of  the  cause,  it  appeared  upon  thfe 
^M^atMond  evidence  that  the  result  of  this  Jtoquity  was  made 
known  to  the  husband  in  the  form  of  a  written 
report.    The  Court  thereupon  rescinded  the  con- 
clusion of  the  cause,    in  order  that  this  written 
pi^a^maiD  report  might  be  pleaded  and  annexed  in  additional 
with  d»writtflB  articles.     This  having  been  done,  publication  passed 
at  the  prayer  of  the  proctor  of  the  husband  ;  the 


A  libel  in  a 
ftuit  of  divorce, 
pleaded  a 
report  of  the 
result  of  an 
investigation 
into  the  con- 
duct of  the 
wife,  as  if  made 


the  hearing  of 
the  cause,  it  ap- 
peared that  the 
communication 
was  in  writing ; 
the  Court 
thereupon 
rescinded  the 
conclusion  of 
the  cause,  in 
order  that  this 
document 
might  be 
properly 
pleaded;  this 


Hild,  that  it 
was  not  com- 
petent to  the 
wife  to  give  in 
an  allegation 


report ;  fint9 
because  the 

neT8,[e for      proctor  of  the  wife  being  present,  and  not  opposing. 
equally  appar-       On  behalf  of  the  wife  an  allegation  was  now 

eDt  whether  ° 

the  report  was 

verbal  or  in  writing ;  Hcondly,  because  such  plea  should  have  beet  asserted  before  publication 

passed  the  second  time. 


■fur  +\  'i'lrtiw^i  *na  *'»•»*•> 
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offered,  counterpleading  some  of  the  statements  of  1844. 

the  libel  as  connected  with  the  result  of  the  in-  April  aoth. 

vestigatjfciu    > i  rjh  >  'i  ;i  .'*  •"  -   f  .■;  .':-:.-•'    -  >  p^» 

The  admission  of  this  allegation  was  opposed  by  iwm. 

Haggard tybfiffbifUmore.    .^   ,: 

Afidam  and  Robinson  in  support. 


r 


f|t    D^.  LDSHJIfGTON.  .  7 

1  The  Court  has  now  to  determine  on  the  admis- 
sibility pjf  an  allegation  offered  at  a  very  late  period     "", 
of  this  cause ;  .  I  apprehend,  Independent  of  the  c  ;;  / 
technical  objection  as  to  the  precise  tftne,  sit  which   ./ 
the  allegation  is,  offered r  it  fcihg  after  the  tpurt 
lias  rescinded  the  conclusion  ot  the  cause— that  the 
first  and  substantial  objection  to  its  admission  is, 
jtnat  it  contains  waiter  wpicb  migpt  and  ought  to 
h^ve  heeri  pleaded  in  answer  to  the  ninth  article  of 
tqe  libel,  the  initiatory  plea,  in  the  cause/ 
;,    I   think  'T'jfnust  consider  the   question   inr  two 
points  of  view ;  firs£  whether  ibis  allegation  might 
pot  with  equal  propriety  have  i>e&a  presented  to 
the  Cburtjn  arisvper  to  the  ^inth  Article  ;  secondly,   ' 
whether  circumstances  have  Recurred  at  the  hearing      '' 
of  the  cause  or  since,  affording  any  justification  for 
offering  the  allegation  .at  this,  late  period,  when,  by 
the  ordinary  rules  of  the  Cpurt,  there  would  be  no 
opportunity  of  doing  so.    ,,',., 

Now,  the  ninth  Article  pleads,-*-"  That  the  cause 
of  the  wife  quitting  het  husband's  .house,  on  or 
before  the  1st  day  of  January,  1840,  having  become 
known  to  their  relations  and  friends,  a  reference 
was  made,  through  their  interposition  and  advice, 


798  .CAfiues  dbteriiin£d<  ikthk 

1844.       to  Iwoiof  their  friends,  confidentially  to:  inquire 

April  3otb.    lQto'jthe  grounds  of  the  charge  made  against  the 

PhTlum     w^e>  W^°i  uPon  an  investigation  of  the  circita*- 

Ph^I^     stances  relating  to  the  same*  reported  to  the  said 

husband  on  or  about  the  28th  of  January,  1840,  their 

conviction  that  she  was .  impotent  of  any  crminal 

conduct,  and  they  advised  him  to  receive  her  back 

again  ;  that  the  husband  believing  the  result  of  such 

investigation  to  be  true,  on  or  about  the  29th  of 

January,  1840,  received  his  wife  back  again/' 

Dismissing  for  a  moment  all  consideration  of  the 
defect  or  omission  in.  the  form  of  this  plea,  in 
substance  it  is  as  follows, — the  husband  having  his 
suspicions  roused,  caused  an  investigation  into  the 
conduct  of  bis  wife  to  be  made  by  two  of  hi$  friends, 
and  received  from  them  the  result  of  that  inves* 
tigation  ;  and,  on  faith  of  their  judgment*  toek  his 
wife  back.  The  allegation  now  under  consideration 
pleads  as  follows,— u  That  the  wife  accompanied  by 
her  sister  went  to  the  residence  of  her  mother,  and 
returned  therefrom,  accompanied  by  her  said  sister 
and  mother ;  and,  in  the  morning  of  Saturday  the 
25th  of  the  month  of  January,  went  to  the  residence 
of,  and  saw  and  cogversed  with  her  husband,  aad 
together  with  her  mother,  stayed  with  bim  several 
hours  ;  and,  on  the  morning  of  the  following  day,  to 
wit,  Sunday,  the  26th,  her  husband,  as  it  had  been  ar- 
ranged that  he  should  do  soon  the  day  preceding,  went 
to  the  lodgings  of  the  wife,  and  remained  with  her 
there  for  several  hours ;  and,  on  the  next  day » to  wit, 
Monday  the  27 tb,  the  wife,  with  her  husband's  perfect 
approbation  and  concurrence,  returned  home  to  his 
house,  and  she  and  her  husband  slept  together  at 
his  house  on  the  night  of  the  said  Monday,  and 
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thenceforth  lived  and  cohabited  together  until  their  l844- 
separation  in  the  month  of  October,  1842."  What  Ap.uaoth. 
is  the  effect  of  this  plea  ?  In  substance  it  assumes  to  Phillips 
contradict  the  ninth  Article  of  the  libel,  by  shewing  j&Tun. 
that  previously  to  the  receipt  of  the  report,  the 
husband  received  back  his  wife,  and  the  cohabitation 
between  them  was  renewed ;  in  other  words,  that  it 
Was  not  on  the  faith  of  the  investigation,  or  on 
reliance  of  the  report  of  her  innocence,  that  the  wife 
was  taken  back ;  because  this  had  already  taken 
pt&ce  before  the  investigation  was  concluded,  or 
the  result  made  known.  I  am  clearly  of  opinion, 
that  this  allegation  is  substantially  neither  more 
nor  less  than  an  answer  to  the  ninth  Article  of  the 
libel,  and  would  have  been  admissible  in  answer  to 
it ;  and  1  am  not  at  present  able  to  see  why  it  was 
not  offered  at  the  proper  time,  and  in  the  proper 
shape  of  an  allegation  responsive  to  that  ninth 
Article  ;  I  cannot  myself  see  any  such  want  of 
axplicitness  or  of  definite  statement  in  the  libel, 
as  that  the  wife  had  not  ample  opportunity  of 
alleging  these  facts  before  the  first  publication  in 
the  cause  ;  the  dates  are  sufficiently  explicit,  indeed 
more  so  than  often  happens  in  these  cases ;  they  are 
as  explicit  as  possible — "on  or  about  the  28th" — 
"on  or  about  the  29M."— Surely,  if  the  wife  had 
any  intention  of  alleging,  that  the  report  was  not 
the  foundation  of  her  being  tak^n  back,  she  has  had 
ample  opportunity  of  doing  so.  For  the  reasons  I 
have  now.  stated,  as  to  the  first  point  in  the  case,  my 
.mind  is  entirely  made  up  to  this  result, — that  the 
allegation  now  offered,  might  with  the  same  facility 
have  been  offered  at  an  earlier  period. 

The  second  question  is,  whether  anything  which 
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1%u-  ofcetfrreflat  the  teatfng,  ^o*  wW'foifctofMlt  Apttt 
Apnisorfu  Court,  can1  give  '**  tbe-Wife-li^^pohttttiiy  tf 
jwiM  bringing  in  this  plea*  the  right  :to^db"Wfefeli  tite 
i££%L  had  forfeited  by  pterioii*'  ofefttiOtf 4  %o*°*tat 
occurred  at  the  hpearing  6f>tite  teiisfr>irhb4h&tt* 
ihtej^loakirig  to  the  aitefr  AftickJ^^siiby^l 
tound  it ^^  kbepefftatefd^UMtt^JifeJlWeiids  t^Wfod^tte 
i*fe*eftce  trad  been  made  bed- r^^rf!6^ftkkf  tt^1- 
here  arose  the  *#&€>!#  dlfttitflt^;r«thtf  terffi>IJ#» 
ambigoous-^ * rt^rWttf-^f ^eoafteV  ad "fer^tti 
wife  was  concerned,  originally  it  matteftd0  flit 
Whether  that  report  utas  "*0WhL  vSM&ly1  >ttfJ  in 
writing,  but  when  the  eattee^auWe^b*  Wfa~ht&i% 
and  It  appeared;  th^t  tl^e  r+p&rt  vms  fctattffiigv^M 
Hot  a  nrere1  verbal  reportvx«fre  G^oV^^fc^Mtag31* 
all  established  <rolefr<6f ^^  eWttehc^;'J«WAM%8i  'ifectde 
the  oiral  testimony  of  •#itnes3e4>  ^  ciHAJnre^tW 
eontentsof  a  writteH'ddttintent,  In  the  ftHfei  df Hft* 
party,  and  which  was  rteTthef  *flegaa  tb  hatffc*  li#!i 
l^t  or  destroyed  a— the  Court  bad  noMdtefofttive, 
hot  to  reject  the  evidence,  or  rescind  fhet  cfcnfchttfttti 
of  the  cause.  It  is  greatly  to  be  lamented  tbittte 
libel  was  so  originally  drawn,  the  >pa?ty  W#vi**g  Itbe 
document  in  bis  podket ;  bee&tise  tfce<«otfn&l<4f'ilft 
wife  were  misled,  and  did  riot  lake  an  objection, 
which  roust  have  prevailed,  if  tfee  ntftttfett&td'ibeeii 
pleaded  to  be  in  writing,  and  had  n0t<beraaoii8X*dt 
or  a  statement  madethat  it  bad  been  lost  or  mislaid ; 
the  article  would  clearly  have  been  objectionable, 
and  must  have  been  reformed.  But  the  misleading 
occasioned  by  the  ninth  Article,  does  not  go  to 
justify  the  present  plea,  for  the  report,  whether  it 
were  in  writing  or  verbal,  equally  required  con* 
tradiction.     Under  the  above  circumstances  I  fol- 
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Ichp^di  the.  rule  which  has  beeq  usually  adopted  in       1844, 
jtbis.  Court ;  #£  coarse*  I  did  not  adroit  the  evidence*,     April  aotb. 
feW  J.  rescinded  the  oopolusion  of  thg  cgu9e  for  the      P«M.w?t 
pu^osetflf  bringing,  in  the  document,  which  was     rfKZZZ*. 
ettoitfcedtobe  ift§xitfen£f.    Dpefi  th^t  circum^ow 
In  .the  slights  degree  ijiake  auy  alteration  ia  favour 
4^  the  jwife?    I  apprehend  none  whatever.    The 
rescinding,  the  conclusion  of  the  cause  was  ft  mere 
ffi*tt^  of  fqffn,  io  order, to  .keep  the  proceeding* 
Jflg^Ji  ftnh  ton  get  at  \  the  real  truth  and .  jn&tice ,  of 

jh«cm»f,th,   ,      ,    v     ,,..       .  ,. 

,j  Upon,  tjhese  gflouads  L  M  oo  feeto'taticfr  io 
sftyjwg-^at  iA  is  jpy  duty  to  rajeet  this  allegation; 
SP^hiffg^^wUl  b$.  owe.  inwonvenie^t, thau  when 
^itpeff^.h%ve» been  examined  to,  certain  facte*  and 
tb*  whote  eyide^ce  in  the  cause  is  kmwu;  where 
wjtnees^h&ve  been  reiftxsunkted  merely  to  prove 
hpp^wf itfug,  -  ty  ipevqu^  of.  additional  Jacte  and 
evidence*.  <  If  this  cx^urse  were  .'allowed  thew  never 
would* b$  iap, eud.fr  the  proceedings  in  a  cause,  and 
ipatead  of  tiding, io  elucidate,  the  truth  it i  would 

This  allegation  is  .  oflfei>ed  too  .late  ;  if  it  wee 
intended  to  giv*  in  any.  allegation  at  all,  it  should 
have  been  tendered  before  publication  at  responsive 
to  the  additional  articles  df  /the  libel,  instead  of 
waiting,  until  publication  has  passed ;  it  is  impotable 
to  admit  thi*  allegation,  and.I  reject  it* 
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1844.  Merrvwea.ther  against  Turver. 


May  14th.  ,     — — . 

Nest  of  kin  are  This  was  a  question  of  calling  in  the  probate  of 
mereiapeeo'f  the  will  with  one  codicil  of  Wittiata  Turner >  de- 
a^ui«Lnc€,  ceased,  and  requiring  the  executors  to  prove  them 
•^•yjH        in  solemn  form  of  law, 

receipt  of 

legacies,  from        The   testator  died   on  the   19th  of  September, 

requiring  ...  m         * 

executors  to  1829,  e  widower,  leaving  a  Mrs.  Mterry  weather, 
Miemnform.111  hi*  only  daughter,  hid  heirese-aulaw,  and  ihfc  vtAf 
wii?fa^Tb^m  person  entitled  to   his    entire  real  and*  )>£T8otMil 


^td?nwall    estate,  in  ease  he  should  have  di«d  intartatfe.  •  'The 

rartof 
_  iiancery» 

after  an  order    1829,  and  the  codicil,  the  1 1th  of  August  in  tbe 


pro? 

chan°f         ^^  °*  ^e  deceased  was  dated  the  16th  of  May, 


dev.  veTnn,     sa me  year.     By  the  will,  Mr.  John  Tuner,  Mr. 
cbarpd'ontbe  John  Horn  blower  Turner,  Mr.  William  Wood,  and 
Eete^alVaw    Mr-  William  Taylor  Abud,  were  appointed  eiecutore 
of'kTn^d'her  aiK*  residuary  legatees  in  trust, 
husband,  and        The  testator  bequeathed  to  Mrs.  Merry  weather 

an  annuity  be-  _ 

queathedto  a  legacy  of  500/.,  and  an  annuity  of  500/.  during 
rWed  during  the  joint  lives  of  herself  and  of  her  husband  ;  and; 
SSSSiT"*  *n  ca8e  8^e  8^ould  survive  him,  an  additional 
refused,  at  the   anDUjty  of  500/.     The  residue  of  his  estate  atid 

prayer  of  the  J 

heirew.at.iaw    effects,  with  the  exception  of  a  few  small  legacies 

and  her  hus-       ,       ,  _      _  _  .  '  j?      ,  . 

hand  to  he  bequeathed  to  his  executory,  upon  trust  for  his 

call  on  the  1    i  •  1  j 

executor*  to      grandchi  Idren . 

E^kEL  Shortly  after  the  death  of  Mr.  Turner,  and  in 
Trinity  Term,  1829,  a  caveat  was  entered  in  this 
Court,  on  behalf  of  Mrs.  Merryweather  and  her 


WBATHKR 

Turner. 
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husband,  against  probate  passing  of  this  will  and       1844. 
codicil ;  an  appearance  was  given  for  tbe  parties     May  uth. 
named  as  executors,  and  probate  of  tbe  will,  and,    m^rTy. 
codibil  prayed  by  them.     Upon  the  caveat  being 
warned,  a  proctor  appeared  and  prayed  time  to  set 
forth  his  client's  name  and  interest;  and  he  wad 
assigned  to  do  so  within  three  days  ;  otherwise  the 
probate  was  to  issue  to  the  executors. 

Upon  i  die .  second  i  aeeaiofr  > of  Michaelmas'  Tet-tn , 
1829,  an. appearance  was; entered »fer  Mrs.  Merry ^ 
weather  j  her  m tergal,  was  Emitted ;  and*  anr  affi- 
davit of  scripts  was  exhibited  by  the  proctor  for  the 
executors.   -     .     .'■«.•  (*;  .!...„■■  • 

Upuntbe  third  session  of  Midhaelmaa  Term,  the 
proctor*  <of,  Mrs*.  .Merryweath^r  deolaml, :  that  he 
oppopedithe  will  and  codicil ;  and  he  >wafr  assigned 
to  give  in  an  affidavit  of  sfcripta,  anti  in  default  of 
hi?*  complying  with  the  assignation  within  three 
days,  probate  t>f  the  will  and  codicil  was  to  pass  to 
the  executors.  Tbe  list  assignation  not  having 
been  complied  withy  probate  of  the  wilt  and  codicil 
issued  to  tbe.  executors  <<oti  the  3rd  of  December i 
1829.  t 

Upon ^  the  same  day  that  the  probate  issued  from 
this  Court,  a  bill  was  filed  in  the  Court  of  Chancery, 
on  behalf  of  the  infant  children  of  Mr.  and  Mrs. 
Merry  weather,  by  tbeir  next  friend,  against  their 
father  and  mother  arid  the  executors, — praying, 
that  the  will  and  codicil  might  be  established,  and 
the  trusts  thereof  carried  into  execution  by  and 
under  the  decree  and  direction  of  that  Court ;  that 
proper  persons  might  be  appointed  to  be  trustees 
thereof;  for   a   receiver;  and    that  the   executors 
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"•••"•*    •'        ■■<  *•     ..<;    f    .f-vv'!'  v:  '  'I  v/.   r'-fig   *{**-' 
184£<~     might  be  restrained  ifoom  waiving  $te  d^c^ase^ 

m^-       :  Upon  the  6fcb,of  March  183Qt:#p .fflMHHli^W 
*££.?     f^t  in;  to  this  WH,  by  4b^^wci^tP^;  Mij-W  fof 

and  motben .  %  i^>Uptp«fl^ei:4}i%w41J  w^lftM 
were,  adinitfed;  to  be  duly  esewt^dU  fa^hfoWB? 

HWnfr  of  *he.  legacy  »f  SQQ/.  pfci^  ^s^i^hj^ftUe 
$*e<Htfoi*.  I*  jSkeiiBw^flf  Prognbtft,  ^3^t>Wfr 
A*d  Mrs«,A4efryw^hwfrfl80^ 
th*  Lpr4  {?haucej]0r*  %pi^Vt4l^iw?^^rJ3!R9^ 
jeaeflt  qi fcej  aa»uUy(pf1#<iMJ/4f  and  ap  orftaff  W^-WI^ 
aewp^ipg  ta thq  pyayjeriwd ?b?*d: .fo^ea iac<$4 jjppqp 
fromi,that  &»§,  j«4.»pfSfW>it.f)f.  thUfanfliffoy [fotf 
been  received  up  to  Christmas,  l^^.^pfJT^jiy 
£af  m*;483*>  tbe.  mil  if?*  deetared^^e  ftrgil^fpfved 

in  the  Court:  ctf  Cb»i»»ffyw^Ht^RBfffeW-t  ^ftte 
cause  came  on  &F#arwga|, Hilary  Jeicpi^li^a^ 
%iben  counsel  pn<  behalf  of  ftf  rs.:  ^ejTy,weptfcer,|the 
beiress-at4aw»  estod  for/and  obtained,  *&  of^>u^, 
another  for  an;i^ue  <fcv«apir«eZ  iw^    ;,    ik.n;1>;ir 

The  i$^e  h^ing  Jbeen  settled,  was  sftdoifti  $* 
bearing  in  Trinity  Terqa,  133^,  before  a]  sj^cjp I 
jury;  the  executors delivered  briefs,  to  *oraselj*$ffld, 
tbe  neceaaary  witnesses  were  in  atteqdwcp, .  mchen 
the  plaintiffs  withdrew  the  record.  .       .::  } 

In  Michaelmas  Terra,  1830,  the  executons^iqade 
an  application  to  the  Court  of*  Chancery  jo^  the 
subject  of  the  withdrawal  of  this  issue ;  and  applied 
for  and  obtained  leave  to  have  the  conduct  of  it,  rod 
to  be. plaintiffs  therein;  and  they  were  directed  to 
proceed  to  trial  thereof  forthwith*    .Notice  of  trial 
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MIT     £i    m  1*  ,  v.i 


.l-i 


1844. 


Alt*  ft  Y* 
WVXTBSR 

again** 
Tuum**; 


was  given  for  Hilary  Term,  1833,  and  the  cause  

Wri^^ppoiiWiii r&r  trial.  "Mr/  andJ -Mrs.  ''Merfy*    ^rim 
weather  thereupon  presented'  apfetftfbn  to  theCburt 
'6rCMt((^9^dy\ngy  that  &e  btder  for  the  trial  of 
the  ftfeu^ttiight  be  dftehtfrged,  they  undertaking  to 
hiltiiil  the  feiRdity 6f  the  will  tfrdwttfeil,  antf  safes- 
WlliMgto  jia¥#the  mWitoeh&f  perfomied*  arid 
tti'rrt  e«  ^rii^  erfeettti&ti  >  ufoder  tfcfe  dfteetion  of  the 
XSbiirt;' ;  Oil  the*  14th  I^brtiAryV  18&8i  thfe  petition 
*&ta*  on  to :--W  fceiM  With  {thfc  cause,  when  thfe 
M4stefrvof Ifte'Relfe  rffcdharged  like  order  for  the 
Wat  t>P  tlie*  iWue-  whietf  toad  beefl  <  ofctiined  by  *fce 
<eae^fcutoVs,»ahd,  6d  the  apjflicatfen  of  Mr.^and"  Mrs. 
ftferi-y^eathfer,  andofi  theft  ^tais*iofc*4dtfcatdffeef, 
Wttfcifed  thfc  will  add  eedkfiMq  \ti  will  ptovfcd  ; 
^&Viliat;-ih«-riaiAet|^bl|ttc^'b6  «feefebH*bed  and 
t&rnetolntoeflfeet.      ••--•'■  :*:   -    '>'  •'••  •'•'-*'   "•  - 
!    This  ;ladt  decree  had  been-  acted  upon  froiti  that 
tf lie ;  and  between  6000/^hd  700W.  had  teen  paid 
46  Mrs.  Merry  weather  on  account  of  the  annuity. 
■■'  :In  Hilary  Term,  183a,  an "•  aettoh  of  ejectment 
Wds  brought  by  Mr.^aftd -Mrs.  Mer* weather,  rathe 
plaintiffs  therein  ?  fn  effect  impeaching  the  validity 
of  the  will ;  the  action  was  defertcted  ;  and  was  set 
down  for  trial  before  a  special:  jury,1  but  was  dfa- 
Cftntinued  by  the  plain tifls,  who:wwe  thereupon 
brttered  to-  pay  the  costs  consequent  cm  the  discon- 
tinuance. '  ...!."... 

"OnWe  '  day  of  '  a'ideerfee  **fc  extracted 
front)  this  Gmirt,  calling  upon  the  execntot*  of  Mr. 
William  Turner,  deceased*  to  brfag  ittthe  probate 
H>f  this  will  and  codicil  and  to  pnove  the  same  in 
iolemn  form  of  law  ;  or  otherwise,  to  shew  cause 
why  such  probate  should   not  be  revoked,  and 
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1844.       declared  nail  and  void  ;  and  the  deceased  be  pre- 
M*y  M»fc.     nounced  to  have  died  intestate. 
m177y-  This  decree  haying  been  duly  served,  an  appear- 

^£™  ance  was  given  on  behalf  of  the  execute!*,  and 
TvwuBft.  their  Proctor  prayed  to  be  heard,  en  iris  act  oa 
petition,  against  the  enforcement  of  the  tenor -of 
that  decree*  An*  act  an  petition  wis  entered  in***, 
which,  on  the  fart  off'  the  executors,  stated  -die 
above  facts,  and  relied  upon  them  as  the  grounds 
on  which  the  Court  ought  *ot  to  enforce,  the  decree. 
The  act  was  written  to  by  the  Proctor  for  Mr.  and 
Mrs.  Merry  weather,  stating  the  gronadi/*  and 
reasons  why  the  parties*  should  not  be  detailed 
from  disputing  the  validity  of  this  will  and  oodiefl 
in  this  Court.  [The  facts  are  felly  stated; n  the 
judgment*]  j  ■•  -  ?■  ■ 

Addams  and  Handing,  on  behalf  of  the  executors, 
cited  Sheffield  v.  The  Duchess  4>f  Bucks  (a),  NemeU 
v.  Weeks  (b). 

Haggard  and  Jenner,  contrfe. 

Brown  v.  Haytoard  (<),  Hoffman  v;  White  (<*), 
Bell  v.  Armstrong  (e). . 

Sir  Heebbrt  Jbnn&r  Fust* 

[After  stating  the  facts  of  the  case.] 

In  reply  to  the  facts  alleged  and  proved,  by  the 

executors,  it  is  pleaded,  fin  behalf  of  Mr.  and  Mrs. 

Merry  weather,  that  admitting  all  this  to  be  true  ; 

conceding  that  Mr.  and  Mrs.  Merfyweather  did  by 

(a)  1  Atk.  628.  (6)  2  Phi]].  224.  (c)  1  Han,  438. 

(i)  2  Phill.  230.  (e)  1  Add.  372. 
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their  answer  admit  the  due  execution  of  the  will  and 
codicil,  and  did  not  oppose  the  proof  thereof  in  the 
Court  of  Chancery  ;  that  they  did  prevent  the  trial 
of  the,  first  issue  by  causing  the  withdrawal  of  the 
record  ;  «id  did  also  prevent  the  trial  of  the  second 
issue  by  presenting  their  petition;  and  didalso 
discontinue  the  action  of  ejectment:-  in  fact, 
admitting  all  that  is  stated,  on  behalf  of  the  exe- 
cutors, as  to  their  conduct  during  the  proceedings  in 
equity  ;.  that  nevertheless  there  were  reasons  justi- 
fying them  in  bo  doing,  namely,  that  the  witnesses, 
on  whom  they  chiefly  relied  for  disputing  the 
validity  of  the  said  will  and  codicil,  were  servants 
of  the  deceased,  and  were,  until  very  recently,  in 
the  pay  and  under  the  control  of  the  executors,  and 
refused  to  give  any  information  as  to  the  will  and 
codicil ;  which  will  and  codicil  are  alleged  to  have 
been*  made  under  the  eye,  and  in  the.  presence  of 
(the  executors,  and  at  a  time  when  the  deceased  was 
wholly  incapable  of  making  or  executing  the  same: 
so  the  allegation  is,  that  for  the  last  fourteen  years 
the  parties  could  not  obtain  any  information  on 
which  to  oppose  the  will,  with  any  chance  of  success, 
by  reason  that  the  servants  of  the  deceased  were 
continued  in  the  employ  of  the  executors,  and  have 
only  lately  left  their  service,  having  been,  until  very 
recently,  in  the  pay  and  under  the  control  of  the 
executors.  Now,  if  this  is  not  true,  if  these  servants 
were  not  continued  in  the  service  of  the  executors 
longer  than  fifteen  months  after  the  death  of  the 
testator,  surely  the  parties  could  have  obtained 
information  sufficient  to  enable  them  to  contest  the 
will  at  an  earlier  period.  The  statement  proceeds, 
that  by  the  codicil  one  of  the  executors  procured  a 
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weather 
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legacy  of  4001.  for  himself,  in  addition  to  100/. 
given  to  him  by  the  will ;  a  legacy  of  200/.  for  his 
mother,  and  20/.  a  piece  for  two  of  his  aunts ;  and, 
for  the  sister  of  the  deceased's  late  wife,  150/.,  in 
addition  to  a  legacy  of  50/.  by  the  will ;  and  for  the 
brother  of  another  of  the  executors,  50/.  But  all 
these  facts,  at  least,  were  apparent  on  the  face  of  the 
will  and  codicil  themselves  ;  the  instruments  them- 
selves would  furnish  this  information ;  how,  then, 
can  this  be  a  ground  on  which  the  executors  can 
now  be  called  on  to  contest  the  validity  of  this  will, 
and  not  at  an  earlier  period  ? 

A  second  reason  is,  that  the  parties  were  placed 
under  circumstances  of  great  disadvantage  by  the 
conduct  of  the  issue  having  been  given  to  the 
executors;  no  doubt  they  were  not  in  so  advan- 
tageous a  position  as  if  the  children  had  been  the 
plaintiffs ;  but  it  was  on  this  very  ground,  that  the 
application  was  made  to  the  Master  of  the  Rolls  to 
allow  the  executors  to  attend  the  trial ;  it  is  very 
probable  that  they  wished  the  trial  to  come  on 
between  themselves  and  their  children ;  but,  surely, 
it  was  a  very  reasonable  precaution  to  take,  where 
an  issue  was  directed  to  be  tried  between  infant 
children  and  their  parents.  The  statement  goes  on 
to  allege,  that  before  Mr.  and  Mrs.  Merryweather 
consented  to  make  the  admission  as  to  the  will, 
they  were  advised,  that  their  so  consenting  would 
in  no  way  debar  them  from  disputing  the  validity 
of  the  will  and  codicil  in  this  Court,  if  at  any  future 
period  they  should  discover  new  evidence  tending 
to  invalidate  them  ;  and  in  proof  of  this  they  refer 
to  a  letter  dated  1829,  written  by  the  Proctor  to 
their  solicitors ;  but  this  letter  only  refers  to  what 
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would   be   the  consequences  of  withdrawing  the      1844# 
davekt,  or  noi  complying  with  the  assignation  of    Mayj4tfu 
tlite  Court;  no  doubt  this  was  sound  and   good 
advice  ,l  tat  still  it  has  nothing  to  do  with  a  consent 
to  mfcke  the  admission  in  the  Court  of  Oh^ncpry,  cm. 
which  the  will  was  declared  to  be  well  proved. 
j '■  A 'fotitth  reason  is„  that  it  is  only  within  the  Iflst. 
frftfr   months  that  the  parties  have  obtained   froju 
some  of  the  servants,  who  are  no  longer  ip  the  pay 
and  under  the  control  of  the  executofs,  such  .new, 
e'tlttencd  as' will  prove  ihe  will  and,  codicil  to  b'^ve. 
been  obtained  by  fraud,  ^t  a  time  when  t^e  deceased 
t^as'' wholly  idicapable '"of  pepformipg  aqy,  ^tioaaj, 
act?  Whatever. '"  Surply,    with    due  dijigeqce^  thfly  » 
iriight  have  informed  a  theq$e)yes   of  this,  ^t.  an, 
earlier  penptt;  none  of  thfepe,  servants  continued  in  , 
the  sfervice  of  the  executors  for  more,  than  fifteen  , 
months  after  the  decease  of  the  testator  !   , , 

Th6  fifth  reason  amounts  to. a  point  of  law, 
namely,  that  Mrs.  Merry  weather  was  not  examined, . 
nor  was  her  answer  taken  separately  and  apart  from 
her  husband  ;  and  therefore  it  is  contended,  she  is 
not  precluded  from  now  disputing  the  validity  of 
the  will  in  that  Court,  notwithstanding  the  admis- 
sion contained  in  that  answer;— why  this  is  a  ques- 
tion as  to  the  practice  of  the  Court  of  Chajioery,  on 
which  this  Court  can  form  no  opinion  whatever. 

Now  these  are  the  reasons  assigned  in  the  answer 
to  the  act  on  petition,  for  calling  in  this  probate, 
and  why  the  parties  are  not  now  barred  from  taking 
this  step.  The  executors  state  in  reply  what  took 
place  with  respect  to  the  servants,  and  it  seems,  that 
one  of  them  only  was  taken  into  the  service  of  one 
of  the  executors,  and  she  only  remained  there  for 
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1844.       twelve  months  ;  she  has  made  an  affidavit,  but  she 
May  14th.     does  not  state  when  exactly  she  left  the  service.     I 
m^-      mu*t  say  the  statement  in  the  answer  to  the  act  is 
"JgSmu*     very  disengenuous  in  this  respect,  for  it  merely 
Tvswbb.     states  these  servants  to  have  been  in  the  service  of 
the  executors,  without  specifying  the  length  of  time 
they  remained,  or  when  they  quitted  or  were  dis- 
charged ;  the  executors  say  that  the  servant  Jupp 
was  discharged  twelve  months  after  she  was  hired, 
and  that  all  the  other  servants  were  merely  re- 
tained until  the  sale  of  the  household  furniture  and 
effects,  and  were  then  discharged,  excepting  the 
gardener,  who  was  retained  until  the  year  1832, 
when  the  deceased's  house  was  let  or  sold ;  so  that 
the  whole  of  this  statement  amounts  to  this, — that 
one  servant  did  remain  in  the  service  of  Mr.  Joseph 
Turner,  one  of  the  executors,  for  a  period  of  about 
twelve  months. 

The  rejoinder  to  the  act  asserts  in  positive  terms, 
that  all  the  servants  of  the  deceased  were  bought 
oyer  by  the  executors  by  the  promise  of  legacies  ; 
that  Mr.  and  Mrs.  Merry  weather  were  compelled 
to  quit  the  deceased's  house  after  the  funeral ;  that 
the  servants  conducted  themselves  in  so  violent 
and  abusive  a  manner  towards  them,  that  they 
could  not  venture  to  approach  these  parties,  and 
were  thus  unable  to  obtain  that  information  which 
was  solely  within  their  knowledge  ;  and,  without 
which,  the  said  will  and  codicil  could  not  be  opposed 
with  success. — I  must  say,  I  cannot  look  on  this 
as  a  reason  why  the  will  and  codicil  should  not 
have  been  opposed  in  the  first  instance. 

These  are  the  circumstances  stated  in  the  several 
stages  of  the  act  on  petition ;  but  the  affidavit  of 
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Mr.  and  Mrs.  Merry  weather  goes  farther  than  the       1644. 
'act,   and    states  some    additional  circumstances;     ftuyuth. 
these  could  not  be  known  to  the  executors,  until      Mbbbv- 
the  affidavits  were  exchanged ;  otherwise  the  Court     "^w 
would  hate  expected,  indeed,  would  have  thought 
it  necessary,  that  the  executors  should  have  given  a 
denial  or  some  explanation  of  them ;  for  instance,  as 
/to  the  charge  of  Mr.  and  Mrs.  Merryweather  not 
having  access  to  the  house  and  ground. 

It  is  very  improper  that  such  allegations  should 
be  made  in  affidavits,  when  they  are  not  to  be  found 
in  the  act  on  petition,  the  other  parties  could  tot 
be  expected  to  answer  that  which  was  not  in  the 
arit  on  petition ;  had  these  facts '  been  pleaded,  I 
should  hare  wished  to  have  had  a  denial  from  the 
epceoutore,  to  the  effect,  at  least,  that  they  had  not 
.given  orders  for  such  conduct :  still  this  can  have 
no  weight  whatever  in  determining  Whether  the 
Court  is  to  call  in  the  probate  of  thife  will  and 
codicil,  and  to  put  the  parties  on  solemn  proof  of 
them.  Now  I  fully  admit  that  executors  are  bound 
to  prove  a  will  by  solemn  form  of  law,  where  they 
are  called  on  to  do  so  by  those  entitled  in  case  of 
an  intestacy  ;  and  that,  under  common  and  general 
circumstances,  neither  lapse  of  time,  nor  the  receipt 
of  a  legacy,  nor  acquiescence  in  the  will,  will  be 
sufficient  to  debar  them  that  right ;  but  after  so 
great  a  lapse  of  time,  as  in  this  case,  fourteen  years 
after  the  transaction  in  question,  and  ten  years  after 
the  will  has  been  declared  to  be  well  proved  in 
Chancery,  m*y  parties  not  be  barred  of  their 
remedy  if.  there  be  no  reasonable  ground  account- 
ing for  the  delay  ? 

Now  cases  have  been  referred   to;   Newell  v. 
o  g  g  2 
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1844,  Weeks(a)zn&  Hoffman  v.WJdU  (by  In  both 
May  i4tk.  the  question  was  as  to  the  right  of  parties  to  call 
m^7t-  upon  executors  to  prove  a  will  in  solemn  form  of 
T^w*  la*%  d***"  i*»  whether  the  right  to  do  so  was  barred 
T*«ra.  nn£er  the  particular  circumstances.  That  first  case 
was  somewhat  of  a  different  description  from  the 
present ;  it  was,  whether  a  party  cognizant  of  pro- 
ceedings to  prove  a  will,  although  not  formally 
made  a  party  thereto,  was  at  liberty  to  contest  that 
will  at  a  subsequent  time  ;  the  Court  held  that  he 
was  not  so  entitled  ;  that,  although  not  a  formal 
party,  he  knew  of  all  the  proceedings,  he  having 
had  consultations  with  the  legal  advisers  of  the 
party  actually  contesting  it ;  the  Court  held,  that 
it  was  not  competent  to  that  party  by  a  new  suit  to 
call  upon  executors  to  propound  the  will.  ~  r  '  ,; 
The  other  case,  (Hoffman  v.  Whites)  annexed,  in 
a  note  to  the  former  case,  approaches  much  nearer 
to  the  circumstances  of  the  present  case.  A  testator 
died  in  1795,  his  will  was  proved  in  March  1795, 
a  suit  was  instituted  in  Chancery  to  obtain  an 
account ;  the  validity  of  the  will  was  admitted  in 
that  suit  In  1796,  a  decree  was  made  for  an 
account ;  the  brother  of  the  deceased,  in  the  course 
of  the  proceedings  claimed  a  legacy  as  having 
lapsed;  the  Court  declared,  that  the  legacy  was 
lapsed,  and  the  brother  entitled  to  one-third  of  a 
moiety  thereof.  In  1804,  a  decree  was  taken  out 
in  this  Court,  by  the  brother  against  the  executor 
of  the  deceased ;  in  giving  judgment  on  the  case, 
Sir  W.  Wynne  said,  "  There  can  be  no  doubt,  as  a 
brother,  he  is  entitled  to  controvert  the  will;  and, 
if  probate  has  been  obtained  in  common  form,  he 

(a)  2  PhilL  224  (I)  lb.  230,  n. 
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can  call  it  in,  and  put  the  executor  on  proof.     I  do      1844. 
not  know  that  there  is  any  specific  time  which     Mayuth. 
limits  a  party.    The  will  had  been  proved  in  1795  ;      m^- 
this  decree  was  taken  out  in  1804  ; — so  there  has      ^«™*R 
been  a  quiet  possession  for  nine  years.     I  think  I      *«■»««• 
know  instances  in  which  the  Court  has  allowed  the 
probate  to  be  called  in  after  a  longer  time,  that 
may  be  done  with  cause  shewn; — that  it  may  be 
done   under  any  circumstances  id  what  I  cannot 
admit ; — it  would  be  contrary  to  reason  and  every 
principle  of  justice.     Where  the  opposing  party  has 
been  in  a  situation  which  rendered  it  impossible  of 
difficult  for  him  to  have  proceeded  earlier ;  if  he 
has  been   absent  from  the  country,  a  minor,  or 
i  labouring  under  imbecility,  he  may  be  admitted. 

But   without  reason,  and   where   there  are  such 
i  strong  reasons  as  there  are  here  to  shew  that  he 

t  was  not  in  such  a  state  of  incapacity  as  to  have 

i  prevented  him,  and  further,  that  he  could  not  be 

ignorant  of  all  the  circumstances  relating  to  the* 
!  deceased,,  from  the  suit  in  Chancery,  soon  after  the 

t  #         probate  was  taken  out,  the  case  is  different.     By  his 
i  answers,  he  admitted  both  the  will  and  probate ;  a 

i  decree  was  made  operating  upon  the  lapsed  legacy ; 

;  and  he  acted  under  that  decree,  not  upon  an  in- 

testacy, and  continued  to  receive  the  interest  for 
five  years  together."  The  ground  or  principle,  on 
which  the  Court  proceeded  in  that  case,  was,  that 
the  party  was  not  barred  by  the  lapse  of  time,  if  he 
could  shew  good  reason  why  he  had  not  proceeded 
at  an  earlier  period  ;  it  affirms  this  principle,  that 
if  he  does  not  shew  good  cause,  this  Court,  unless 
pressed  by  superior  authority,  will  not  allow  him  to 
call  in  a  will  after  such  a  lapse  of  time. 

In  that  case,  the  objection  was  taken  by  protest ; 
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in  the  present  instance,  it  h  submitted  to  act  en 
petition;  the  latter  is  I  think  the  proper 
No  doubt  the  Court  has  jurisdiction  in  sack 
and  may  exercise  its  discretion.    There  is 
case,  Bell  v.  Arnutrmg  (a),  that  turned  upon  the 
right  of  a  next  of  kin  to  call  upon  executes*  to 
prove  a  will  in  solemn  form  of  law.    There  west 
peculiar  circumstances  in  that  case ;  two  codicils  to 
the  will  had  been  opposed  by  the  executor  natnei 
in  the  will,  and  he  had  succeeded  in  obtaining  a 
decree  against  both  of  them,  by  reason  of  the  de- 
ceased's incapacity.      Now,   if  these  codicils,  or 
either  of  them,  had  been  established,  there  would 
have  been  an  end  of  any  possible  interest  thai  the 
next  of  kin  could  have  had  to  impugn  the  witt;  tbe 
next  of  kin  had  therefore  no  interest  at  an  earlier 
period  in  questioning  the  wi)l  which  iie  had  *c* 
quiesced  in,  by  allowing  it  to  be  taken  m  odmmon 
form,  and   receiving  a  legacy  bequeathed  by  it. 
Sir  J.  Nxcholl  was  of  opinion,  that,  under  these 
circumstances,  the  next  of  kin  had  a  ngi*  to  pat 
the  executor  on  proof  of  the  will  in  Solemn  (arm  jof 
law;  and  he  distinctly  laid  it  downi  thfafi^Wuight 
will  not  be  barred,  by  acquiescence,  by  tha receipt 
of  a  legacy,  nor  by  lapse  of  time.  .Tfcj.4peferifoe 
established  in  this  case  was  very  receoftly.  affirmed. 
by  the  Judicial  Committee  of  the  Privy  Council,  in, 
a  case  brought  up  on  appeal  from  the  Atcht~qpiacppal 
Court  of  York,  (Bell  v.  Raisbeck,  20th.  of  February, 
ult.,)  the  question  was  raised  on  the  admission  c£ 
an  allegation,  and  the  Judicial  Committee  waa-  of 
opinion  that  the  right  to  call  for  solemn  proof  of  «< 
will  was  not  barred  by   lapse  of  time.     The  cir- 
cumstances of  that  case  were .  very  peculiar ;   the 

(a)  1  Add.  365. 
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will  in  question  was  dated  in  the  month  of  No-  J844- 
verober,  1823,  the  brother  of  the  deceased  was  Mayuth. 
appointed  the  sole  executor,  indeed,  he  was  almost  mbmy- 
the  universal  legatee,  for  there  were  only  one  or  T^w 
two  trifling  legacies  to  servants.  The  wilt  was 
proved  in  the  Court  of  York,  on  the  15th  of 
January,  1834,  by  the  brother,  the  sole  executor, 
he  died  in  December,  1839,  having  made  his  will 
and  appointed  three  executors,  who  proved  his  will 
in  the  same  Court,  in  June,  1840.  A  decree  was 
taken  out  in  July,  1842,  calling  in  probate  of  the 
will  of  November,  1823,  and  the  decree  was  directed 
to  the  executors  of  the  brother  of  the  original 
deceased ;  there  had  been  no  proceedings  against 
the  brother  in  his  lifetime.  The  circumstances 
were  such  as  not  to  create  a  very  favourable  im- 
pression, but  the  allegation  was  admitted,  and  the 
proceedings  are  now  going  on.  The  principle, 
whether  the  next  of  kin  had  a  right  to  call  on  the 
executors  of  the  brother  to  prove  the  will  of  his 
testator  in  solemn  form,  after  this  lapse  of  time,  was 
argued,  the  admission  of  the  allegation  confirmed 
the  right  of  the  next  of  kin  to  call  upon  the  executors 
so  to  prove. 

But  then,  in  the  present  case,  this  circumstance 
is  to  be  taken  into  consideration,  namely,  the  will 
was  decreed  to  be  well  proved  upon  the  answer  of 
the  parties  admitting  it  as  a  fact ;  the  averment, 
however,  in  the  act  on  petition,  is,  that  notwith- 
standing this  admission,  if  the  answer  of  the 
heiress-at-law  was  not  taken  separate  and  apart 
from  her  husband,  she  is  not  debarred  from  now 
contesting  the  will : — the  words  are  these — "  That 
inasmuch   as  the   said    Mary    Ami   Merryweather 
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was  not  examined,  nor  her  answer  taken  separatelyr 
and  apart  from  her.  husband  in  the  Court  of 
Chancery,  she.  is  not  precluded  from  agai#;,d^ 
puting  the  validity  of  the  will  in  the,  said  Cowrie 
notwithstanding  the  admissions  contained  in  the 
said  answer/'  .A  case  was  cited  in  which  this 
point  is  said  to  have  been  decided  to  this  effect  by , 
Sir  J.  Wigram,  Brown  v.  Bayward  (a).  ..,«•  . 

Then  it  is  the  practice  of  the  Cqurt  of  Qhance^y! 
which  is  here  stated ; — well,  if  (hat  be,  poi  le|  the 
parties  go  to  the  Court  of  Chancery,  and  obtain 
another  issue.  ,  .  .».    •   .  ;.-■ 

It, may  be  that  such  is  the  practice,  <>futbe  GtMlfit! 
of  Chancery;  but  I  havf?  this,  fact,, the  will  has j 
been  declared  tq  be  well  proved*  uppo  thei.wdfeflt 
taking  of  the  parties  to  njake  such  admission  ;itr. 
was  not  an   admission  simply  in  an  answer,. but1 
after  the  answer  of  the. parties  had  beeagiv#n  jni: 
after  an  issue  had  been  ordered  to  try  the  validity  - 
of  the  will ;  after  the  carriage  of  the  issue  hpd  been, 
taken  put  of  the  bande  of  the  plaintiffs,  under  whos$ 
management  the  record  had  been*  on  ,a  farmer 
occasion,  withdrawn,  and  the  trial  lost.    All  this  is 
nowhere  denied  ;  I  find  no  coniplaipt  3s  to  th$ 
conduct  of  the  issue  being  given  to  the  executors ;  it 
cannot,  I  think,  be  denied  it  was  a  wise  precaution  to 
prevent  the  possibility  of  the  will  being  coll usivejy 
pronounced  against.     Und^r  th?  terms  of  the  last 
order,  the  trial  was  about  to  proceed,   whqn   the 
parties  prayed  that  the  order  might  be  discharged, 
and  this  is  done  upon  their  own  undertaking  to 
admit  the  will  to  be  well  proved. 

It  seems  to  me,  that  if  the  facts  he  so,  the  parties 

(a)  1  Hare,  433. 
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may  go  to  the  Court  of  Chancery,  and  try  the       1844» 
question, — whether  they  are  now  precluded  from     M>y 14tb* 
disputing  the  validity  of  this  will  as  to  the  real      m»w- 

.  II*  1  WRATH  M 

estate  ;  or  the  executors  may  apply  for  a  perpetual       ag*in* 
injunction,  and  so  try  the  question. 

Then  let  these  parties  proceed  in  Chancery  or  at 
common  law,  and,  if  they  succeed  in  either  of  those 
Courts,  thfiy  can  come  again  to  this  Court ;  but  I 
do  not  think  it  is  for  this  Court  to  authorize  any 
step  tending  to  such  a  proceeding. 

I  do  not  wish  it  to  be  understood,  that  in  this 
case  I  am  at  all  trenching  upon  the  principle  of  the 
fall  right  of  next  of  kin,  to  call  upon  executors  to 
prove  a  will  in  solemn  form,  notwithstanding  there 
shall  hare  been  lapse  of  time, — notwithstanding 
acquiescence, — notwithstanding  the  receipt  of  a 
legacy;  but  that  the  Court  proceeds  on  this  ground, 
that,  in  this  case,  the  Court  of  Chancery,  on  the 
express  petition  of  the  parties,  and  not  on  a  mere 
admission  in  answer,  has  declared  this  will  to  be 
well  proved  : — I  am  asked  to  undo  all  that  has  been 
done  by  the  Court  of  Chancery. 

I  am  of  opinion,  that  this  case  ib  fully  dis- 
tinguished from  the  cases  cited,  in  which  the 
parties  were  allowed  to  proceed  after  lapse  of  time, 
to  call  upon  executors  to  prove  in  solemn  form  of 
law.  Being  of  this  opinion,  I  shall  pronounce  for 
the  prayer  of  the  executors,  which  objects  to  the 
enforcement  of  this  decree  against  them,  and  shall 
dismiss  them  from  its  effect. 

I  shall  make  no  order  as  to  costs ;  the  executors 
were  fully  aware  that  this  will  was  impugned  ;  a 
caveat  was  entered  in  this  Court,  and  much  litigation 
took  place  in  the  Court  of  Chancery  respecting  the 
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will.  The  executors  might  have  proceeded  to  prove 
the  will  in  this  Court  in  solemn  form  of  law. 
Executors  have  always  a  remedy  against  such  a 
proceeding  as  this  in  their  own  hands. 

Addams. — Will  the  Court  order  the  executors 
their  costs  out  of  the  estate?  I  apprehfend  the 
Court  can  make  such  an  order.  * 


Sir  H.  Jenner  Fust*- 
to  make  that  order. 


-Yes.   I  have  no  objection 


1844. 

May  25th. 

Will  of  a 
soldier  made 
when  quartered 
~ ItL  ""i  regi- 


barrackitt 
New  Brunt- 
wick,  tod  who 
died  there,  not 
admitted  to 
probate*  not 
being  executed 
according  to 
the  9th  tectum 
of  the  1  Vict. 
c«  26,  and  not 
being  within 
the  exception 
contained  in 
the  Uth 


Whitb  p.  Rbpton. 

The  Honourable  I.  H.  Pery  died  at  St  John's, 
New  Brunswick,  on  the  6th  of  August,  1842.  The 
deceased  at  that  time  held  a  commission  in  her 
Majesty's  army,  and  was  quartered  in  barracks  with 
his  regiment.  A  will,  made  by  the  deceased, 
signed  by  him,  but  attested  by  only  one  witness, 
was  propounded  in  an  allegation  which  pleaded 
(fifth  Article),  "  That  the  deceased,  at  the  time  he 
made  and  executed  his  said  will,  and  at  the  time 
of  his  death,  was  a  captain  in  her  Majesty's  30th 
regiment  of  foot,  and  had  the  command  of  a  com* 
pany  of  the  said  regiment,  and  was  quartered  in 
barracks  at  St.  John's,  in  New  Brunswick  ;  and 
therefore,  and  by  reason  of  the  premises,  he  the  said 
deceased  was  a  soldier  in  actual  military  service, 
according  to  the  true  intent  and  meaning  of  the 
1  Vict.  c.  20,  s.  11." 
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n  F*  .'  Tb*  admission  of  the  allegation  was  opposed  by         1844. 

^fcC-  May  25th. 

*?  f      Haggard  and  ij.  PkiUimore.  \v^T« 

This    question    was    settled   in    Drummond  v, 

iris*  Parish  (a),  in  which  the  Court  considered  all  the 

la  principal  authorities  which  could  be  brought  to 

*   bear  on  this  subject.     In  addition  to  those   then 

cited,  the  following  may  be  added  in  confirmation 

fad    of  the 'decision  of  the  Oourt;     Godolplrin,  in   the 

Orphan's  Legacy,  c.  5,  p.  16,  says,  u  Let  it  not  here 

escape  our  observation,  that  these  privileges  belong 

only  to  such  soldiers  as  are  in  expedition,  or  actual 

service  of  war,  and  not  to  such  as  lie  safely  and 

securely  in  some  castle,  garrison,  or  other  like  place 

of  defence,"  Gaill,  in  his  Prtot.  &bs.  Lib.  II.  Obs. 

118,  p.   563,    says,    "  Itaque,   ut    ad  propositum 

revwtar,  ad  oiiotos  xnilite$  h*t  prmkgium  nan  p*r- 

ttyetr  sedad  e<M»  qui.sunt  in  afcrfra,  et  in  prasentz 

pericuh  hestwm ;  utrobique  adtersus  prcBseriptwn&n 

m      succurritur  mUUibus in  expedition*  degentibus,  wn 

**      oHosuy  et  domi  existentUme.    AtquB  it  a  in  terminis^ 

quoad  limitanoot  et   staikmaxia*  mititef,   conchuUt 

2Zasiu&+  jxtrzeomtnum  testari  dehere\  wm  sint  extra 

pmouhivi  belli,  et  petitions  consulere,  phtresque  testes 

*'       adhibere  jmtoU"    To    the   same    effect  will    be 

1       found  tfatomthus  (p.  108) ;  Mynsxnger,  Resp.  J.ur. 

r       46*  s.  £,  p.  41* ;:  Denisart,  Test,  Mil.  vol.  4th, 

■        p,  716 ;  Poihier9  Dea  Test,  vol  £th,  p.  486. 

1  Heineccws  "  De  Milit.  Test.  Lib.  II.  tit.  xi.  sec. 

1         56,   "  Demde  ex  eadem  prtvilegii  causa  patet%  quando 

f         eo  prwilegio  uti  possint  homines.     Glossa  dhtinguit, 

smtne  milites  in  acie  constitute  an  in  castris,  an  in 

(a)  Ante,  522. 
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1844,      prcesidiis.     Prima  casu  nulGs  testibus  opus  esse*  a&9 
May  25th.    secundo  duobus y  tertio  omnes  solemnitates  observandas. 
yium      Milites  enim  doe  in  expeditions  sint,  me  in  casing 
iSnw.     possunt  hoc  prwilegio  uti.     In  prcesidiis  autem  et 
hybernis  merito  jure  ordinario  testantur9  quid  tunc 
extra  periculum  sunt" — It  may  perhaps  be  here 
allowed  to  observe  that  the  same   privilege  was 
granted  in  time  of  plague.     Gaill.  Obs.    118,  p. 
536.     "  Praterea  et  illud  hie  memoria  obiter  tenen- 
dum, quod  adimitationem  militue  humcuuB9  testames- 
tum  tempore  pestis  coram  duobus  vel  tribus  testibus 
conditum,  valeat ;  nam  tempus  belli  et  pestis  aqui- 
parantur9  cum  tunc  censentur  esse  bellum  inter  Dews 
et  homines/9     So  also  Pothier9  vol.  5,  p.  485. 

The  Queen's  Advocate  and  Twiss,  in  support  of 
the  allegation,  referred  to  the  following  ^Authorities. 
— Cujacius.  Lib.  19,  Qusest.  Papin.  vol.  1,  pt.  2, 
p.  525 ;  Julius  Ctarus9  Lib.  3,  tit.  *  Testamentuni  y 
Quasst.  15.  "In  expeditions  autem  milites  occupati, 
degere  dicuntur,  non  solum  cum  sunt  in  procmctu9  is 
acie,  in  hostico,  id  est9  in  ipso  armorum  strepitu,  et 
summo  vita  discrimine;  verum  etiam9  cum  sunt  is 
castris9  sive  (quod  idem  est)  in  fossa tisy  in  stalivisy  is 
hybernis f  in  custodiis,  in  prcesidiis.  Alioquhi  mhH 
distaret  paganus  a  milite.  Prceterea,  hie  addendum : 
milites  limitaneos9  qui  nimirum  in  hostium  finilhmis 
locis9  ad  repentinas  illorum  incursiones  intenti  sunt, 
et  prcesidiarios  sive.stationarios,  qui  ad  proviso* 
alicujus  quietem  aluntur9  privilegiis  miHtum  merito 
quoque  yaudere9  ita  utjure  militari,  amissis  juris  so- 
Umnibus*  testari  possint." 

Per  Curiam. — You  must  make  out  a  distinction 
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between  a  $oldier  in  Woolwich  barracks,  and  a       1844* 
soldier  in  barracks  at  Neiv  Brunswick.  May25tfa. 

White 
ogctnrt 

[Argument] — the  one  is  at  home  the  other  abroad.      »**«>*• 

.    Per  Curiam. — What  do  you  say  as  to  the  present 
Wills  Act  extending  to  New  Brunswick. 

[Argument.] — That  is  a  question  not  yet  decided, 
but  it  is  apprehended  that  a  soldier,  wherever 
quartered,  is  considered  as  domiciled  in  this 
country. 

The  authorities  recognise  a  distinction  between 
wills  made  in  the  mother  country  and  in  a  colony. 
fioffirut,  De  Bello*  p.  211 ;  JEnenkelius  De  Priv. 
AljUit  p.  ¥27.  Puffendorf,  in  his  Obs.  Jur,  Unit, 
vol.  3,  p.  -499,  states  the  following  case  :— "  A 
general  in,  the  Dutch  army  made  his  will,  when 
setting  out  for  Surinam,  without  due  formalities  ; 
he  died  two  years  afterwards  in  the  colony  ;  will 
held  to  be  valid." 

The  statutes  13  &  14  Car.  2,  a  3,  s.  7  ;  1 
Geo.  4,  c.  19,  s.  115,  and  6  &7  Wm.  4,  c.  93,  s.  5, 
distinguish  between  soldiers  in  active  service  and 
those  in  training  or  exercise. 

Sir  Herbert  Jenner  Fust. 
The  single  question  is  this. — Is  there  any  dis- 
tinction between  this  case  and  that  of  General 
Drummond  ?  The  only  difference  I  can  see,  is, 
the  one  was  in  a  colony,  the  other  at  Woolwich.  I 
do  not  think  this  difference  creates  a  distinction. 
Allegation  rejected. 
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An  Ecclesiasti- 
cal Court  may 
entertain  a  amt 

r'nata 
gyman  for 
the  purpoee  of 
deprivation  or 


from  his 
ecclesiastical 
preferment,  by 
reason  of  • 
public  scandal 
existing  against 
him;  although 
the  scandal 

i  from 


a  charge 
which,  if  true, 
would  con- 
stitute a 
criminal 
offence  cog- 
nizable solely 
in  a  common 
Law  Court ; 
and  although 
no  conviction 
by  the  Com- 
mon Law  is  * 
pleaded. 


The  office  of  the  Judge  promoted  by  Burdeb 

On  the  9th  of  December,  1843,  a  decree,  fotinded 

on  Letters  of  Request  from  the  Bishop  of*- — , 

issued  from  this  Court,  directed  to  the  Revered 

,  to  appear  and  answer  to  certain  articles, 

heads,  positions,  or  interrogatories,  touching  &nfl 
concerning  the  deprivation  or  suspension  of  htih 
from  his  ecclesiastical  offices  and  jrte&ftiiehty'trf 
Priest,  Vicar,  or  Minor  Candn  of  thfc  GathstfWl 

Church  of in  the  dty  and  diocese  of  *     1 

and  within  the  province  of  Canterbury,  ;ahd  also 
from  all  his  ecclesiastical  offices  -tad  preferments, 
in  and  throughout  the  said  province,  by  reason  of 

his  immoralities,   lewdness,  incontinence,  

practices,  habits,  and  propensities,  causing  great 
scandal  to  the  Church,  to  be  administered  to  hittn 
by  virtue  of  office,  at  the  voluntary  promotion  of 
the  said  John  Burder. 

The  party  cited  having  appeared,  articles  were 
brought  in  and  were  opposed. 

Addams  and  Elphinstone  in  objection  to  the 
Articles. 

This  Court  is  incompetent  to  try  the  charge  on 
which  this  suit  is  founded,  and. is  therefore  pro- 
hibited  from   entertaining    the    suit.      Temporal 
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offences,  of  whatever  nature  they  be,  are  not  ex-  1844. 
aminable  in  the  Spiritual  Courts,  which  decide  on  Maysut. 
written  evidence ;  if  this  Court  has  jurisdiction  in  Bum*r 
a  case  of  this  nature,  so  has  every  Archdeacon. 
The  law  is  this,  as  regards  a  temporal  crime  com- 
mitted by  a  layman,  this  Court  can  take  no  cogni- 
zance whatever,  either  for  examining  into  a  charge, 
or  punishipg*  a.  patty  if  convicted  in  a  temporal 
Court1;  as  regards  a  clergyman,  the  Court  has  no 
jurisdiction  to  examine  into  a  temporal  crime  of 
this  nature,  in  the  first  instance,  but  if  the  party 
be  convicted  in  a  temporal  Court,  there  arises,  out 
of  that  conviction,  a  fame  or  scandal,  which  the 
Ecclesiastical  Court  may  take  cognizance  of  in  order 
to  foqnd  a  suit  for  punishing  the  party  by  Ecclesi- 
astical censures,  by  suspension,  or  by  deprivation. 
The  scandal  in  this,  latter  case  arises  out  of  the  con- 
viction not  out  of  the  charge ;  the  law  consider? 
every  party  charged  to  be  innocent  until  he  be 
proved  guilty,  and  the  only  legal  proof  of  guilt  is  a 
conviction  by  oral  evidence  in  a  temporal  Court. 
Nash  v.  Nash  (a),  Searles  case  (6),  Bromley  v. 
Bromley  (c)f  Slader  v.  Smallbrooke  (d),  Carr  v. 
Marsh  (c),  Pawlett  v.  Head  (/),  Tawnshend  v. 
Thorpe  (g)$  Mogg  v.  Mogg  (A),  Price  v.  Clark  (i), 
Galizard  v.  Rigault  (Jk). 

Haggard  and  R.  Phillimore,  in  support  of  the 
articles.  All  ecclesiastical  jurisdiction  may  be 
comprised  under  three  heads:  1st, raiione  privilegii, 

(a)  1  Cons.  140.  (/)  2  R.  t.  Lee,  565. 

(ft)  Hobart,  121 ;  l  Cons.  141,  n.  (?)  2  Ld.  Raym.  1507. 

(c)  1  Cons.  141,  n.  (A)  2  Add.  292. 

(<*)  i  Uv.  138;  l.  Sid.  217.  (t)  3  Hagg.  271. 

(<0  5  Ad  &  SU.  602.  (*)  2  Salk.  552. 
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1844.  or  persona :  2nd,  ratione  causa;  3rd,  ratione  loci 
Bunion  As  a  general  proposition,  the  amotion  or  expulsion 
agalmt  of  a  member  is  incident  to  a  corporation  aggregate, 
Newcombe  v.  Higgs  (a)  ;  such  privilege  is  incident 
to  the  established  church,  and  is  exercised  by  the 
Ecclesiastical  Courts,  This  may  be  proved^rs*,  by 
practice,  Lyndwood,  Lib.  ii.,  tit.  2,  pp.  92,  96 ;  Lib. 
iii.,  tit.  28,  p.  260;  tit.  29,  p.  268  ;  Lib.  v.,  tit.  5, 
p.  *92 ;  tit.  9,  p.  308 ;  tit.  14,  p.  313  ;  tit.  15,  p. 
315;  second,  by  the  statutes  passed  from  Edward  1st 
to  Henry  8th,  relating  to  the  Purgation  of  Clerics 
Convict,  which  will  be  found  collected  in  Gibson, 
p.  1120  to  1132. 

Searle's  case  is  a  solitary  case  which  occurred  at 
a  time  when  the  Ecclesiastical  Courts  were  struggling 
for  their  very  existence ;  see  the  conference  between 
Archbishop  Bancroft  and  Lord  Coke,  2  Instit.  598. 
Slader  v.  Smallbroke  (b)  occurred  after  the  Restora- 
tion ;  in  that  case  the  Ecclesiastical  Court  was  pro* 
ceeding  to  try  a  forgery,  and  yet  a  prohibiten  was 
denied.  Higgon  v.  Coppingei'  (c)  illustrates  the 
principle,  so  does  Lucey  v.  Dr.  Watson*  Bishop  of 
St.  David's,  (d)  which  shews  that  the  Bishop  may 
punish  his  clergy  by  deprivation  or  ecclesiastical 
censures  for  offences  contrary  to  their  ecclesiastical 
duties  and  vows.  An  indictment  at  law  for  an 
offence  of  this  nature  will  not  lie  if  framed  in  the 
mode  used  in  these  articles,  JRegina  v.  Mowed  Qe). 
The  Bishop  of  Clogher's  case(f)9  both  modern  cases, 
and  Free  v.  Burgoyne  (</),  have  completely  esta- 
te) Fits*.  169.  (ft)  1  Lev.  138;  1  Sid.  217. 
(c)  W.  Jones,  320.  (d)  Ld.  Raym.  447 ;  14  St.  Trials,  4*f. 
((?)  3  ft.  B.  180.  (/)  Annual  Register  for  the  year  1822. 
(?)  5  Barn.  &  Cress.  404 ;  1  Dow.  &  Ci.  115 ;  2  Bligh.  N.  S.  $5. 
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blished  the  jurisdiction  of  the  Ecclesiastical  Courts      *8*4, 
to  proceed,  in  a  case  of  this  nature,  for  the  purposes     Ma*  3lBt* 
of  deprivation  or  suspension  from  clerical  functions      Burd** 

•  ■  Against 

or  offices.    The  proceedings  are  not  for  punishment,      . 

but  are  brought  diverso  intuitu  et  diversis  rationibus. 

Addams,  in  reply. — The  case  in  Leviuzs  Reports 
was  a  proceeding  as  to  which  the  Ecclesiastical 
Courts  had  undoubted  jurisdiction  ;  the  question  of 
forgery  was  incidental  to  the  inquiry ;  therefore,  a 
prohibition  was  well  denied ;  it  might  with  equal 
reason  be  contended  that  the  Ecclesiastical  Court 
could  not  take  cognizance  of  a  question  of  granting 
probate,  because  a  will  is  opposed  on  the  ground  of 
forgery. 

The  Court  has  no  jurisdiction  in  this  matter,  Price 
v.  Clark,  (a) 

Sir  H.  Jenner  Fust. 

This  is  a  cause  of  office,  and  is  a  proceeding 
under  tbe  act  of  her  present  Majesty,  generally 
known  as  the  Church  Discipline  Act,  [3  &  4  Vict, 
c.  86,]  and  it  is  brought  into  this  Court  by  letters 
of  request  from  the  Bishop  of . 

By  the  decree,  which  has  issued  in  pursuance, 
and  on  acceptance  of  these  letters,  the  reverend 
gentleman  therein  named  is  called  on  to  answer  to 
certain  articles,  heads,  positions,  or  interrogatories, 
touching  or  concerning  his  deprivation  or  suspension 
from  his  ecclesiastical  offices  and  preferment.  The 
purport  of  the  proceeding  it  is  unnecessary  to  state 
in  detail,  the  object  sought  is  not  pro  salute  animte, 
or  pro  reformatione  morum,  but  the  Court  is  asked 

(a)  3  Hagg.  270. 
VOL.    III.  H  H  H 
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1844.      to   pronounce  a  sentence  of  suspension  or  depri- 
M*y  31»L     ration   of    his  clerical   functions  as  against  this 

Burder      gentleman. 

The  Articles  in  this  case  were  given  in,  and  stood 
for  admission ;  the  party  cited  then  undertook  to 
shew  cause,  why  he  should  not  be  suspended  or 
deprived  from  the  exercise  of  his  ecclesiastical 
offices  and  preferments,  and  so  the  matter  came 
before  this  Court.  The  Articles  are  eighteen  id 
number;  in  the  first  place,  they  set  forth,  that,  by 
the  general  laws  ecclesiastical,  all  clerks  and 
ministers  in  Holy  Orders  are  enjoined  to  abstain 
from  all  immorality,  obscenity,  aud  indecency 
whatever.  The  second  Article  pleads,  that  the 
party  cited  is  a  priest  or  minister  in  Holy  Orders; 
and  was,  in  the  year,  &c.,  duly  elected  one  of  die 
perpetual  priests,  vicar's  choral,  or  minor  canons 
of  the  said  cathedral  church.  The  third  Article 
exhibits  the  proper  instruments  of  appointment  to 
these  offices.     The  fourth  Article  pleads,  that  this 

same  party  was  in  the  year ,  licensed  by  the 

Bishop  of ,  to  perform  the  office  of  lecturer 

in  the  parish  church  of,  &c. ;  that  he  entered  upon 
the  duties  of  such  lectureship,  and  has  ever  since 
continued  to  act,  and  now  acts  as  lecturer  to  the 
said  church.  The  fifth  Article  exhibits  the  episcopal 
license.  The  sixth  pleads,  that  the  party  was,  on, 
&c.,  duly  admitted  and  instituted  to  the  vicarage  of 

.    The  seventh  exhibits  the  usual  document  hi 

supply  of  proof.  The  eighth,  that  the  party  was, 
on,  &c.,  duly  appointed  chaplain  to  the  county  jail. 
The  remaining  Articles  set  forth  the  charges  brought 
against  this  gentleman,  and  detail  the  facts  and 
particular  circumstances,  which  are,  when  proved, 
to  subject  him  to  deprivation  or  suspension. 
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These  Articles  are  objected  to :  and  the  principal       1844. 
ground  of  objection  is,  that  they  contain  charges  for     May  suu 
which  the  party  is  liable  to  be  proceeded  against      b^T™ 
by  common  law,  and,  if  proved  guilty,  to  be  con-      as<*** 
victed  and  punished  in  the  temporal  or  criminal 
Courts  of  this  country  ;  and,  therefore,  it  is  argued, 
the  party  is  not  liable  to  be  proceeded  against  for 
such  offence  in  this  Court;  the  Ecclesiastical  Courts 
"  having  no  jurisdiction  in  such  matters. 

In  support  of  this  objection,  the  Court  has  been 
referred  to  several  cases,  recording  instances,  where 
it  has  been  held,  that  this  Court  is  not  at  liberty  to 
proceed,  for  the  punishment  of  offenders,  for  charges 
for  which  they  are  liable  to  be  proceeded  against 
and  convicted  in  criminal  Courts  ;  several  of  these 
instances  being  cases  against  clergymen,  or  persons 
holding  spiritual  or  ecclesiastical  offices.  As  a 
general  proposition,  this  doctrine  must  be  acceded 
to  ;  the  question  is,  whether,  for  the  purpose  for 
which  this  suit  is  brought,  this  Court  has  not  juris- 
diction where  the  party  proceeded  against  is  a 
clergyman  ?  As  against  laymen,  whatever  may  be 
the  nature  of  the  charge,  undoubtedly  the  Court  has 
no  jurisdiction  to  entertain  a  criminal  suit ;  but  it 
is  by  no  means  so  clear,  that,  for  the  purpose  of 
suspension  from  clerical  offices,  the  Court  cannot 
proceed  against  a  clergyman.  The  distinction 
arises  from  the  different  object  of  the  proceedings 
against  a  layman  and  a  clergyman ;  and,  admitting 
the  general  rule,  that  the  Ecclesiastical  Court  can- 
pot  proceed  against  either  a  layman  or  a  clerk  in 
orders  for  the  purpose  of  punishment,  the  question 
is,  whether,  as  against  the  latter  person,  it  may  not 
proceed  to  try  the  charge  for  the  purpose  of  sus- 
H  h  h  2 
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1844.       pending  or  depriving  the   offender   from  clerical 
Maysist.     duties  and  preferment  ? 

b^7fr  Now,  as  I  have  before  said,  several  cases  have 

***""'  been  adverted  to  in  support  of  this  objection,  and, 
among  them,  that  which,  is  usually  denominated 
Searles  case,  which  will  be  found  in  the  note  ap- 
pended to  the  judgment  in  the  case  of  Na&h  v. 
Nash  (a). 

The  case  of  Nash  v.  Nash  was  a  proceeding  by 
a  husband  against  his  wife  in  a  cause  of  divorce  by 
reason  of  adultery.     The  libel  charged  the  woman 
with  cohabiting  in  an  adulterous  intercourse  ;  and 
it  also  pleaded  a  marriage  with  the  adulterer,  and 
exhibited  in  proof  a  copy  of  the  entry  in  the  church 
register  of  such  marriage.    It  was  objected  that  this 
marriage,  being  bigamy,  was  a  felonious  act,  aid 
could  not  be  pleaded  in  the  Ecclesiastical  Courts. 
Lord  Stowell  said, — "  Certainly  this  Court  cannot 
inquire  into  a  felony  directly,  even  where  a  clergy- 
man is  sued  for  the  purpose  of  deprivation."     Now 
any  opinion  coming  from  Lord  Stowell  is  to  be  at- 
tended to  with   the  greatest  deference,   but  the 
present  case  was  not  before  him  ;  the  immediate 
question  was  not,  whether  a  suit  for  deprivation 
could  be  maintained  against  a  clergyman ;  but  that 
point  was  put  by  him  simply  by  way  of  trying  the 
argument  in  favour  of  the  admission  of  a  plea, 
setting  forth  a  second  marriage,  which  was  clearly 
a  felonious  act.     Searles  case,  in  the  note,  which 
occurred  in  the  12th  year  of  the  reign  of  James  1, 
was  as  follows — "  Searle  had  been  tried  at  common 
law  and  found  guilty  of  manslaughter,  whereupon 
he  was  questioned  to  deprivation  before  Dr.  Bird, 

'    («)  1  Cons.  140. 
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Judge  of  the  Court  of  Audience  ;   he  desired  to  be       *844* 
admitted  to  his  defence,  that  he  was  not  guilty,     May  sin. 
contrary   to  the    verdict/' — this   is  from   Hobart      b^Ib 
(p.  121)   who  says, — Dr.  Bird   came  to   me  for 
direction,  and  we  agreed,  "  that  felony  or  other 
capital  crimes  were  not  examinable  in  the  Ecclesi- 
astical Courts  ;  no,  not  for  purposes  that  were  ex- 
aminable there,  as  in  this  case  of  deprivation  ;   and 
therefore  they  may  not  originally  examine  such  a 
crime  to  prove  a  man  criminous,  much  less,  when 
he  is  so  proved  in  the  proper  Court,  impeach  the 
sentence." — Clearly  these  Courts  cannot,  but  this 
does  not  appear  to  me  to  have  been  a  decision  upon 
the   present  point ;   Dr.    Bird  and  Chief  Justice 
Hobart  seem  to  have  consulted  together,  apd  to 
have  come  to  the  conclusion  that  the  Ecclesiastical 
Court  would  not  examine  into  a  capital  crime,  even 
for  the  purpose  of  deprivation ;  but  that,  if  the  party 
had  been  convicted  in  the  proper  Court,  they  might 
build  a  sentence  of  deprivation  upon  the  conviction  ; 
therefore  they  thought,  that  Searle  could  not  be 
allowed  to  give  evidence,  to  shew  that  the  verdict 
had  been  improperly  obtained.   Bromley  v.  Bromley 
was  also  cited ;  that  was  a  proceeding  for  divorce  by 
reason  of  improper  practices  in  the  husband,  in  that 
case  there  had  been  a  verdict  at  law,  and  the  con- 
viction was  pleaded  and  admitted.    So  also  in  Mogg 
v.  Mogg  (a)  there  had  been  a  conviction,  and  it  was 
pleaded. 

I  have  always  understood  it  to  be  a  settled  point 
that  no  proceedings  in  this  Court  can  be  taken  for 
the  purpose  of  punishing  a  party  for  an  offence,  such 
as  that  imputed  to  the  party  here  cited  ;  or  such  as 

(a)  2  Add.  292. 
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1844*  felony,  or  a  crime  triable  at  common  law.  A  dis- 
May  3ist  tinction,  and  an  important  distinction,  was  taken  id 
the  case  of  Burgoyne  v.  Free,  although,  perhaps, 
that  case  is  not  quite  strictly  applicable  to  the 
present  question,  namely,  whether  proceedings  can 
be  taken  against  a  clergyman  by  his  bishop  or 
ordinary,  for  the  purpose  of  suspending  or  depriving 
him  from  *  his  ecclesiastical  offices ;  such  a  suit 
stands  on  a  very  different  footing  from  a  proceeding 
for  the  purpose  of  punishing  the  party ;  and  the 
question  is,  whether,  for  the  purpose  of  suspension 
and  deprivation,  this  Court  is  not  at  liberty  to 
entertain  a  suit  of  this  description  ?  If  there  had 
been  a  conviction  at  common  law,  and  that  convic- 
tion pleaded,  this  Court  need  not,  indeed  could 
not,  enter  into  any  inquiry,  but  would  proceed  upon 
the  conviction  ;  but,  where  there  have  been  no  pro- 
ceedings at  law,  and  none  stated  to  be  in  progress, 
the  question  is,  is  not  the  case  within  the  principle 
of  Burgoyne  v.  Free,  and  is  not  the  bishop  at  liberty 
to  proceed  for  the  purpose  of  suspension  or  depriva- 
tion ?  That  was  a  case  of  proceeding  against  a 
clergyman,  a  beneficed  clergyman,  and  no  doubt 
the  Ecclesiastical  Court  had  cognizance  of  the 
particular  crime  charged  against  the  party ;  the 
only  question  was,  whether  the  statute  27  Geo.  3, 
c.  44,  did  apply  to  a  proceeding  by  a  bishop  against 
a  clergyman  of  his  diocese;  the  statute  having 
introduced  a  limitation  of  time  within  which  such  a 
suit  must  be  brought.  The  title  of  the  act  is,  **  An 
Act  to  prevent  frivolous  and  vexatious  suits  in  Eccle- 
siastical Courts,"  and  it  euacts,  u  That  no  suit  shall 
be  commenced,  in  any  Ecclesiastical  Court,  for 
incontinence,  after  the  expiration  of  eight  calendar 
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months  from  the  time  when  such  offence  shall  have       1844. 
been   committed;  nor   shall   any  prosecution   be     May3iet. 
commenced  or  carried  on  for  fornication,  at  any      bJ^r 
time  after  the  parties  offending  shall  have  lawfully 
intermarried."     Lord  Chief  Justice  Tenter  den,  at 
that  time  Chief  Justice  Abbott,  stated  the  case  thus 
[5  J3.  if  Ores.  404].     "  It  ha&been  contended  before 
us,  that  this  statute  extends  to  the  clergy  as  well  as 
the  laity,  and  we  think  it  does,  as  far  as  they  and 
laymen  are  on  the  same  footing ;  that  is,  where  the 
object  of  the  suit  is  reformation  of  manners  or  the 
soul's  health  ;  but  that  it  was  not  intended  to  limit 
the  time  for  proceeding  against  a  clerk  as  stick  for 
deprivation."     Here,  then,  is  a  distinction  drawn 
in  this  particular  case  between  a  suit  for  deprivation 
and  a  suit  for  punishment :  he  proceeds,  "  Such  a 
suit  is  not  frivolous  or  vexatious ;  it  is  not  within  the 
mischief  or  object  of  the  statute.     Reformation  of 
manners  is  not  the  object,  or  at  all  events  not  the 
only  object  of  this  suit.     The  Articles  shew  that  one 
at  least  of  the  objects  of  the  suit  was  to  procure  the 
deprivation  or  suspension  of  the  plaintiff,  a  species 
of  jurisdiction  which  the  Ecclesiastical  Court  has 
no  opportunity  of  exercising  over  laymen.     Now, 
in  other  temporal  matters,  such  as  forgery  of  orders,  < 
there  cannot  be  any  proceeding  against  a  layman 
as  such ;  but  if  he  has  obtained  a  benefice,  he  may 
be  sued  in  the  Ecclesiastical  Court  in  order  to  his 
deprivation,   according   to  Slader  v.  SmaUbrooke 
(1  Lev.  138;  1  Sid.  217).     We  think,  therefore, 
that  as  to  the  charge  of  incontinence,  the  Ecclesias- 
tical Court  may  proceed  for  the  purpose  of  depriva- 
tion, and  our  judgment  will  be,  that  the  prohibition 
stand  as  to  proceeding  upon  the  charge  of  form- 
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18*4'  cation,  with  a  view  to  reformation  or  the  sour* 
Maysiat.  health,  but  that  there  must  be  a  consultation  as  to 
Bdrdkr  proceeding  upon  that  charge  for  deprivation  or  any 
other  punishment.  This  course  was  adopted  in  the 
case  of  Townsend  v.  Thorpe  (2  Lord  Ray  m.  1507), 
which  was  a  proceeding  against  a  parish  clerk, 
who  was  charged  with  several  offences  punishable 
in  the  temporal  and  not  the  spiritual  Courts,  yet  it 
was  held,  that  there  might  be  proceedings  against 
him  in  the  spiritual  Court  in  order  to  deprive  him 
of  his  office,  and  as  to  that  a  consultation  was 
granted.  Objection  has  since  been  made  to  that 
case,  on  the  ground  that  the  Ecclesiastical  Court 
had  no  authority  to  suspend  or  deprive  a  parish 
clerk.  Perhaps  that  objection  is  well  founded,  but 
the  rest  of  the  case  has  never  been  questioned,  and 
is  an  authority  for  our  present  decision/' 

Therefore,  the  Court  of  King's  Bench  held,  that 
whether  the  spiritual  Court  had  or  had  not  power 
to  deprive  the  parish  clerk,  that  is,  whether  his  was 
or  was  not  a  spiritual  office,  still,  in  principle,  that 
was  a  decision  governing  the  case  before  them. 
The  case  of  Free  v.  Burgoyne  was  afterwards 
appealed  to  the  House  of  Lords,  and  the  present 
Lord  Chancellor  held  at  the  time  the  high  office 
which  he  now  holds,  and  gave  the  decision  of  that 
House,  affirming  the  judgment  of  the  Court  of 
King's  Bench.  The  case  is  set  forth  at  length  in 
the  first  volume  of  Dow.  §r  Clark,  (p.  115,)  and 
in  2  Bligh,  N.  S.,  (p.  65.)  Lord  Lyndhurst  gave 
judgment  to  the  following  effect,  "  This  was 
originally  a  suit  in  the  spiritual  Court  against  the 
reverend  Doctor  Free,  upon  various  charges  of 
fornication  and  other  offences.     In  looking  at  the 
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Articles,  1  think  it  was  perfectly  competent  to  the  1844. 
spiritual  Cotirt  to  proceed  in  the  ordinary  way,  Maysut. 
both  pro  salute  anima,  and  for  deprivation.  In  the  Burdbe 
spiritual  Court,  it  was  contended  for  Doctor  Free, 
that  the  statute  27  Geo.  3  was  a  ,  bar  to  the 
proceeding,  but  the  objection  was  overruled,  and 
then  he  applied  to  the  Court  of  King's  Bench  for  a 
writ  of  prohibition,  and  was  ordered  by  that  Court 
to  declare  in  prohibition.  The  Court  of  King's 
Bench  was  of  opinion,  that  the  proceeding,  so  far 
as  it  was  pro  salute  anirnce,  and  reformation  of 
manners,  was  barred  by  the  act,  even  in  the  case  of 
a  clergyman,  after  the  expiration  of  the  eight 
months.  But  a  much  more  important  question 
arose,  and  that  was,  whether  the  statute  applied  to 
a  proceeding  in  the  spiritual  Court  for  the  purpose 
of  deprivation ;  and,  looking  at  the  title,  the  pre- 
amble, and  the  provisions  and  enactments  of  the 
statute,  I  concur  with  the  Judge  of  the  Court 
of  King's  Bench,  that  the  limitation  of  eight  months 
does  not  apply  to  the  proceeding  in  the  Ecclesiastical 
Court  for  the  purpose  of  deprivation." — In  that 
case,  therefore,  both  Chief  Justice  Abbott  and  Lord 
Lyndhurst  thought,  that  the  ecclesiastical  tribunals 
could  not  inquire  into  the  case,  for  the  purpose  of 
punishing  the  party,  but  might  do  so  with  a  view  to 
his  deprivation, — Lord  Lyndhurst  proceeds,  after 
stating  the  effect  of  the  judgment  of  the  Court 
of  King  s  Bench,  "  I  think  the  Court  was  warranted 
in  this  judgment  both  on  principle  and  authority. 
The  case  of  Slader  v.  Smallbrooke  was  one  in  which 
proceedings  were  instituted  against  a  clergyman 
who  had  forged  his  orders ;  and  on  application  for 
a  prohibition,  the  Court  of  King's  Bench  held,  that 


834  CASES    DETBBM1NED   IK   THE 

1844.  the  spiritual  Court  bad  no  power  to  proceed  against 
May  site  the  accused  with  any  view  to  a  judgment  against 
b^7e«  him  for  the  crime  of  forgery,  but  that  the  spiritual 
"*****  Court  might  inquire  into  the  charge  of  forger? 
with  a  view  to  deprivation.  So,  although  the 
ecclesiastical  tribunal  cannot  punish  for  forgery,  it 
may  inquire  into  the  question  of  forgery  with 
a  view  to  deprivation  only.  That  case  applies 
directly  to  the  present.  The  spiritual  Court 
cannot  proceed  against  Doctor  Free  pro  $alui€ 
aninuB  et  reformatione  morum,  yet  it  may  inquire 
into  the  question  of  incontinence  with  a  view  to  a 
sentence  of  deprivation."  Then  the  Lord  Chancellor 
refers  to  that  case  of  Townsend  v.  Thorpe,  and 
concludes  thus,  "  Both  cases  are  similar  in  principle 
to  the  present.  The  spiritual  Court  may  proceed 
for  deprivation  only,  and  for  that  purpose  it  may 
proceed  in  the  manner,  and  with  the  forms  and 
ceremony  necessary  to  a  sentence  of  deprivation. 
I  think,  therefore,  that  the  judgment  ought  to  be 
affirmed." 

This  case  of  Free  v.  Burgoyne  then,  both  in  the 
King's  Bench  and  the  House  of  Lords,  proceeded 
on  this  ground, — that  the  spiritual  Court  had  no 
cognizance  of  a  crime  punishable  in  the  temporal 
Courts,  except  for  the  purpose  of  deprivation  from 
ecclesiastical  offices  ;  I  confess  it  appears  to  me  to 
go  a  great  length  in  support  of  the  proceedings  in 
the  present  case,  which  are  instituted  against  this 
gentleman,  not  for  punishing  him  for  a  temporal 
offence,  but  to  prevent  him  retaining  possession  of 
the  ecclesiastical  preferment  which  he  now  holds. 

I  was  referred,  in  the  course  6f  the  argument,  to 
the  case  of  the  Bishop  of  Clogher ;  I  have  not  a 
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copy  of  th§  proceedings  in  that  case,  nor  have  I  *8$** 
been  able  to  obtain  them  j  the  bishop  certainly  was  M»y  3lgt 
outlawed,  but  still,  it  was  held,  that  as  bishop  he  Burokr 
was  liable  to  be  proceeded  against  and  deprived  of 
his  see  for  the  offence  imputed  to  him  ;  the  out- 
lawry might  have  been  equivalent  to  a  conviction, 
and  so  far  this  would  be  a  different  case.  Reference 
was  also  made  to  another  case  ;  it  was  not  des- 
cribed by  any  title,  but  as  a  case  before  the 
Judicial  Committee,  on  an  appeal  from  the  Island 
of  Jersey  (a).  A  writ,  in  the  nature  of  a  Writ  of 
Prohibition,  issued  from  the  Royal  Court  in  that 
island,  to  the  Ecclesiastical  Court,  whereby  that 
former  Court  annulled  certain  proceedings  in  the 
Ecclesiastical  Court,  and  ordered,  that  all  the  acts 
which  referred  thereto  should  be  erased  from  the 
records  of  the  Court.  From  this  last  sentence  there 
was  an  appeal  to  Her  Majesty  in  Council  ;  and  I 
may  here  say,  that  the  Royal  Court  in  Jersey  cor- 
responds, to  some  extent,  with  the  Court  of  Queen's 
Bench  in  this  country. — The  Judicial  Committee 
came  to  the  opinion,  that  the  writ  had  issued 
wrongfully,  and  they  reversed  it ;  in  the  result  it 
was  held,  that  the  Ecclesiastical  Court  in  Jersey 
was  at  liberty  to  institute  that  particular  proceed- 
ing. When  that  case  was  before  the  Judicial 
Committee,  I  sat  as  one  of  the  Judges,  and  I 
pronounced  the  judgment  of  their  Lordships  ;  the 
case  turned  on  the  construction  of  the  canons  by 
which  the  ecclesiastical  law  in  the  island  of  Jersey 
is  governed,  and  on  one  canon  in  particular,  the 

(a)  Since  reported,  nom.  The  Dean  of  Jersey  v.  The  Rector  of 
,  3  Moore,  P.  C.  C.  299. 
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1844,  17th  (a).  It  provides,  u  That  every  one  of  the 
May  3ist.  ministers  shall  be  careful  to  observe  that  decency 
and  gravity  of  apparel  which  becomes  his  profes- 
sion, and  may  preserve  due  respect  to  his  person  ; 
and  they  shall  be  very  circumspect  in  the  whole 
course  of  their  lives,  to  keep  themselves  from  such 
company,  actions,  and  haunts,  as  may  bring  any 
blame  or  blemish  upon  them.  Nor  shall  tbey  dis- 
honour their  calling  by  games,  taverns,  usuries, 
trades  or  occupations  not  befitting  their  functions, 
but  shall  study  to  excel  all  others  in  purity  of  life, 
gravity,  and  virtue."  The  22nd  canon  is  directed 
against  particular  offences,  and,  amongst  them,  for- 
nication, and  applies  equally  to  the  clergy  as  to  the 
laity.  It  was  held,  by  the  Court  Royal,  that,  under 
this  general  canon,  the  Ecclesiastical  Court  bad  no 
power  to  take  cognizance  of  offences  triable  in  the 
temporal  Courts ;  but  the  Judicial  Committee  held, 
that,  under  the  1 7th  canon,  and  another  (the  46th) 
the  Ecclesiastical  Court  had  power  to  proceed 
against  members  of  the  Church,  and  clerks  in 
Holy  Orders  ;  for  the  purpose  of  restraining  them 
in  such  habits  of  life.  The  result  of  the  judgment 
of  the  Privy  Council  was  to  relax  the  prohibition, 
and  to  allow  the  Ecclesiastical  Court  in  Jersey  to 
proceed. 

That  case  is  somewhat  of  a  similar  description 
with  the  present,  for  it  was  there  alleged,  "  That 
rumours  of  a  most  serious  nature  had  for  some  time 
past  been  publicly  circulated  touching  the  conduct 

(«)  These  canons  were  compiled  by  order  of  James  1.,  a.d.  1623, 
by  Abbott  Archbishop  of  Canterbury ;  Williams  Bishop  of  London, 
then  Lord  Keeper;  and  Andrews  Bishop  of  Winchester. 
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of ;  accusing  him  of  leading  a  most  scan-       1844, 

dalous  life,  and  of  having  committed  indecent  as     May  si*, 
well   as  criminal   acts  ;  to  the  great  scandal  of     b^7e 
religion,  and  especially  of  the  Established  Church      again" 
of  which  he  is  a  minister." 

That  case  does  seem  to  me  to  go  the  length  of 
declaring,  that  the  Ecclesiastical  Court  has  juris- 
diction over  clerks  in  Holy  Orders,  for  the  purpose 
of  deprivation  and  suspension  ;  although,  to  a  cer- 
tain extent,  that  may  be  punishment ;  but  still 
punishment  is  not  the  object  of  the  proceeding ; 
the  object  is  to  remove  the  party  from  the  office  in 
relation  to  which  he  has  so  misconducted  himself.  I 
am  of  course  now  considering  that  the  facts  charged 
in  these  Articles  may  be  established  in  proof ;  and 
the  Court  does  not  mean  to  go  in  detail  through 
these  Articles;  I  do  not  understand  them  to  charge 
an  actual  offence,  but  a  series  of  acts  obscene  and 
indecent  in  themselves.  This  person  was  the  chap- 
lain of  a  jail,  and  in  the  course  of  that  duty  a  person 
was  committed  to  his  care  and  superintendance  ; 
and  the  charge  is  that  of  vicious  propensities  exist- 
ing, and  to  be  proved  by  overt  acts.  In  the  case 
from  Jersey  it  was  argued,  that  as  the  offence  was 
laid,  evidence  of  actual  guilt  might  be  given  ;  but 
that  objection  was  disallowed,  and  it  was  said,  it 
was  a  proceeding  to  remove  a  scandal,  and  that  the 
possibility  of  such  evidence  being  given,  was  no 
ground  for  issuing  the  prohibition.  Surely  !  No 
clergyman  can  be  suffered  to  remain  in  the  cure 
or  possession  of  an  ecclesiastical  benefice  whilst 
labouring  under  such  an  imputation  as  these 
Articles  charge ;  it  may  be  mere  report,  but  still 
it  is  a  scandalous  report,  and  it  arises  out  of  con- 
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1S44.      duct.     I  should  like  to  know,  how  parishioners  can 
M«y3UL     receive  the  communion,  hear  the  prayers  of  the 
Bubdkr      Church  read,  or  receive  consolation  in  their  dying 
moments,  from  a  person  labouring  under  such  im- 
putations as  are  here  charged?     Are  his  parish- 
ioners to  receive  advice  or  consolation  at  the  hour  of 
death  from  this  party  ?     Must  not  the  effect,  if  the 
Ecclesiastical  Court  has  no  jurisdiction  to  interfere 
in  such  a  case,  be,  that  the  parishioners,  from  the 
actual  disgust   which  must  arise  even   from   the 
imputation  whilst  un refuted,  will  abstain  from  any 
communication   with    the    party ;    and,  if   he   be 
allowed  to  remain  in  his  benefice,  will  not  the  effect 
be  virtually  to  deprive  the  parishioners  of  any  of 
those  spiritual  offices  and  benefits  which  they  are 
entitled  to  expect  and  require  at  the  hands  of  their 
minister. 

I  am,  therefore,  of  opinion,  both  upon  principle, 
and  the  authority  of  the  cases  to  which  I  have 
referred,  that  there  is  no  ground  whatever  for  con- 
cluding the  jurisdiction  of  this  Court;  and  I  con-, 
sider  that  this  Court  has  jurisdiction  to  examine 
into  this  case  for  the  purpose  of  deprivation  and 
suspension ;  and  not  only  to  entertain  the  suit,  bat 
to  pronounce  a  sentence  either  of  suspension  or 
deprivation,  as  may  seem  meet  to  this  Court,  and 
according  to  the  magnitude  of  the  offence,  to  be 
shewn  by  the  evidence  to  be  produced  against  the 
clergyman  against  whom  these  charges  are  made ; 
provided  the  charges  be  substantiated  in  evidence. 
I  am  therefore  of  opinion,  that  these  Articles  are 
admissible,  and  accordingly,  I  admit  them  to  proof. 
I  think,  however,  that  there  is  one  of  the  con- 
cluding Articles  which  is  not  admissible.      This 
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Reverend  person  appears,  in  addition  to  his  other       1844. 

preferment,  to  hold  the  office  of  chaplain  of  a  jail,     May  31gt 

and  it  is  against  him  in  the  discharge  of  his  duties      Burdbr 

of  that  office  that  this  offence  is  imputed.     The 

Article  is  the  seventeenth,  and  it  refers  to  inquiries 

made  privately  by  the  visiting  justices  of  the  jail ; 

and  the  conclusion  to  which  they  came,  namely, 

that  the  party  should  be  suspended  from  his  office, 

whereupon  he  resigned  his  appointment;  and  the 

Article  has  annexed  a  paper   purporting  to  be  a 

true  copy  of  the  minutes  of-  the  resolution  of  the 

visiting  justices,  as  entered  upon  the  journals  of  the 

jail.     I  cannot  see  how  this  can  be  made  evidence 

in  any  way ;  I  cannot  see  how,  because  these  justices 

take  upon   themselves  to  inquire    into  a  certain 

report,  and  upon  the  evidence  they  receive  in  the 

course  of  that  investigation,  feel  bound  to  exercise  the 

discretionary  power  reposed  in  them,  and  to  suspend 

this  party  from  his  office  of  chaplain,  that  can  be 

evidence  against  the  party  in  this  cause.     With 

respect  to  the  evidence  to  be  adduced,  this  is  not 

the  time  to  enter  upon  a  discussion  of,  or  to  give 

any  opinion  upon  that  point ;  the  parties  by  whom 

these  charges  are  to  be  proved,  may,  as  has  been 

said,  be  persons  whose  testimony  will  not  be  entitled 

to  receive  any  credit;  it  may  prove  so,  but  the 

Court  cannot  determine,  d,  priori,  whether  they  are 

or  not  competent  to  give  evidence ;  or  whether  their 

testimony  will  or  will  not  be  sufficient. 

Therefore,  at  the  present  moment,  I  content 
myself  with  rejecting-  the  seventeenth  Article ;  ad- 
mitting the  rest  of  the  Articles  to  proof;  and 
reserving  all  questions  until  hearing  of  the  cause. 

[A  rule  nisi  for  a  prohibition  has  been  granted  in 
this  case.]    /^A^K^u^id^J^^ 
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May  3Ut 

A  child,  bap- 
tized with 
water  in  the 
name  of  the 
Holy  Trinity, 
by  a  person 
alleged  to  be 
in  heresy  or 
schism  with  the 
Church  of 
England,  is 
not  unbapn'zed 
within  the 
meaning  of  the 
Rubric  for  the 
burial  service, 
in  the  book  of 
Common 
Prayer. 

Excommuni- 
cation, ip$o 
facto,  most  be 
preceded  by  a 
declaratory 
sentence  of  a 
competent 
Court* 


The  office  of  the  Judge  promoted  by  Titchmarsh 
v.  Chapman. 

[See  the  facts  of  this  case  reported  ante,  p.  703.] 

The  Reverend  Mr.  Chapman  having  appeared 
absolutely,  an  allegation  was  offered  on  his  part, 
and  was  opposed  by, 

The  Queen's  Advocate  and  Addams. 


Phillimore  and  Harding  in  support. 

Sir  Herbert' Jenner  Fust. 

The  question  before  the  Court  in  the  present 
case  respects  the  admissibility  of  an  allegation, 
which  is  offered  on  behalf  of  the  Rev.  W.  H. 
Chapman,  the  party  cited  in  this  cause,  which  is  a 
cause  of  office,  for  refusing  to  bury  the  corpse  of  a 
child  brought  to  the  churchyard,  of  which  he  is  the 
vicar,  and  of  whose  interment  due  notice  is  alleged 
to  have  been  given. 

The  question  comes  before  this  Court  by  virtue 
of  letters  of  request  from  the  Bishop  of  the  diocese 
of  Ely,  within  whose  diocese  the  party  cited  holds 
preferment.  The  citation  in  the  cause  was  returned 
on  the  fourth  session  of  Easter  Term  in  the  last 
year,  and  an  appearance  was  given  to  that  citation, 
but  under  protest;  that  protest  was  extended  in 
acts  of  Court,  for  the  reasons  therein  set  forth,  and 
pressed  in  argument ;  the  Court  was  of  opinion, 
that    the    protest   could    not    be    sustained,   and 
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accordingly  overruled  it:  a  prohibition  was  then       1844. 
applied  for  and  refused,  upon  which  an  absolute     May3ist. 
appearance  was  given  for  the  party  cited ;  a  libel,    Titchmarm 
setting  forth  the  charge  against  the  party  cited,  was     cbSmmm. 
brought  in  and   admitted  ;   a  negative  issue  was 
given  to  the   Articles;  witnesses  were  examined, 
and  publication  prayed  ;  and  this  allegation  is  now 
offered  by  way  of  defence  to  the  charge  brought 
against  this  Reverend  gentleman. 

The  substance  of  the  defence  is,  that  this  child 
was  unbaptized  within  the  true  meaning  of  that 
term,  as  used  in  the  Rubric  for  the  burial  service, 
it  being  alleged  in  the  Articles,  and  not  denied, 
that  the  child  was  baptized  by  a  minister  of  that 
class  of  Protestant  Dissenters  termed  Independents, 
according  to  the  form  used  by  them,  that  is,  with 
water,  in  the  name  of  the  Father,  the  Son,  and  the 
Holy  Ghost;  and  it  is  pleaded,  on  behalf  of  the 
Rev.  Mr.  Chapman,  that  such  baptism  is  schisma- 
tical  and  heretical,  and  such  as  not  to  entitle  the 
corpse  of  this  child  to  have  the  burial  service  read 
over  it, 

I  had  hoped,  that  after  the  late  case  of  Mastin  v. 
E&cott  (a),  after  the  sentence  in  this  Court,  and 
the  affirmance  of  that  sentence  in  the  superior 
Court,  this  question  was  set  at  rest,  and  that  no 
further  resistance  would  have  been  offered  to  what 
was  declared,  both  by  this  Court  and  by  the  Court 
above,  to  be  the  law  on  this  question.  This  Court 
is  bound,  upon  proper  application  made,  to  enforce 
the  law ;  this  Court  has  no  discretion  whether  or 
not  it  will  entertain  a  suit  of  this  description,  which 

(a)  2  Cart.  692,  affirmed  by  the  Judicial  Committee,  2nd  July, 
1842. 

VOL.  III.  Ill 


Ch 
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1844.       is  clearly   within  its  jurisdiction,   neither  can  it 
May  3ist.     refuse  to  proceed  to  pronounce  sentence  when  the 
*r  suit  is  before  it. 

1  ITCH  MA  RSI!        *"*■"    *°    ux,,v,v     "*• 

agaimt  \±  js  now  contended,  that  this  question  is  not 

HAPMAN.  * 

concluded  by  what  took  place  in  Mas  tin  v.  Eseott; 
and  it  is  said,  that  it  was  only  decided  in  that 
case,  that  an  infant,  who  had  been  baptized  by  * 
Wesleyan  Minister,  in  the  name  of  the  Trinity, 
was  not  unbaptized ;  and  that  the  Rubric  which 
declares,  that  the  burial  service  shall  not  be  read 
over  persons  who  die  unbaptized,  did  not  apply  to 
such  case.  Certainly,  in  Mastin  v.  Eseott,  nothing 
did  turn  on  the  suggestion  of  heresy  or  schism; 
the  defect  in  the  baptism,  as  there  alleged,  was  the 
want  of  holy  orders  in  the  person  who  had  per- 
formed that  ceremony.  In  the  present  case  this 
question  has  been  directly  raised  ;  it  is  distinctly 
averred,  that  this  baptism  was,  and  is,  heretical, 
having  been  performed  by  a  person  not  qualified  to 
administer  the  rite  of  baptism.  The  Court  may 
here  say,  that  in  Mastin  v.  Eseott,  both  in  this 
Court  and  in  the  superior  Court,  the  question  was 
stated  to  be  confined  to  this  point,  whether  baptism 
could  be  duly  administered  by  a  Wesleyan  minister; 
nothing  turned  on  the  question  of  heresy  or  schism; 
the  case  was  so  stated  by  the  learned  Lord  who 
delivered  the  judgment  of  the  Court  above.  The 
distinction  does  arise  in  the  present  case,  and  the 
question  is  directly  raised,  whether  or  no  baptism 
of  this  description,  pleaded  to  be  heretical  and 
schismatical,  is  invalid  baptism,  so  as  to  take  this 
case  out  of  that  decision  in  Mastin  v.  Escott. 
Now,  although  it  is  perfectly  true  there  has  been 
no  absolute  decision  on  the  point,  for  it  has  not  as 
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yet  been  distinctly  raised,  and  Courts  of  law  never  *844. 
determine  more  than  the  question  raised  before  Mayaut. 
them ;  yet  undoubtedly  the  greater  part  of  the  Titchmamh 
argument  in  Mastin  v.  Escott  turned  on  the  cSnlxm. 
question,  whether  schismatical  or  heretical  baptism 
was  or  was  not  valid ;  it  was  part  of  the  object,  of. 
the  party  there  cited,  to  shew  that  the  baptism  in 
that  case  was  heretical  and  schismatical,  and  not 
simply  lay  baptism,  and  the  arguments  were 
founded  principally  on  its  being  heretical  and  schis- 
matical ;  and,  although,  as  I  have  said,  it  was  not 
necessary  in  that  case  to  decide,  whether  schis- 
matical and  heretical  baptism  was  valid,  or  invalid, 
the  arguments  were  principally  directed  to  that 
point.  It  is  not,  however,  necessary  to  enter  into 
the  arguments  which  were  so  elaborately  urged  on 
the  Court  in  that  case,;  I  have  stated  that  they 
principally  turned  on  this  point ;  reference  was 
made  to  the  different  opinions  entertained  in  the 
Primitive  Church  as  to  the  validity  of  such  baptism : 
the  authority  of  Tertullian  was  cited  in  support  ot 
that  baptism,  and  the  opinions  of  St.  Cyprian,  Firmi- 
lian,  and  writers  in  the  second  and  third  centuries  in 
opposition  to  it.  Again,  reference  was  made  to  the 
Council  of  Aries,  to  the  opinion  of  St.  Austin,  and 
to  the  general  opinion  in  favour  of  that  proposition  ; 
also  to  the  opinions  of  the  Eastern  and  Western 
churches,  and  to  the  practice  down  to  the  time  of 
the  reformation,  and  thence  to  the  present  time. 

The  strength  of  the  arguments  certainly  turned 
on  the  point,  whether  schismatical  or  heretical 
baptism  was  or  was  not  valid.  It  does  appear  to 
me,  therefore,  that  this  present  question  is  reduced 
to  a  narrow  compass,  and  I  say  so  at  the  present 

1 1  i  2 
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1844.  time,  because  I  find,  in  the  7th  Article  of  thii 
May  3 1 «t  allegation,  that  the  validity  of  lay  baptism  seeos 
TmuTMH  hardly  to  be  brought  in  question.  Now,  the  7th 
(£?£?*.  Art,#cle  is  t0  this  eft***  "  That  by  the  practice  and 
usage  of  the  Primitive  Church,  and  the  laws, 
Canons,  and  constitutions  of  the  Church  of  England, 
any  persons,  whether  infants  or  adults,  baptized  in 
the  name  of  the  Father,  and  the  Son,  and  the  Holj 
Ghost,  by  heretics,  could  not  be  admitted  into  the 
Church,  or  allowed  to  partake  of  her  privileges  until 
they  had  by  themselves,  or  by  their  sponsors,  sought 
for  such  admission,  according  to  the  form  directed 
by  the  Church,  although  it  might  not  be  essential  to 
reiterate  the  Sacrament  of  Baptism."  This  Article 
does  appear  to  me  to  admit  t&e  whole  question  of 
the  validity  of  lay  baptism  ;  all  that  it  says  is  this, 
that,  by  the  Canons  and  constitutions  of  the  Church 
of  England,  persons  so  baptized  could  not  be 
admitted  into  the  Church,  until  by  themselves  or 
their  sponsors  they  .had  sought  for  such  admission, 
according  to  the  form  prescribed  by  the  Church. 
It  therefore  seems  to  me  that  it  would  be  utterly 
superfluous  to  enter  into  a  discussion  of  the  autho- 
rities, cited  on  the  one  side  and  on  the  other,  for 
the  sole  purpose  of  determining  whether  this  bap- 
tism is  valid  or  not,  when  it  is  not  contended, 
that  this  baptism  is  invalid  in  itself.  It  is  not  said 
that  such  baptism  is  null  and  void,  so  that  the 
question  is,  whether  baptism,  so  coitferred,  entitles 
the  party  recipient  to  have  the  burial  service  of  the 
Church  read  over  his  corpse,  when  it  is  duly  brought 
to  the  churchyard  for  interment.  The  Court,  there- 
fore, is  relieved  from  the  necessity  of  entering  into 
that  first  discussion.     Now,  although  this  case  has 
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remained  long  undetermined,  that  has  arisen  from       1844. 
inevitable  circumstances  (a),  and    not   from  any     Maysift. 
doubt  which  the  Court  has  entertained  with  respect    titchmabsb 
to  the  law  of  this  case ;  and  it  being  not  now  ques-     cXwUn. 
tioned,  that  baptism,  by  heretics  or  laymen,  is  a 
valid  baptism,  and  need  not  to  be  reiterated  (indeed 
one  of  the  authorities,  cited  by  the  learned  counsel 
who  support   this   allegation,  went  to  shew   that 
such  baptism    need    not  be   repeated) ;    and   this 
surely  was  acknowledging  it  to  be  valid  in  itself; 
and  if  so,  even  although  received  at  the  hands  of 
persons   who   disbelieve    in    the   doctrine   of    the 
.  Trinity,  the  recipient  cannot  be  said  to  die  unbap- 
tized. 

There  cannot  then  be  any  doubt  in  the  mind 
of  the  Court  as  to  what  must  be  the  fate  of  this 
case,  when,  as  I  have  shewn,  the  baptism  itself  is 
admitted  to  be  valid  ;  and  the  only  doubt  I  feel,  is, 
whether  this  allegation  ought  not  to  be  admitted 
for  the  purpose  of  allowing  the  question  to  go  up  to 
the  Privy  Council,  in  order  to  be  discussed  before 
the  highest  tribunal.  This  Court  would  be  very 
much  inclined  to  pursue  the  course  which  it  adopted 
in  the  case  of  Mastin  v.  Escott,  namely,  to  admit 
the  allegation,  for  the  purpose  of  enabling  the 
parties,  if  so  inclined,  to  take  the  opinion  of  the  supe- 
rior Court.  But  if  the  parties  wish  to  take  a  higher 
opinion  upon  the  admissibility  of  this  allegation, 
they  can  apply  for  leave  to  appeal  from  its  rejection  ; 
for,  that  it  must  be  rejected,  is  the  opinion  to  which 
the  Court  has  arrived.  The  Court  would  be  un- 
willing to  exercise  the  discretion  reposed  in  it  by 
the  Act  of  the  3  &  4  Vict.  (c.  86,  s.  13,)  by  refusing 

(a)  The  indisposition  of  the  Judge. 
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1844.       leave  to  appeal,  because  I  apprehend,  if  the  Court 

May  3ist     were  to  reject  this  allegation,  and  refuse  leave  to 

TViantluB    appeal,  the  rejection  would  be  finah 

Cajunuv.         In  a  case>  which  is  supposed  to  involve  a  most 

important  question  between  Protestant  Dissenters 

and  Members  of  the  Established  Church,  the  Court 

would  be  unwilling  to  exercise  that  discretion  by 

refusing  leave  to  appeal. 

I  will  now  state  the  grounds  upon  which  I  have 
come  to  the  determination  to  reject  this  allega- 
tion:— The  whole  question  seems  to  me  to  have 
been  determined,  in  Mastin  v.  Escott,  in  favour  of 
the  validity  of  this  baptism  ;  because,  if  baptism 
conferred  by  a  heretic  is  so  far  a  valid  baptism  that 
it  need  not  be  repeated,  then  the  whole  case  seems  to 
come  to  this,  that  being  a  valid  baptism  the  child 
cannot  be  said  to  have  died  unbaptized.  It  is  clear, 
that  a  child  baptized  by  a  layman  is  not  unbaptized 
within  the  meaning  of  the  Rubric  for  the  burial 
service,  and  if  so,  I  cannot  understand  what  is  the 
distinction  between  the  two  cases.  If  once  it  be 
admitted  that  this  baptism  is  so  far  valid  that  it 
need  not  be  repeated,  I  confess  I  cannot  see  the 
reason  why,  in  the  one  case,  the  child  is  to  receive 
the  offices  of  the  Church,  and  to  have  the  burial 
service  read  over  it,  and  in  the  other  case,  should 
not  be  so  entitled.  Neither  child  can  be  said  to  die 
unbaptized,  and  it  is  only  where  the  person  is  un- 
baptized that  the  service  for  the  dead  is  not  to  be 
read  over  the  body.  Both  lay  and  heretical  bap- 
tism are  contrary  to  the  orders  of  the  Church,  bat 
both  are  valid,  and  if  valid,  entitle  the  recipients,  in 
either  case,  to  the  privileges  conferred  by  valid 
baptism,  whatever  those  privileges   may  be.     In 
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both  cases  the  child  would  seem  to  be,  in  the  words       1844. 
of  the  Rubric,  sufficiently  baptized, — and  I  use  the     Ma?  31st* 
word  "  sufficiently  "  advisedly,  and  in  the  sense  in    Titchmarsb 
which  it  is  used  in  the  Rubric.     It  was  not  a  word     Chapman. 
for  the  first  time  introduced   in   the  former  case 
by  this  Court,  the  word  will  be  found  in  the  first 
Rubric  (a),  and  the  word  has  been  continued  and 
used  in  the  Rubric  for  the  present  form  of  baptism. 
In  both  instances,  it  is  declared  that  a  child  so 
baptised    (in  the  case  of  a   layman   it   has   been 
already  decided,  and,  as  I  consider,  by  a  heretic 
also)  is  sufficiently  baptized,  according  to  the  use 
made  of  that  word  in  the  Rubric,  to  which  meaning 
the  Court  is  confined  in  this  case. 

To  what  extent  such  baptism  goes  is  not  for  this 
Court  to  determine ;  whether  it  does  or  does  not 
confer  spiritual  grace,  the  Court  does  not  offer  any 
opinion  upon;  all  which  the  Court  declares,  is, 
that  the  child  was  not  wibaptized,  need  not  be 
baptized  again,  and,  if  not  unbaptized,  that  the 
minister  was  not  justified  in  refusing  to  read  the 
burial  service  over  it.  It  has  been  contended,  that 
there  are  other  means  besides  baptism  by  which  this 
child  must  be  qualified  to  be  admitted  into  the  body 
of  the  Church,  and  admitted  to  partake  of  the  pri- 
vileges of  the  Church.  What  these  other  means 
are,  I  have  not  yet  heard  ;  I  suppose  the  imposition 
of  hands  by  the  Bishop  at  confirmation.  I  inquired 
during  the  argument,  and  I  could  not  find  that 
there  were  any  means  by  which  this  child  could  be 
admitted  into  the  Church  of  England  except  by 
confirmation  by  the  Bishop  after  it  had  arrived  at 
years  of  discretion  ;   and  I  now  assume  that  this 

(a)  Edward  VI.,  a.d.  1549. 
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1844.  is  the  ceremony  which  is  requisite  to  entitle  it  to 
May  3Ut.  that  right.  How,  then,  does  this  baptism  differ 
Tm^RSH  from  the  most  solemn  and  formal  mode  of  baptism  ! 
ChIp^an.  No  child  ain  be  admitted  to  partake  of  the  Holy 
Communion  until  it  has  been  confirmed ;  no  child 
can  be  presented  to  the  Bishop  to  be  confirmed 
until  he  or  she  has  arrived  at  years  of  discretion,  and 
is  able  to  say  the  Creed,  the  Ten  Commandments, 
and  answer  the  questions  of  the  Catechism  of  die 
Church ;  it  is  not  until  a  child  can  do  this  that 
the  Bishop  is  to  confirm  it.  No  recipient  of  the 
most  regular  baptism  is  admitted  to  partake  of  die 
holy  communion  until  confirmed,  or  desirous  of 
being  confirmed.  Then,  this  baptism  being  so  far 
valid  that  it  need  not  to  be  repeated,  this  very  child. 
if  it  had  arrived  at  years  of  discretion,  would  have 
been  entitled  to  claim  to  partake  of  that  rite,  quali- 
fied by  conforming  to  the  orders  of  the  Church.  It  it 
also  quite  clear,  that  no  person  is  entitled  to  have 
the  order  of  confirmation  administered  to  him,  unless 
previously  baptized ;  the  mere  imposition  of  bands 
will  avail  nothing  without  a  previous  baptism. 
There  is  nothing  to  be  confirmed,  unless  there  has 
been  a  valid  preceding  baptism.  It  seems  to  me, 
therefore,  that  the  case  of  this  child  is  precisely  the 
same,  so  far  as  the  rites  of  the  Church  are  con- 
cerned, as  in  the  case  of  the  most  solemn  form  of 
baptism,  because,  it  is  quite  clear,  that  a  party  is 
admitted  into  the  Church  by  baptism,  and  not  by 
imposition  of  hands.  There  may  be  deficiencies  in 
that  admission  which  may  be  afterwards  supplied, 
but  those  deficiencies  do  not  arise  from  the  inward 
defect  of  that  baptism,  either  in  the  case  of  the  most 
regular  or  irregular  baptism. 
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Therefore,  it  does  appear  to  me,  upon  these  I844* 
grounds,  unless  there  be  something  in  the  allega-  May  aim 
tion  which  can  be  said  to  constitute  a  valid  defence  Titchmabsii 
for  refusing  to  bury  this  child ;  I  mean  refusing  the  ChIpmIh. 
offices  of  the  Church,  and  the  benefits  conferred  by 
the  offices  of  the  Church,  whatever  they  be,  that 
this  question  has  been  determined  by  what  took 
place  in  Mastin  v.  JEscott,  and  by  the  admission  of 
the  principle,  that  this  is  so  far  a  valid  baptism 
that  it  need  not  be  repeated.  It  is  quite  impossible 
that  this  child,  by  sins  of  commission  or  omission, 
can  have  forfeited  the  right  to  these  offices,  for  the 
child  died  shortly  after  its  birth  ;  at  least,  so  far  as 
this  child  is  concerned,  it  could  not  be  by  any  fault 
of  its  own  that  it  did  not  obtain  the  ulterior  rite 
of  imposition  of  hands,  for  that  can  only  be  obtained 
by  an  adult  having  knowledge  of  the  Creed,  the 
Ten  Commandments,  and  1>he  Church  Catechism. 
The  question,  as  it  appears  to  me,  is  not  whether 
this  child  was  admitted  into  the  Church  of  England, 
but  whether  it  was  admitted  into  the  Church  of 
Christ? — "God  forbid,"  said  Dr.  Phillimore,  in 
arguing  this  case,  "  that  I  should  say  this  child  was 
not  a  Christian,"  having  received  the  rite  of  bap- 
tism. 

Unless,  therefore,  there  be  something  in  the 
Articles  of  this  allegation  which  can  in  form  or 
substance  constitute  a  defence  to  this  charge,  or 
prevent  the  party  being  condemned  in  costs,  the 
Court  will  reject  the  allegation.    . 

Now  the  first  Article  of  this  allegation  recites 
the  fourth  Article  of  the  libel  given  in  by  the  pro- 
moter of  this  suit,  pleading  the  law  with  respect  to 
the  office  of  burial,  and  setting  out  the  sixty-eighth 
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1844,      Canon,  and  then  it  alleges,  "That  all  the  rights 
&uy  3ift.  .  and  privileges  conferred  by  this  Canon  and  consti- 
Titcb^Iuh   tation  ecclesiastical,  and  of  the  other  Canons  and 
CbIf^n.    constitutions  promulgated  a.d.  1603,  of  which  the 
68th  Canon  forms  a  component  part,  were  limited, 
by  the  letters   patent  of  King  James    1st,  to  all 
persons  being  within  this  realm  as  far  as  lawfully 
being  members  of  the  Church  they  might  be  con- 
cerned in  them." — Now  so  far  as  I  hare  gone,  it 
is  not  material  to  the  party  cited,  that  this  part  of 
the  allegation  should  be  admitted,  for  this  objection 
which  it  sets  up  was  open  to  the  party  on  the  ad- 
missibility of  the  libel  :  then  it  goes  on  to  plead 
"  that  by  the  110th  of  the  Canons  and  'constitutions 
aforesaid,  means  were  pointed  out  for  bringing  all 
schismatics  and  hinderers  of  the  word  to  be  sincerely 
preached,  to  ecclesiastical  censure  and  punishment' 
What  then  are  the  means  pointed  out  for  bringing 
the  parties  to  censure  and  punishment  ?    "  They 
shall  be  presented  to  the  bishop  to  be  censored  and 
punished  according  to  such  ecclesiastical  laws  a* 
are  prescribed  in  that  behalf;" — if  these  are  the 
means  let  them  be  adopted  in  this  case  ,  but  I 
confess  I  do  not  understand  the  meaning  of  this 
part  of  the  Article.     It  is  said,  that  it  is  offered  by 
way  of  illustration  or  explanation  ;   I  confess  I  do 
not  see  how  it  illustrates  or  explains  this  case  ;  and 
it  appears  to  me  to  be  of  no  importance  whatever  to 
the  party  cited  ;  although  the  Court  might  have 
been  inclined  to  have  admitted  it  if  the  other  parts 
had  been  admissible. 

The  second  Article  recites  the  fifth  Article  of  the 
libel  which  pleads  the  refusal  to  bury  the  corpse  of 
this  child,  and  the  object  of  this  part  of  tBe  allega- 
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tion  is  to -shew,  that  the  party  did  not  refuse  to  bury  1844> 
the  corpse,  but  to  bury  it  according  to  the  rites  and  May  3l8t- 
ceremonies  of  the  Church  of  England,  which  he  is  Titchmarsh 
ordered  to  do  by  the  Canon  law,  and  for  refusing  to  chIfI^n. 
do  which  he  is  punishable,  unless  the  corpse  be  that 
of  a  party  unbaptized,  or  excommunicate  majori 
excommunicatwne.  This  appears  to  me  to  be  alto- 
gether immaterial,  his  duty  is  to  be  an  active  duty, 
he  is  not  simply  to  allow  the  body  to  be  buried, 
but  he  is  to  bury  it  according  to  the  rites  and  cere- 
monies of  the  Church  of  England.  Then  it  goes 
on  to  plead,  "  that  by  such  refusal  the  party  cited 
did  not  act  in  contempt  of  the  laws,  Canons,  and 
constitutions  ecclesiastical,  but  on  the  contrary  he 
acted  in  conformity  therewith,  as  well  as  in  obedi- 
ence to  and  in  conformity  with  the  obligations  by 
which  he  bound  himself  when  he  became  an  ordain- 
ed minister  of  the  Church  of  England."  This  is 
the  whole  question  in  the  suit !  Was  it  or  was  it  not 
his  duty  ?  Surely  it  is  not  necessary  to  plead  this. 
I  remember  it  was  so  pleaded  in  Mastin  v.  Escott, 
and  the  Court  then  pronounced  it  to  be  unnecessary 
and  inadmissible,  and  only  allowed  it  to  be  retained 
in  order  that  the  whole  question  might  go  up  to 
the  Appeal  Court,  as  being  then  a  new  question, 
notwithstanding  the  decision  of  Sir  J.  Nkholl,  in 
Kemp  v.  Wickes.  I  may  here  observe,  what  I  in- 
tended to  have  before  observed,  that,  in  the  first 
Article  of  the  allegation,  it  is  pleaded,  "  that  the 
rights  and  privileges  conferred  by  the  68th  Canon 
were  confined  to  members  of  the  Church  of  Eng- 
land." I  do  not  understand  what  are  the  rights  and 
privileges  which  were  conferred  by  this  Canon;  the 
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1844.       Canon  does  not  profess  to  confer  any  rights  or  privi* 
May  3Ut     leges,  it  only  declares,  that  if  a  minister  refuse  to  inter 
Txt^TIrbb    a  body,  brought  to  him  at  a  convenient  time,  accord- 
ed™.    jnS  t0  ^e  ceremony  of  the  Church  of  England,  he 
shall  be  liable  to  be  punished ;  I  do  not  understand 
that  the  right  to  the  Church  burial  service  is  con- 
ferred by  the  Canon  ; — therefore  I  think  this  Article 
ought  to  be  rejected ;  it  merely  contains  a  verbal 
criticism  on  the  Jifth  Article  of  the  libel,  which  con- 
tains the  charge,  and  it  is  quite  unnecessary  to  the 
defence  of  the  party  cited.    • 

The  third  Article  recites  the  sixth  Article  of  the 
libel,  "  That  the  said  infant  died  within  the  said 
parish  of  Basingbourne.  That  such  infant  was  the 
daughter  of  John  Rumbold  and  Jane  his  wife,  who 
are  Protestant  Dissenters  of  the  class  known  as 
Independents,  and  during  the  first  five  months  in 
the  year  1841,  and  for  some  time  previous  thereto, 
had  been  in  the  habit  of  frequenting  or  resorting  to 
a  chapel  or  place  of  religious  worship,  established 
by  or  for  the  use  of  a  congregation  of  the  said  class 
of  people,  situate  within  the  said  parish.  That  the 
said  infant  had  been,  on  the  8th  of  February,  1840, 
baptized  according  to  the  rite  or  form  of  baptism 
generally  received  and  observed  among  the  said 
class  of  people,  that  is  to  say,  with  water,  and  in 
the  name  of  the  Father,  and  of  the  Son,  and  of  the 
Holy  Ghost,  by  the  Rev.  C.  Moase,  a  minister, 
preacher,  or  teacher  of  the  said  class  of  people. 
That  of  the  aforesaid  fact  of  baptism  the  said  W. 
H.  Chapman  was  informed  on  the  26th  of  May, 
1841,  when  urged  and  entreated  to  bury  the  said 
infant,  and  by  means  of  such  informotion  was,  at 
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the  time  of  his  refusal  to  bury  the  said  corpse,  well      ^844, 
and  sufficiently  apprized  and  aware  of  the  fact  of     May  3isu 
such  baptism,  and  be  made  or  assigned  the  aforesaid    Titchmarsh 
fact  of  such  baptism  expressly  as  the  pretext  or     cuIpman. 
ground  of  refusing  to  comply  with  such  entreaties 
and  application." — this  is  the  charge  ;   what  is  the 
answer  ?     "  That  the  aforesaid  baptism  of  the  said 
infant,   as  set  forth  in  the  said  sixth  Article,  by 
the  said  C.  Moase  was  heretical  :"  here  the  Article 
stops.     The  Court  must  look  to  the  other  Articles, 
to  see  whether  this  baptism  was  a  valid  baptism,  or 
whether  the  party  was  excluded  from  the,  rites  of 
the  Church  of  England. 

The  fourth  Article  pleads,  "  That  by  the  ecclesi- 
astical laws  of  the  whole  Catholic  Church,  more 
especially  as  they  are  expounded  and  laid  down 
in  the  Canon3  and  decrees  of  the  two  first  general 
councils,  which  Canons  and  decrees  have  been 
adopted  by  the  Church  of  England,  and  on  divers 
occasions  recognised  to  be  of  binding  authority  by 
the  statutes  of  the  realm  applicable  to  questions  of 
heresy  and  schism,  more  especially  by  statutes  1 
Eliz.  c.  1,  s.  36  ;  29  Car.  2,  c.  9,  s.  2,  the  said  C. 
Moase  having  collected  a  congregation  in  opposition 
to  the  canonical  bishop,  is  guilty  of  heresy,  and  any 
baptism  performed  by  him  is  heretical." 

A  former  Article  had  alleged  that  the  baptism, 
set  forth  in  the  sixth  of  the  promoter's  Articles,  was  • 

heretical,  here  it  is  pleaded,  that  the  person  who 
performed  the  service  of  baptism  had  collected  a 
congregation  in  opposition  to  the  bishop,  and  was 
therefore  at  the  time  a  heretic,  and,  it  is  to  be  in- 
ferred accordingly,  at  least  so  I  suppose,  that  any 
baptism  performed  by  him  is  heretical. 
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1844.  The  fifth  Article   pleads,  "That  hy  the 

May  3ift  Canon,  made  and  agreed  upon  at  the  second  general 
Titc^Imh  Conncil9  which  was  holden  at  Constantinople  in 
cXwan.  the  J***  of  our  ***&  381  0*ing  the  first  of  the 
general  councils  holden  in  that  Metropolis)  it  was 
ordained  and  decreed  as  follows  (a) — Treeemiorwm 
decern  et  octo  patrum  qui  Nic&a  convemrunt  fidem 
non  abrogari,  sed  firmam  ac  stabilem  manere  opor- 
tere,  et  orrniem  haresm  anathematizaru — And  that 
by  the  sixth  Canon  made  and  agreed  upon  at  die 
council  aforesaid,  it  was -ordained  and  decreed  as 
follows-T-jSS  autem  sit  crimen  ecclesiasticvm  quod 
episcopo  inteqditur  ;  tunc  oportet  examinari  personal 
accusatorum,  ut  primutn  quidem  fuBretids  nan  Geeai 
orthodoxos  episcopos  pro  rebus  ecclesiasticis  accusare. 
Hcereticos  autem  dicimus,  et  qui  olim  ab  ecclesia  ab- 
dicati  sunt,  et  qui  sunt  posted  a  nobis  anathematizaii 
ad  hoc  autem  et  eos  qui  se  sanam  quidem  fidem  con- 
fiteriprce  seferunt,  avulsi  A autem  sunt  et  abscissi,  et 
adversus  canonicos  nostra  episcopos  congreyationem 
faciunt.  Prceterea  autem  et  si  aliqui  eorum  ab  ec- 
clesia ob  aliquas  causasprius  condemnati  et  ejecti  vel 
excommunicatifuerint,  sice  ex  clero,  sive  ex  laiconm 
or  dine,  nee  Us  licere  episcopum  accusare  priusquam 
proprium  crimen  absterserint.  Similiter  autem  et 
eos  qui  prius  rei  facti  accusatique  sunt  non  prius  ad 
episcopi  vel  aliorum  clericorum  accusationem  admitti 

*  quam  se  objectorum  sibi  criminum  insontes  ostenderint. 

The  purport  of  these  two  Canons  I  take  to  be,  that 
persons  accused  of  heresy  are  not  to  be  permitted  to 
accuse  the  clergy  unless  they  first  shew  themselves 
to  be  innocent ;  and  the  object  of  the  Article  is;  I 
presume,  to  shew,  that  the  party  promoting  the  office 

(a)  See  Sacrosancta,  Condi,  vol.  2,  pp.  945-949. 
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of  the  Judge  is  not  a  party  who  can  be  permitted        1844' 
to  accuse  the  party  cited.  May8l8t 

The  sixth  Article  pleads,  "  That  by  the  twenty-first  TrtfH™v 
Canon  of  the  fourth  general  council  holden  at  Chal-  Chapmam. 
cedon  in  the  year  of  our  Lord  451,  it  was  decreed 
and  ordained — Clericos  vel  laicos  episcopos  aut 
clericos  accu&antes  non  indiscriminatim,  nee  citra 
inquisitionem  admittere  ad  accusationem,  nisi  eorum 
ezistimatio  prius  examinata  fuerxL  This  merely 
goes  to  the  same  point,  that  the  party  promoting 
the  office  is  not  legally  competent  to  do  so  as  against 
a  clergyman. 

The  seventh  Article  I  have  already  referred  to  (a), 
it  contains  the  sum  and  substance  of  the  charge 
that  the  baptism  of  this  infant  was  heretical. 

This,  as  I  have  already  stated,  is  the  whole 
question  before  the  Court,  is  this  a  valid  or  an 
invalid  baptism  ?  It  is  not  averred,  nor  is  it  even 
attempted  to  be  said,  that' this  is  an  invalid  baptism, 
null,  void,  and  of  no  effect  whatever ;  all  that  is 
pleaded  is,  that  the  recipient  thereof  is  not  entitled 
to  partake  of  the  privileges  of  the  Church  until 
he  or  she  has  complied  with  certain  forms.  What 
is  the  particular  form,  as  I  before  observed,  is  not 
stated;  it  was  only  during  the  argument  that  I 
collected,  it  is  to  be  by  the  bishop  by  the  imposi- 
tion of  hands ;  and  therefore  the  form  which  is  to 
entitle  the  recipients  of  this  heretical  baptism  to  be 
admitted  into  the  Church,  is  precisely  the  same  as  is 
requisite  to  entitle  the  recipients  of  the  most  regular 
baptism  to  that  privilege. 

Now,   I  think,  in  rejecting  this  Article,  I  am 

(a)  Ante,  p.  844. 
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1844»       injuring  the  cause  of  the  promoter  rather  than  that 
Mayaist     0f  the  party  cited. 

Titchmamh  What  is  the  eig hth  Article  ?  "That  long  pre- 
CnfFMAN.  vious  to,  and  on  the  17th  day  of  February,  1840, 
there  had  been,  and  was,  and  still  is,  within  the 
said  parish,  a  burying  ground  or  chapel  yard 
attached  or  annexed  to  the  Independent  Chapel, 
which  was,  and  is,  commonly  used  and  resorted 
to  for  the  interment  of  corpses  of  all  persons  calling 
themselves  Independents  dying  in  the  said  parish." 
What  is  the  use  of  this  Article  ?  what  is  it  if  there 
be  a  burial  ground  annexed  to  a  chapel  used*  by  the 
parents  of  this,  child  ?  if  the  parents  have  a  right  to 
require  that  their  child  be  buried  in  the  church 
yard  of  the  parish  Church,  they  may  insist  on  that 
right ;  it  may  be,  as  said  in  argument,  a  vexatious 
proceeding ;  but,  if  the  right  exists,  how  can  the 
Court  say  it  is  not  to  be  enforced  :  I  cannot  really 
see  what  is  the  use  of  admitting  an  Article  of  this 
description ;  it  cannot  have  any  effect  on  the  costs 
of  the  suit. 

The  ninth  Article  pleads,  "  That  by  a  statute 
3  &;  4  Vict.  c.  92,  courts  of  justice  are  enabled  to 
admit  non-parochial  registers  as  evidence  of  deaths/' 
how  can  this  Article  be  material  ? 

The  tenth  Article  is  the  next,  [this  set  forth  the 
thirty-third  of  the  Thirty-nine  Articles].  This  is 
rather  the  introductory  part  to  that  which,  as  I 
have  before  said,  is  the  whole  substance  of  the  alle- 
gation, namely,  that  this  was  the  corpse  of  an 
heretic,  or  person  excommunicate  ipso  facto.  I 
may  be  mistaken,  but  as  I  understand  it,  the  effect 
of  this  Article  is  to  shew,  that  this  was  a  person 
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who,    by  open   denunciation  of  the  Church,   was       1844- 
rightly  cut  off  from  the  unity  of  the  Church,  and     May  3ist. 
to   be  considered   as  a  publican  or  an   heathen.    Titchmarsh 
Prima  facMy  this  can  hardly  be  said  to  apply  to     chIpmIn. 
this  child,  dying  in  its  infancy,  before  it  could  have 
committed  any  heresy. 

The  next,  the  eleventh  Article,  is  one  of  a  most 
extraordinary  description.  It  sets  forth  the  3rd, 
4th,  5th,  6th,  7th,  9th,  and  12th  Canons  of  1603  (a). 

(a)  3.  The  Church  of  England,  a  true  and  Apostolical  Church. 
Whosoever  shall  hereafter  affirm,  That  the  Church  of  England,  by 
law  established  under  the  King*B  MajeBty,  iB  not  a  true  and  ApoBtoli- 
cal  Church,  teaching  and  maintaining  the  doctrine  of  the  Apostles ; 
let  him  be  excommunicated  ipso  facto,  and  not  restored,  but  only  by 
the  Archbishop,  after  his  repentance  and  public  revocation  of  this  his 
wicked  error. 

4.  Impugners  of  the  Public  Worship  of  God,  established  in  the  Church 
of  England,  censured. 
Whosoever  shall  hereafter  affirm,  That  the  form  of  God's  worship 
in  the  Church  of  England,  established  by  law,  and  contained  in  the 
Book  of  Common  Prayer  and  Administration  of  Sacraments,  is  a 
corrupt,  superstitious,  or  unlawful  worship  of  God,  or  containeth  any 
thing  in  it  that  is  repugnant  to  the  Scriptures ;  let  him  be  excom- 
municated ipso  facto,  and  not  restored,  but  by  the  Bishop  of  the 
place,  or  Archbishop,  after  his  repentance  and  public  revocation  of 
such  his  wicked  errors. 

5.  Impugners  of  the  Articles  of  Religion,  established  in  the  Church  of 

England,  censured. 
Whosoever  shall  hereafter  affirm,  That  any  of  the  nine  and  thirty 
Articles  agreed  upon  by  the  Archbishops  and  Bishops  of  both 
provinces,  and  the  whole  Clergy,  in  the  Convocation  holden  at  Lon- 
don, in  the  year  of  our  Lord  God  one  thousand  five  hundred  and  sixty- 
two,  for  avoiding  diversities  of  opinion,  and  for  the  establishing  of 
consent  touching  true  Religion,  are  in  any  part  superstitious  or  erro- 
neous, or  such  as  he  may  not  with  a  good  conscience  subscribe  unto ; 
let  him  be  excommunicated  ipso  facto,  and  not  restored,  but  only  by 
the  Archbishop,  after  his  repentance,  and  public  revocation  of  such 
his  wicked  errors. 

6.  Impugners  of  the  Rites  and  Ceremonies,  established  in  the  Church  of 

England,  censured. 
Whosoever  shall  hereafter  affirm,  That  the  Rites  and  Ceremonies 
VOL.  III.  K  K  K 
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i84**      These  Canons  are  pleaded  to  shew,  that 
May3i«.     guilty  of  the  offences  there  mentioned,  are 
Titcumamb    municate  ipso  facto  ;  the  substance  of  these  Canon 
cfZZHw.    is  pleaded  in  the  twelfth  Article  ;   "  That  the  said 
J.  Rumbold,  C.  Moase,  and  T.  Titchmar&h,  the  pro- 
moter of  this  suit,  are  persons  who  have  severally 
affirmed,  and  do  severally  affirm ;"  then  it  ascribes 
to  each  of  these  persons  offences  against  the  seven 


of  the  Church  of  England  by  law  established  are  wicked,  i 
or  superstitious,  or  such  as,  being  commanded  by  lawful  uuUmilj, 
men,  who  are  zealously  and  godly  affected,  may  not  with  any  good 
conscience  approve  them,  use  them,  or  as  occasion  reqmreth,  sub- 
scribe unto  them ;  let  him  be  excommunicated  qro  facto,  and  not 
restored  until  he  repent,  and  publicly  revoke  such  his  wicked  errors. 

7.  lmpugners  of  the  Government  of  the  Church  of  England  by  Arch- 
bishops, Bishops,  Sfc,  censured. 
Whosoever  hereafter  shall  affirm,  That  the  government  of  the 
Church  of  England  under  his  Majesty  by  Archbishops,  Bishops, 
Deans,  Archdeacons,  and  the  rest  that  bear  office  in  the  same,  is 
antichristiari,  and  repugnant  to  the  word  of  God;  let  him  be  excom- 
municated ipso  facto,  and  so  continue  until  he  repent,  and  pubfidj 
revoke  such  his  wicked  errors. 

9.  Authors  of  Schism  in  the  Church  of  England  censured. 
Whosoever  shall  hereafter  separate  themselves  from  the  Cos* 
munion  of  Saints,  as  it  is  approved  by  the  Apostles5  Rules,  in  the 
Church  of  England,  and  combine  themselves  together  in  a  nor 
brotherhood,  accounting  the  Christians,  who  are  conformable  to  the 
doctrine,  government,  rites  and  ceremonies  of  the  Church  of  tt»gi««^ 
to  be  profane,  and  unmeet  for  them  to  join  with  in  Christian  profes- 
sion ;  let  them  be  excommunicated  ipso  facto,  and  not  restored  but 
by  the  Archbishop,  after  their  repentance,  and  public  revocation  of 
such  their  wicked  errors. 

12.  Maintainers  of  Constitutions  made  in  Conventicles  censured. 
Whosoever  shall  hereafter  affirm,  That  it  is  lawful  for  any  sort  of 
Ministers  and  Lay-persons  or  of  either  of  them,  to  join  together,  sod 
make  rules,  orders,  or  constitutions,  in  Causes  Ecclesiastical,  without 
the  King's  authority,  and  shall  submit  themselves  to  be  ruled  sad 
governed  by  them ;  let  them  be  excommunicated  ipso  facto,  and  not 
be  restored  until  they  repent,  and  publicly  revoke  those  their  wicked 
and  Anabaptistical  errors. 
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Canons  pleaded  in  the  eleventh  Article,  and  con-      1844. 
eludes  by  pleading,    "  That  they   were   and   are     May  3Ut. 
severally  persona  rightly  cut  off  from  the  unity  of  tit^7ae«h 
the  church,  and  excommunicated  according  to  the     oSmav. 
true  intent  and  meaning  of  the  33rd  of  the  thirty- 
nine  Articles  pleaded  and  referred  to  in  the  tenth 
Article  of  the  allegation.     I  confess  that  when  I 
read  these  two  Articles,  the  question  did  occur  to 
me,  "how,  by  what  means,  and  in  what  manner, 
are  all  these  things  to  be  proved  ?    Here  are  three 
persons  alleged  to  have  offended  against  no  less 
than  seven  distinct    Canons,   or  some,  or  one  of 
them,  or  some  parts  or  part  thereof,"  upon  which    , 
witnesses  are  to  be  examined,  to  prove  such  and 
such  things  there  stated,  by, which  it  is  to  be  shewn, 
that  these   parties  have  incurred  the  penalty   of 
excommunication.     Who  are  to  be  the  witnesses, 
what  number  of  witnesses  are  to  be  examined  on 
such  a  charge  ?     The  parties  themselves  cannot  be 
compelled  to  answer  to  such  charges,  because  if  the 
charge  be  valid  any  answers  to  such  charge  might 
be  made  use  of  against  them  as  a  confession  in  a 
cause  of  heresy.     No  person  is  bound  to  answer 
criminatory  charges ;  no  witness  is  bound  to  answer 
questions  which  may  criminate,  or  tend  to  crimi- 
nate him.     Then  Mr.  Chapman  must  bring  satis- 
factory legal  proof  of  these  charges,  not  mere  con-  % 
fession,  but  legal  proof  by  witnesses. 

The  great  question  argued  is,  that  thrown  out  in 
the  superior  Court,  namely,  whether  excommunica- 
tion ipso  facto  is  or  is  not  incurred  without  a 
declaratory  sentence ;  upon  that  point  the  learned 
lord  who  delivered  the  judgment  of  the  Judicial 
Committee  in  the  case  of  Mastin  v.  Escott,  ex- 
it k  k  2 
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1844,  pressed  himself  in  these  words,  "  An  objection 
May3i>u  jn  opening  this  case,  taken,  and  for  the  first  time 
Titchmarm  taken,  to  three  of  the  witnesses,  who,  it  was  con- 
cZIl  tended,  were  rendered  incompetent  by  the  12th 
Canon,  which  ordains  that,  whosoever  shall  here- 
after affirm,  that  it  is  lawful  for  any  sort  of 
ministers  and  lay  persons,  or  of  either  of  them,  to 
join  together  and  make  rules,  orders,  or  constitu- 
tions, in  causes  ecclesiastical,  without  the  King's 
authority,  and  shall  submit  themselves  to  be  ruled 
and  governed  by  them,  let  them  be  excommu- 
nicated ipso  facto.'*  This  objection  ought  clearly 
to  have  been  made  in  the  Court  below ;  however, 
it  is  unavailing  wheresoever  made.  First,  it  would 
not  dispose  of  the  cause  if  it  were  allowed  ;  and 
next,  it  is  unfounded  and  cannot  be  allowed." 

"That  it  would  leave  the  case  unaffected  if 
allowed,  is  plain  both  from  the  pleadings  and  the 
evidence  ;  from  the  pleadings,  because  the  first 
Article  of  the  responsive  allegation  admits  the  ap- 
pellant's refusal  to  read  the  burial  service" — this 
led  me,  in  a  former  part  of  my  judgment,  to 
observe,  that,  by  rejecting  the  whole  of  this  al- 
legation, I  should  be  injuring  the  cause  of  the 
promoter,  because  this  responsive  allegation  don- 
tains  an  admission  of  a  similar  refusal. — "  So  that 
the  refusal  to  read  the  service  being  admitted,  the 
ground  of  that  refusal  is  pleaded,  namely,  that  if 
the  child  had  been  baptized  at  all,  it  was  by  a 
person  unauthorized,  and  that,  therefore,  there  was 
no  valid  baptism  ;  and  thus,  the  only  material  facts 
of  the  case  are  admitted  by  the  pleadings,  and  the 
whole  question  is  raised  on  the  pleadings  without 
any   evidence   being  required.     But  suppose  the 
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a  objection  to  prevail,  it  has  no  application  to  two  of      lg44* 

•j  the  witnesses,  who  prove  the  whole  of  the  case." —     M»y  3Ul 

:\  Then  Lord  Brougham  goes  on  to  shew  that  the    Titcbimrsh 

aeaintt 

i  « objection  has  no  foundation;  he  says,  "Suppose     chapman, 

b  (what  is  not  however  admitted,)  that  the  so  affirming 

fi  and  so  submitting  would  operate  as  excommuni- 

cation without  sentence,  such  effect  would  only  fol- 
low from  the  individuals,  as  individuals,  doing  that 
which  has  incurred  this  penalty."  It  becomes,  from 
these  considerations,  unnecessary  to  inquire  how  far 
the  dictum  of  the  learned  judge  in  Grrant  v.  Grant, 
(1  Rep.  t.  Lee,  593,)  bears  out  the  decision  con- 
tended for,  but  it  is  lit  that  we  add  our  opinion 
that  the  words  in  Lyndwood,  (p.  276,)  incurrit 
sententiam  excommunicationis  ipso  facto,  compared 
with  those  of  the  Canon  and  the  statute  5  &  6 
Edw.  6,  would  make  it  very  difficult  to  maintain 
this  position  ;  whilst  the  Toleration  Act,  (1  Win.  & 
M.  c.  18,)  and  still  more  the  53  Geo.  3,  c.  137, 
passed  long  after  the  date  of  Grant  v.  Grant, 
appear  to  leave  no  doubt  that  the  incapacity,  if  it 
v  ever  existed,    is  now   removed."    That   was  the 

judgment  given  in  accordance  with  the  unanimous 
opinion  of  the  Judicial  Committee  of  the  Privy 
Council. 

\  It  is  impossible  to  read  the  act,  53  Geo.  3,  c.  127, 

21  and  not  perceive,  that  all  incapacity  arising  from 

*  excommunication   is  removed.      The  2nd  section 

*  does  indeed  provide,  "  That  nothing  in  this  act 
*'             shall  prevent  any  Ecclesiastical  Court  from   pro- 

*  nouncing  or  declaring  persons  to  be  excommu- 
i1  nicated  in  definitive  sentences,  or  in  interlocutory 
'  decrees  having  the  force  and  effect  of  definitive 
'  sentences." — It  has  been  said,  that  this  reserves  to 
I 
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1844.  the  Ecclesiastical  Court  the  same  power  of  pro- 
Mty  site  nouncing  a  definitive  sentence  of  excommunication. 
TfTe««IftM  **  before  the  passing  of  the  act ;  but  what  are  the 
Cuff*!*,  consequences  of  a  sentence  of  excommunication  ?" 
— (sec.  3,)  "Be  it  enacted,  that  no  person  who 
shall  be  so  pronounced  or  declared  excommunicate, 
shall  incur  any  civil  penalty,  or  incapacity  what- 
ever, in  consequence  of  such  excommunication, 
save  imprisonment,  not  exceeding  six  months." 

This  is  ttyen  the  substance  of  this  part  of  the 
allegation  ;  if  these  persons  are  excommunicate, 
they  are  liable  to  imprisonment  for  six  months, 
but  no  civil  penalty  attaches  on  them  ;.  there  is  no 
incapacity  whatever  arising  in  consequence  of  such 
excommunication.  Then,  could  it  be  contended, 
at  least  with  any  chance  of  assent  in  a  court  of  law, 
that  a  party  is  disqualified  from  promoting  the 
office  of  judge,  or  from  being  a  witness,  on  the 
ground  that  he  has  been  declared  excommunicate, 
when  it  has  been  enacted  by  Parliament,  that  no 
civil  incapacity  whatever  shall  flow  from  excom- 
munication. 

I  am  of  opinion,  upon  the  act  of  Parliament,  that 
a  party  is  not  prevented  either  from  promoting  the 
office  of  judge,  or  being  a  witness  in  a  cause  of 
office ;  even  supposing  such  party  to  be  excom- 
municate, he  may  be  imprisoned  for  six  months, 
and  that  is  all.  I  am  further  of  opinion,  that  if  any 
such  incapacity  formerly  existed,  as  would  have 
prevented  these  parties  either  promoting  the  office, 
or  being  witnesses,  it  has  been  removed  by  the  act 
of  Parliament. 

What  is  the  meaning  of  excommunicato  ipso 
facto  ? — in  the  case  of  a  person  declared  to  be  ex- 
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communicate  ipso  facto,  for  having  been  present  at      1844. 
a  clandestine  marriage,  it  has  been  held  in  Scrim-.    May  sut 
shire  v.  Scrimshire(a),  that  if  produced  as  a  witness    t«ch*aiimi 
in  a  suit  he  must  be  first  absolved,  not  generally     cmma*. 
absolved,   but  merely  for  the    purpose  of  giving 
evidence,  and  that,  after  giving  evidence,  he  falls 
back  to  his  status  before  absolution ;  and  that  the 
effect  of  such  ipso  facto  excommunication  must  be 
taken  notice  of  in  an  Ecclesiastical  Court ;  indeed, 
it  was  taken  notice  of  in  that  very  case.     I  asked 
counsel  whether  there  was  any  instance  of  a  party, 
merely  accused,  being  excommunicate  ipso  facto, 
except  in  the  case  of  being  present  at  a  clandestine 
marriage ;  no  other  case  has  been  pointed  out. 

It  is  impossible  to  consult  the  authorities,  and 
not  see  that  sententia  declaratoria  is  requisite  ;  that 
there  is  no  case  in  which  excommunication  can  be 
incurred  without  a  declaratory  sentence.  To  turn 
to  Lyndwood,  in  every  passage,  in  which  excom- 
municatio  ipso  facto,  is  said  to  be  incurred,  the 
expression  used  is  sententia  declaratoria,  lib.  1, 
tit.  2,  pp.  11  to  15,  at  page  13,  (B).  "  Et  sic  htsc 
est  poena  sententus  lata,  quam  incurrit  inobediens  ipso 
jure.  Executio  tamen  hujus  poena  fieri  non  debet, 
nisi  prius  per  ipsum,  ad  quern  pertinet  sententia  de- 
claratoria, super  hoc  Juerit  promnlgata"  Page,  15, 
(P),  the  gloss  on  the  words  excommunicato  ipso  facto. 
"  Et  sic  est  constitutio  lata  sent  entice.  Requiritur 
tamen  sententia  declaratoria.9' 

It  is  useless  to  quote  passages  in  which  it  is  laid 
down  that  a  declaratory  sentence  is  necessary, 
before  a  party  can  be  visited  with  the  consequences 
of  excommunication  ;  he  must  be  pronounced  guilty 

(a)  2  Cons.  399. 
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1844.      of  the  offence  by  which  he  incurs  this  penalty,  and 

May  3ist.     when  the  declaratory  sentence  has  been  pronounced, 

Titc^hsh   the  law  has  already  defined  the  particular  penalty, 

cJJSi.     namely,  excommunication;  but  the  consequences 

of  this  penalty  never  can  attach  on  any  person  who 

has  had  no  opportunity  of  defending  himself. 

What  is  the  fact  here  ?  Three  persons  are  in- 
cluded in  this  Article,  not  one  of  them  could  be 
proceeded  against  in  this  matter ;  again,  what  is 
the  evidence  to  be  produced  against  them  ?  Are  all 
these  three  persons  to  be  declared  heretics,  and  in- 
competent witnesses,  without  any  charge  brought 
against  them  personally,  and  without  having  an; 
opportunity  of  defending  themselves  ?  I  am  of 
opinion  the  law  is  not  so ;  cases  of  this  description 
are  fortunately  not  very  frequent,  there  is  however 
one  case  to  which  the  Court  has  had  an  opportunity 
of  looking.  Arthur  v.  Arthur,  (coram  Delegates, 
1717,)  before  the  case  of  Colli  v.  Colli,  mentioned 
in  Grant  v.  Grant.  There  the  question  was  raised, 
whether  a  declaratory  sentence  was  necessary,  and 
it  was  held  to  he  necessary.  The  passages  from 
Lyndwood  were  cited,  and  among  other  authorities, 
Farinacius,  (De  Testibus  Qusst.  56,  264). 

Under  these  circumstances  can  it  be  contended, 
that  this  Article  of  the  allegation,  which  pleads, 
that  these  parties  are  ipso  facto  excommunicate, 
there  being  no  declaratory  sentence,  is  admissible  ? 
I  am  of  opinion  it  cannot ;  and  I  am  further  of 
opinion,  that  the  act  of  Parliament  to  which  I  have 
referred,  has  removed  the  incapacity,  if  ever  it 
existed ;  and  I  am  bound  to  take  judicial  notice  of 
this  act  of  Parliament. 

This  brings  me  to  the  consideration  of  the  other 
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parte  of  this  allegation.     The   thirteenth   Article      1844. 
pleads,  ' '  That  by  the  Rubric  of  the  Book  of  Common    May  3Ut. 
Prayer  prefixed  to  the  order  for  the  burial  of  the   titchmabsh 
dead,  and  in  and  by  the  statute,  14  Car  II.  c  4,  it    chap-Ik. 
is  declared, — "  that  the  office  ensuing  is  not  to  be 
used  for  any  that  die  unbaptized,  or  excommunicate, 
or  have  laid  violent  hands  on  themselves." — And 
the   party   proponent   doth   allege,   that  the  said 
infant  died   unbaptized,  and   excommunicate   ac- 
cording to  the   true  intent  and  meaning  of  the 
Rubric  and  statute,  and  of  the  Articles,  Canons,  and 
Constitutions  of  the  Church  of  England."     I  am  of 
opinion,  both  on  the  argument  in  this  case,  and.  on 
principle,   "  that  this  child   was  not  unbaptized  ; 
indeed  this  was  the  whole  case  of  Mastin  v.  Mscott ; 
there  is,  consequently,  no  use    in   admitting  this 
Article,  and  I  reject  it. 

The  four teenth  Article  pleads  the  20th  section  of 
the  Church  Discipline  Act,  (3  &  4  Vict.  c.  86,) 
limiting  the  time  of  proceeding  in  this  Court  to  two 
years  from  the  time  of  committing  the  offence ;  this 
question  was  before  the  Court  on  protest  (a) ;  and 
the  Court  then  decided  the  point,  holding  that  the 
offence  was  a  continuing  offence  ;  and  that  the 
second  application  and  refusal  to  bury,  being  within 
the  two  years,  the  case  came  within  the  statute. 

The  fifteenth  Article  pleads  the  3rd  section  of  the 
same  act ;  which  empowers  the  bishop  of  the 
diocese,  if  he  shall  think  lit,  to  issue  a  commission 
directed  to  certain  persons,  to  inquire  into  the 
grounds  of  any  charge  or  complaint  against  any 
clerk  in  Holy  Orders,  charged  with  any  offence 

(a)  Ante,  p.  703. 
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1844.       against  the  laws  Ecclesiastical. — I  really  am  at  a 

May  314.     lose  to  conceive  what  is  the  meaning  of  this  Article; 

TncBMAum    Grant  that  the  bishop  has  the  power  of  issuing  soch 

cw^fw,     a  commission ;    he  may  also,    (sect    13th,)  send 

letters  of  request  instead  thereof;  I  confess  1  do 

not  understand  the  reason   why  this  Article  wis 

introduced. 

The  sixteenth  Article  pleads. 

[This  Article  in  substance  pleaded,  that  on  Mr. 
Chapman  informing  the  father  of  the  infant  that  be 
could  not  conscientiously  read  the  burial  service 
over  the  corpse,  and  inquiring  of  him  why  he  did 
not  have  the  child  interred  in  the  burial  ground  of 
the  chapel,  the  father  replied,  that  it  was  on  account 
of  the  very  high  fees  demanded  for  a  burial  in  the 
chapel-yard  ;  upon  which  Mr.  Chapman  offered  to 
pay  the  fees  for  him.] 

The  seventeenth  Article  pleads,  that  on  the  17th 
of  February,  1840,  the  said  C.  Moase  complained 
to  the  Bishop  of  Ely  of  the  refusal  to  bury  the 
child. 

The  eighteenth  Article,  that  on  the  26th  of  March, 
1840,  Mr.  Chapman  received  a  notice  in  writing, 
signed  by  the  secretary  of  the  Committee  for  the 
protection  of  the  rights  of  Dissenters,  informing  him 
that  these  proceedings  would  be  taken  against  him. 

The  nineteenth  Article  exhibits  this  letter.  How 
is  this  letter  to  be  made  evidence  against  the  parry 
promoting  the  office  in  this  case ;  the  writer  of  this 
letter  is  not  the  promoter  of  this  suit ;  how  then, 
by  possibility,  can  this  letter  affect  the  case  of  Mr. 
Titchmarsh  ? 

The  twentieth  Article  pleads,  "  That  from  and 
after  the   17th  day  of  February,   1840,  until  the 
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26th  day  of  May,  1841,  the  said  corpse  was  never       1844. 
on  any  occasion  brought  to  the  church-yard  of  the     May  si*. 
parish,  nor  was,  during  such  period,  any  warning    tit^mIrsii 
given  to   Mr.  Chapman,   according  to  the  68th     c2^m?n. 
Canon  !     Now  in  the  citation,  and  in  the  Articles 
of  the  libel,  two  distinct  applications  are  stated  to 
have  been  made,  the  one  in  the  year  1840,  the  other 
in  1841,  if  these  are  not  proved  the  party  cited 
will  have  all  the  benefit  he  can  possibly  have  by 
[      admitting  this  Article. 

These  are  all  the  Articles  given  in  in  the  first  in- 
(      stance ;  certain  additional  Articles  have  since  been 
j      brought  in,  in  supply  of  proof  of  the  matters  con- 
,      tained  in  the  twelfth  former  Article,   pleading  a 
,      certain  document  purporting  to  be  written  by  Mr. 
t      Moase,  the  minister  of  the  dissenting  chapel  in  this 
parish.     No  doubt  this  document  is  most  intem- 
perate and  improper,  shewing  a  most  indecent  and 
intolerant  spirit  against  the  Established  Church  ; 
but  the  fact  of  Mr.  Moase   having  written   this 
letter  cannot  have  the  effect  of  preventing  another 
person,  an  infant  of  a  few  days  old,  having  the 
benefit  of  the  offices  of  the  Established  Church. 
No  doubt  the   most    bitter  spirit  of  intolerance 
against  the  Established  Church  is  evinced  in  this 
letter,  which  is  a  printed  letter,  probably  meant  for 
circulation,  but  still  this  cannot  be  permitted  to 
have  any  effect  in  this  cause. 
The  Court  has  now  gone  through  the  different 
'       Articles  of  this  allegation  ;  and  is  of  opinion,  that 
'      no  advantage  could  accrue  to  the  party  cited  by  ad- 
11       mitting  them,  or  any  part  of  them ;  they  do  not 
appear  to  the  Court  to  constitute  any  defence  to, 
'       or  any  extenuation  of  the  offence  charged  to  have 
l 
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1844.  been  committed  by  thi9  gentleman  against  the  lai 
May3ut  which  makes  it  imperative  on  him  to  perform  die 
Txra^BSH  burial  service  over  a  parishioner  who  dies  not 
c££,     unbaptized. 

It  has  been  held  that  a  person,  not  a  member  of 
the  Church,  may  administer  valid  baptism,  and,  if 
the  baptism  be  valid,  this  child  was  not  unbaptizei 
This  child  had  no  opportunity  of  supplying  any 
defect  in  that  baptism ;  for,  by  its  death  before  ar- 
riving at  years  of  discretion,  it  could  not  have 
desired  or  received  the  benefit  to  be  derived  by  im- 
position of  hands.  No  crime  can  be  imputed  to 
this  child  as  not  having  sought  to  supply  this 
deficiency ;  and  the  fair  presumption  is,  that  had  h 
arrived  at  years  of  discretion,  any  deficiency  would 
have  been  supplied. 

1  am  of  opinion,  that,  even  if  I  admitted  this 
allegation,  I  Bhould  not  in  any  manner  benefit  the 
party  proceeded  against ;  indeed  I  think  I  am  doing 
good  to  the  party  by  arriving  at  the  conclusion  to 
reject  it.  I  am  saving  him  from  great  expense  and 
interminable  delay.  I  therefore  reject  this  allegation, 
but,  as  it  is  stated  >  that  no  case  has  occurred  pre- 
cisely of  this  description,  if  the  party  shall  be  advised 
to  apply  for  leave  to  appeal,  I  shall  not  refuse  leave. 

The  case  will  stand  over  until  next  Court-day,  to 
ascertain  whether  the  party  shall  wish,  or  shall  be 
advised  to  appeal. 

[The  rejection  of  the  allegation  has  not  been  ap- 
pealed from,  and  the  cause  has  been  concluded,  and 
stands  for  sentence.] 
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The   Reporter  having  been  favoured  by  J.  B.       1790. 

Greenwood,  Esquire,  with  Mr.  Gurkey's  short-  Mayi3th. 

hand  note  of  the  trial  in  an  action  of  ejectment  in  q^^o^ 

the  case  of  Greenwood  v.  Greenwood,  before  Lord  „  ag**** 

7  Greenwood. 

Kenyon  and  a  special  jury,  on  the  13th  of  May, 
1790,  has  thought  that  he  should  render  an  accept- 
able service  to  the  profession  by  printing  the 
summing  up  of  the  case,,  and  the  remarks  and 
directions  to  the  jury  made  by  the  learned  Judge  ou 
that  occasion,  as  containing  a  clear  and  lucid  ex- 
position of  legal  principles  applicable  to  cases  of 
partial  insanity  or  monomania. 

The  defendant  in  this  cause,  Wra.  Greenwood,  the 
brother  of  the  deceased,  had  previously  brought  an 
ejectment  in  the  Court  of  Common  Pleas,  and  ob- 
tained a  verdict  against  the  will ;  the  defendant  in  . 
that  action  being  then  in  America,  having  heard  of 
the  verdict,  immediately  returned  to  this  country 
and.  commenced  this  action  of  ejectment  in  the  Court 
of  King's  Bench.  The  case  on  his  behalf  was  con- 
ducted by  Lord  JErskine,  then  Mr.  Erskvne,  and  by 
Serjeant  Adair  for  the  defendant. 

It  is  remarkable  that  a  case  so  important  in  itself, 
and  which  has  been  so  often  referred  to  as  a  leading 
case,  should  have  never  been  reported.  See  the 
Attorney  General  v.  Parnther,  3  B.  C.  C.  444. 
White  v.  Wilson,  13  Ves.  89.  The  trial  of  James 
Hadfield  for  high  treason,  27  How.  St.  Tr.  p.  1311. 
Dew  v.  Clark,  1  Add.  283  ;  3  Add.  pp.  95,  96, 97, 
98.    Dew  v.  Clark>  by  Dr.  Haggard,  p.  16. 

vol.  in.  a 
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1790.  Lord  Kbnyon. 

jk  13th  Gentlemen  op  the  Jury* 

This  is  an  action  of  ejectment  brought  to  try  the  title  to 

agai***  several  houses,  &c.,  in  the  parish  of  Hillingdon  in  this 
OasBffwooD.  county,  and  the  character  of  the  persons  who  contest  it, 
as  they  stand  in  near  relation  to  each  other,  although 
competitors  upon  this,  record,  are  Abram  Greenwood,  the 
plaintiff,  who  appears  to  be  the  cousin,  and  William  Green- 
wood, the  defendant,  the  brother  and  heir-at-law  of  the 
testator. 

At  the  outset  of  the  cause,  things  necessary  to  have  been 
proved,  if  they  had  not  been  admitted,  were  admitted, 
namely,  that  the  estate  in  question  belonged  to  Mr.  Green- 
wood, the  deceased.  The  will  was  produced,  and  there  is 
no  sort  of  dispute,  but  that  all  the  formalities  required  by 
law  were  complied  with. 

Mr.  Owen  proved  the  will,  which  entitled  the  party  who 
claimed  under  it,  to  read  the  will,  and  as  far  as  I  can  judge 
from  the  texture  of  the  will  itself  (which  is  proved  to  be  in 
the  handwriting  of  the  testator)  there  is  nothing  that  can 
possibly  lead  one  to  suspect  that  he  was  not  in  full  pos- 
session of  his  understanding  at  the  time  the  will  was  made, 
there  is  not  a  mistake,  nor  trip,  nor  expression  that  betrays 
want  of  understanding  in  it. 

And  the  account  that  has  been  given  of  the  persons  to 
whom  legacies  are  given,  shews  that  his  mind  extended  to  a 
considerable  compass,  and  that  those  legacies  were  given  upon 
such  fair  grounds  as  might  reasonably  influence  the  judgment 
of  a  sound  mind  in  making  a  disposition  of  his  property. 

But  though  all  this  be  so,  yet  if  in  further  canvassing 
the  business,  it  should  appear  to  you  that  there  was  some- 
thing about  this  testator  which  put  him  in  a  situation  in 
which  the  law  of  this  country  and  the  law  of  reason  too, 
says  that  he  should  not  dispose  of  his  property;  the  will, 
however  formally  made  upon  the  face  of  it,  however  fairly 
made  at  the  time,  ought  not,  and,  therefore,  will  not,  by 
your  verdict,  prevail;  but  before  I  state  more  minutely  what 
the  question  is,  let  me  do  that  which  I  know  is  unnecessary 
to  be  done, — considering  the  rank  you  hold  in  this  country, 
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yet  I  should  not  discharge  my  duty  to  my  own  feelings  and        1190* 
the  public  expectation  too,  if  I  did  not  say  something  about  it      May  13th. 

There  is  nothing  that  is  more  apt  to  seduce  one  than 
one's  wishes  respecting  the  propriety  of  a  measure,  and, 
therefore,  there  is  nothing  upon  earth  that  one  ought  to  be 
more  careful  to  get  rid  of,  when  one  applies  one's  mind  to 
judge  of  a  question,  than  all  these  circumstances  which 
might  lead  one's  wishes,  and,  therefore,  debauch  and  seduce 
our  judgment. 

In  this  case,  considering  the  relation  and  the  happy 
harmony  that  has  existed  between  them  for  many  years,  it 
is  impossible  that  a  man  should  not  at  the  first  blush  of  the 
business,  wish  that  the  property  of  the  deceased  (brother 
had  devolved  on  the  defendant,  but  that  ought  not  to 
weigh  a  feather  in  the  scale,  it  ought  to  have  no  influence 
upon  your  judgment  We  ought  not  to  look  to  the  right 
hand  or  the  left,  but  to  see  what  the  disposition  is,  pro- 
vided we  are  convinced  that  the  disposition  was  correctly 
made ;  and  it  would  be  of  the  most  dangerous  consequence 
upon  earth  if  every  man  was  to  look  at  the  disposition  made, 
and  form  his  own  ideas  of  the  propriety  or  impropriety  of  it, 
whether  it  suited  what  his  wishes  were  that  the  testator  should 
have  done,  and  thence  judge  whether  the  testator  should 
have  done  it  or  not. 

Mankind  are  as  capricious  as  they  are  many  in  number | 
and  every  body  knows  that  there  is  hardly  a  will  made  but 
goes  some  way  to  vary  the  succession  appointed  by  the  law 
of  the  land.  Many  great  estates  held  by  the  first  characters 
in  the  country,  the  first  in  virtue,  have  come  to  them  through 
a  disinherison  of  the  heirs-at-law.  If  no  fraud  was  com- 
mitted, but  the  faculties  of  the  testator  were  in  a  situation 
in  which  they  could  exert  themselves,  the  will  is  not  to  be 
tripped  up  because  you  or  I  or  other  persons  would  not 
have  made  the  like  disposition  in  the  like  circumstances. 

On  the  one  band  we  are  to  take  care  that  a  will  made  by 
a  person  not  competent  to  make  it,  shall  not  be  obtruded  to 
the  disinherison  of  the  heir-at-law.  And  on  the  other  hand, 
to  take  equal  care,  and  be  equally  anxious  that  if  the  will  is 
properly  made,  it  shall  prevail,  however  hard  it  may  bear  upon 
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1790.       those  who  would  be  our  favourites  in  equal  circumstances* 

~~May  13th.     and  how  hard  soever  it  may  bear  upon  the  interest  of  those 

_  whom  the  feelings  of  man  and  almost  the  ordinances  of  God 

Geeenwood  ° 

again*  require  should  be  provided  for.     We  must  see  only  whether 

Geeenwood.  the  wU1  ig  the  wiH  or  nQt  of  the  fcstator, 

It  is  expedient  upon  this  case,  as  upon  all  other  cases*  to 
state  the  question  accurately  before  one  applies  oneself  to 
decide  it ;  and  I  am  not  sure  that  it  was  stated  with  perfect 
accuracy,  though  at  the  first  blush  of  it,  not  much  receding 
from  accuracy  by  the  learned  serjeant,  but  with  not  perfect 
accuracy ;  I  think,  in  some  view  of  it,  there  is  a  possible  fallacy- 
He  stated  that  the  question  was,  whether  the  disposition 
was  the  effect  of  madness  or  of  sound  mind,  I  am  rather  in- 
clined to  believe  that  some  persons  in  judging  of  it,  would 
look  first  to  the  act  done,  and  argue  up  from  that  to  the 
sanity  or  insanity  of  the  mind,  instead  of  looking  at  that 
which  is  the  real  question,  and  which  the  law  ever  considers 
to  be  the  question,  namely,  whether  the  testator  was  of  sound 
and  disposing  mind  and  understanding  when  he  made  hie 
will?  That  is  the  question  which  the  wisdom  of  ages 
has  framed,  and  which  as  often  as  the  question  arises  in 
Courts  of  justice,  and  is  put  into  form,  in  those  words  it  is 
put  into  form. 

Having  therefore,  stated  to  you  the  question  which  I  am 
sure  your  own  good  sense  had  presented  full  to  your  minds 
before,  I  will,  with  your  leave,  bring  back  to  your  memory 
that  evidence  which  was  given  so  many  hours  ago,  that, 
perhaps,  some  mention  of  it,  though  not  the  main  parts, 
may  have  slipped  out  of  your  minds. 

The  first  witness  called  is  a  very  respectable  gentleman 
that  sits  under  me ;  he  says,  he  knew  Mr.  Greenwood  four  or 
five  years,  from  his  leaving  school  and  going  to  college ;  that 
in  the  summer  of  1786,  he  dined  frequently  with  him,  some- 
times at  the  house  of  Mr.  Benton  the  witness ;  sometimes  at 
the  house  of  the  deceased  Mr.  Greenwood ;  he  frequently 
conversed  with  him  ;  he  always  appeared  to  him  to  be  a  man 
of  remarkable  good  understanding ;  he  sat  at  his  table  as 
master  of  his  family ;  appeared  to  conduct  the  affairs  of  his 
family,  and  to  have  the  supreme  management  of  bis  family. 
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As  far  as  it  appeared  to  him  there  was  no  sort  of  derange-       1790. 

raent  of  mind,  and  he  never  suspected  it  from  any  part  of     Maj  IS^ 

his  conduct  or  behaviour :  that  since  this  question  arose  he    ^   

,    _  .  *  it  11     i  i  Gbbknwood 

has  taxed  his  own  memory  to  recollect  all  that  ever  has  against 
passed,  and  upon  reviewing  all  that  he  recollects,  he  cannot  G****"*** 
think  of  any  single  circumstance  in  his  life  that  has  ap- 
peared to  him  like  derangement.  He  says  that  he  frequently 
observed  with  concern  the  coolness  between  the  two  brothers ; 
that  there  was  no  conversation  between  them  when  they  sat 
together  at  dinner ;  that  they  lived  together,  but  appeared, 
though  under  the  same  roof,  to  live  at  great  distance  in  point 
of  communication  with  each  other.  The  deceased  was  at  his 
house  the  day  before  he  went  to  Lisbon ;  he  came  there  to 
take  leave  of  him ;  he  had  dined  there  two  or  three  days  before ; 
that  at  that  time — which  is  the  very  important  time  in  this 
cause, — there  was  not  the  least  appearance  of  any  derangement. 

Mr.  Greenwood  was  a  steward  of  the  Assembly  at  Ux- 
bridge ;  he  conducted  himself  in  a  sober  and  discreet  way, 
and  there  was  nothing  odd  in  any  part  of  his  behaviour. 

Now  to  be  sure  that  may  seem  en  passant,  not  a  very  im- 
portant circumstance9  his  being  Master  of  the  Assembly, 
but,  however,  it  brought  him  into  a  mixed  company ;  atten- 
tions were  to  be  paid  to  various  people,  and  a  mind  that  was 
not  in  an  exceeding  good  situation  at  the  time,  might  have 
betrayed  the  want  of  it  in  some  circumstance  that  at  a  public 
assembly  would  hardly  have  passed  unnoticed.  Upon  his 
cross-examination  he  says,  Mr.  Greenwood  appeared  to  him 
a  remarkably  acute,  sensible  man ;  that  it  appeared  to  him 
they  were  a  most  cordial  family  during  the  father's  lifetime. 

Dr.  Reynolds  is  the  next  witness ;  he  says,  on  the  24th 
of  November,  1787,  Mr.  Greenwood  consulted  him ;  he 
consulted  him  again  on  the  4th  of  December;  he  conversed 
with  him  on  his  illness,  which  was  a  consumptive  case ;  that 
at  that  time,  in  his  opinion,  there  was  not  any  appearance  of 
derangement  of  intellect ;  that  he  conversed  as  a  sane  man 
perfectly  well,  and  described  his  disorder  with  accuracy  to 
him.  Upon  his  cross-examination,  he  says,  it  is  common 
for  men,  sensible  on  general  subjects,  to  be  insane  on  par- 
ticular subjects ;  that  persons  of  acute,  quick  parts,  and  weak 
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1790,  nerves,  are  more  apt  to  go  towards  a  state  of  insanity,  and 

~~May  I3th.  when  they  are  attacked  by  a  disorder  of  that  kind  their 

Gw^ood  racwery  i8  more  difficult. 

again*  Mr.  Pope  is  the  next  witness ;  he  knew  Mr.  Greenwood 

MKNW00D.  grom  1^  jnfanCy#    jje  saw  j,jm  jn  juiy  or  August,  after  the 

death  of  his  father ;  he  had  heard  he  had  been  extremely 
ill  after  his  father's  death,  though  he  had  not  heard  what 
the  nature  of  his  disorder  was ;  he  was  at  two  assemblies 
which  Mr.  Greenwood  conducted  at  Uxbridge ;  that  he  re- 
members dining  with  him,  his  brother  and  sister,  and  two 
or  three  families  in  the  neighbourhood;  that  he  saw  him 
occasionally  with  his  family  in  the  spring  and  summer  of 
1787,  it  was  evident  there  was  a  difference  between  him 
and  his  family,  but  the  witness  could  not  guess  what  it  was. 
That  he  has  often  seen  him  with  his  family,  and  never  saw 
the  least  act  that  induced  him  to  suspect  insanity  ;  that  there 
was  nothing  like  it,  either  in  his  conversation  or  appearance ; 
that  he  went  with  him  to  Dr,  Warren,  to  consult  him ;  he 
saw  him  most  days  in  October ;  he  thought  him  very  ill, 
and  advised  him  to  take  advice ;  in  consequence  of  that,  Dr. 
Reynolds  was  called  in ;  he  pressed  him  to  go  to  Lisbon. 
This  was  at  the  latter  end  of  November ;  he  called  upon 
Mr.  Greenwood  at  his  chambers  one  evening ;  there  were 
several  gentlemen  there ;  they  all  pressed  him  very  much 
to  set  off  immediately  for  Lisbon ;  he  said  he  could  not  go 
till  he  had  settled  his  affairs.  Mr.  Pope  suggested  to  him 
that  there  would  be  no  great  difficulty  in  getting  somebody 
to  manage  his  affairs,  and  offered  himself  for  that  purpose. 

The  next  morning  he  called  on  him,  again  pressed  him 
more  on  the  subject,  and  made  an  offer  of  himself  to  take 
care  of  his  affairs  that  he  might  go  to  Lisbon,  but  did  not 
choose  to  undertake  that  trust  by  himself, — he  wished  some- 
body joined  with  him,  and  then,  in  order  to  feel  his  pulse 
with  respect  to  his  brother,  proposed  his  brother ;  but  that 
he  said  in  a  determined  way,  "  he  shall  have  nothing  to  do 
with  my  affairs."  Nothing  like  insanity  appeared.  He  then 
proposed  Mr.  Hilliard.  The  testator  said,  "  Do  you  think 
Mr.  Hilliard  will  take  it  ?"  He  promised  to  go  and  ask  Mr. 
Hilliard  ;  he  applied  to  him  ;  he  consented  to  take  the  trust; 
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he  pursued  his  conversation  upon  this  business  very  sensibly,        1790. 
Some  days  afterwards,  Mr.  Greenwood  drew  up  an  account     m™  i3th.~ 

of  his  affairs,  in  order  to  leave  with  him  when  he  went  abroad ;         

he  had  almost  daily  meetings  with  him  about  the  business ;       ^riu?°D 

he  found  him  remarkably  exact  in  the  state  of  his  affairs,   Greenwood. 

nothing  marked  him  as  insane.     He  then  produces  the 

paper,  which  is  in  the  testator's  handwriting,  and  which  I 

need  not  trouble  you  with  rehearsing  again ;  he  said  he 

found  all  the  statements  contained  in  that  paper  to  be  correct, 

— all  marked  with  good  sense. 

On  Saturday,  the  first  of  December,  he  took  himself  and 
the  cousin,  whp  is  now  the  object  of  his  bounty  in  his  will, 
in  his  carriage  to  Little  London.  On  Sunday,  the  2nd  of 
December,  the  witness  called  upon  him,  and  found  him 
treating  with  a  man  who  came  to  take  some  land  of  him. 
On  Monday  he  saw  him  again ;  he  assisted  him  in  making 
the  agreement  for  letting  the  land  ;  he  appeared  to  him  to 
conduct  that  bargain  very  sensibly.  On  that  day  he,  the 
plaintiff,  the  defendant,  and  the  witness,  went  together  to 
town, — as  he  went,  he  saw  tears  frequently  in  the  eyes  of 
the  gentleman  who  is  the  defendant  upon  this  record, — the 
brother  of  Mr.  Greenwood ;  that  nothing  in  the  testator's 
look  or  actions  at  the  time,  marked  an  insane  man.  He 
says,  that  on  Tuesday,  the  agreement  with  the  tenant  was 
perfected,  and  the  lease  that  had  been  drawn,  was  on  that 
day  executed.  On  Tuesday,  the  5th  day  of  that  same 
month — December,  a  letter  of  attorney  was  executed  to  him 
and  Mr.  Hilliard  calculated  to  give  them  the  power  which 
was  necessary  to  conduct  the  affairs  of  this  gentleman  while 
at  Lisbon ;  on  that  day  they  dined  at  Mr.  Hilliard's,  and 
Mr.  Blencowe,  a  respectable  gentleman  in  the  county,  who 
lived  near  them,  was  there  ;  that  he  spent  the  evening  with 
Mr.  Greenwood,  talking  about  his  affairs ;  he  made  memo- 
randums, and  calculated  his  servant's  wages  accurately ;  he 
•observed  that  the  wages  ran  high,  and  said  that  his  brother, 
though  able  in  point  of  fortune,  never  contributed  to  the 
servant's  wages. 

On  Wednesday,  the  6th  of  December,  he  called  upon 
Mr.  Greenwood  about  seven  or  eight  o'clock  in  the  after- 
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1790.  noon,  and  assisted  him  in  packing  up  his  books  and  papers, 
May 1 3th7"  he  left  him  at  about  ten  or  eleven  o'clock  at  night;  Mr. 
Greenwood  ^reenw00(*  said  to  him  at  parting,  "  I  will  now  sit  down 
against  and  make  my  will ;"  he  said  he  had  mentioned  the  circum- 
eeekwooo.  8tance  0f  h;s  intention  to  make  a  will  to  him  several  times 
before ;  the  testator  was  in  declining  health.  It  being  a 
late  hour  of  the  night,  the  witness  suggested  that  it  would 
be  better  not  to  make  his  will  at  that  time,  but  to  do  it  some 
evening  at  an  inn  on  the  road,  but  the  testator  answered  him, 
"  No,  I  will  make  it  to-night."  On  Thursday  the  7th,  he 
saw  him  again,  and  Mr.  Owen  and  his  clerk  either  came 
with  him,  or  immediately  followed  him  into  the  room;  when 
they  came  in,  Mr.  Greenwood  said,  "  Well,  Pope,  1  sat 
down  and  made  my  will  after  you  were  with  me,  and  now  I 
will  execute  it."  He  then  produced  the  will ;  the  witness 
saw  each  of  the  sheets  were  signed  ;  the  testator  took  up  a 
dry  pen,  and  either  drew  the  pen  over  the  name,  or  pointed 
to  it,  and  said  "  That  is  my  name ;"  he  is  not  certain  which, 
nor  is  it  of  any  importance  as  to  the  validity  of  the  will. 
Mr.  Pope  observing  that  the  coachman  stood  at  some  dis- 
tance, and  the  testator  being  hoarse  and  speaking  low,  asked 
the  coachman  whether  he  heard  the  words,  "  that  he  pub* 
lished  and  declared  it  to  be  his  will ;"  upon  that  the  coach- 
man, coming  near,  the  testator  repeated  the  words,  and  it 
was  then  attested  by  the  witnesses.  Then  he  folded  up  the 
will,  and  put  it  in  a  cover,  and  desired  the  witness  to  seal  it, 
which  he  did,  and  another  cover  was  put  round  it,  which 
had  something  written  on  the  inside,  that  the  person  who 
opened  that  cover  might  know  who  the  executor  was,  and, 
therefore,  to  whom  the  will  was  to  be  handed,  and  also  it 
gave  directions  with  respect  to  matters  which  could  not  be 
postponed  to  any  great  distance  of  time,  namely,  about  his 
funeral ;  then  it  was  folded  up  in  another  piece  of  paper, 
upon  which  Mr.  Pope  wrote  that  it  was  Mr.  Greenwood's 
will.  He,  conversing  with  him  at  that  time,  thought  him- 
completely  sane,  and  fully  capable  of  managing  all  his  affairs  ; 
he  never  saw  either  anything  in  his  countenance  distorted, 
or  anything  in  his  mind  disturbed;  he  received  a  letter  from 
Mr.  Greenwood,   dated   "  Lisbon,  the  10th  of  January," 
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that  letter  I  need  hardly  read  again ;  you  recollect  it  gives        1790. 
a  long,  accurate,  and  sensible  account ;  he  seems  to  have      Mayi3th. 

had  a  perfect  recollection  of  what  had  passed  before  he  left         

London ;  he  particularly  recollects  the  commission  entrusted        again* 
him  by  Mr.  Justice  Heath,  to  buy  him  a  pipe  of  wine.  Greenwood. 

Upon  his  cross-examination,  the  witness  says, — that  in 
Easter  Term,  1787,  he  discovered  a  very  strong  coolness  in 
Mr.  Greenwood  towards  his  brother ;  that  he  did  not  speak 
to  his  brother ;  that  if  he  wanted  to  be  helped  to  a  dish  at 
table  that  stood  near  his  brother,  he  had  the  dish  removed 
to  him,  rather  than  ask  his  brother  to  help  him.  That  one 
day  he  threw  back  a  letter  which  his  brother  William  had 
given  him,  with  marks  of  contempt  and  ill-will  to  his 
brother.  He  says,  after  Trinity  Term,  1787,  the  collector 
of  the  land-tax  came  for  taxes  while  they  were  sitting  after 
dinner;  after  having  cast  up  the  amount  of  them,  he  wrote 
a  draft  upon  a  banker's  cheque,  he  applied  to  the  witness 
and  to  his  sister  for  a  pair  of  scissors ;  his  brother  took  out  a 
pair  of  scissors  and  put  them  towards  him,  but  he  refused  to 
make  use  of  them,  and  tore  the  cheque  off  immediately. 
There  was,  in  all  his  conduct,  a  marked  unkindness  to  his 
brother,  and  it  was  clear  to  him  that  there  had  been  some 
disagreement,  though  he  did  not  know,  at  that  time,  in  what 
it  consisted.  Mr.  Greenwood  gave  him  directions  to  kill 
some  doe  venison  at  Christmas,  and  send  to  Mr.  Justice 
Heath,  and  some  other  neighbours ;  he  did  not  mention  his 
sister.  Mr.  Pope  said  his  sister  would  be  visiting  some- 
where at  Christmas,  should  he  send  some  to  her ;  he  said, 
"  Yes,  by  all  means."  He  gave  directions  to  sell  all  his 
horses  generally.  Mr.  Pope  put  him  in  mind  that  his  sister 
had  made  use  of  one  of  his  horses,  and  it  would  be  incon- 
venient to  her  if  she  was  to  be  deprived  of  that  animal ;  upon 
which  he  directed  that  that  particular  horse  should  not 
be  sold :  he  says,  he  observed  marks  of  great  dislike  to  his 
brother  at  this  time,  but  never  had  observed  these  marks  of 
dislike  till  about  Easter  Term,  1787. 

Then  Mr.  Justice  Heath  was  called ;  he  states  that  he  was 
acquainted  with  the  deceased;  he  knew  him  from  1784; 
was  frequently  in  his  company  when  at  his  country  house, 
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1790.        and  he  never  had,  upon  the  whole  communication  he  had 
Ma7l3th7~  ^t*1  l"m»  t'ie  lea8t  suspicion  of  insanity  during  his  life ;  he 

conversed  as  a  man  of  good  understanding.     He  says  he 

apaintt  was  not  ln  hi*  confidence  so  as  to  hear  anything  about  his 
Oeunwooo.  private  affaire,  but  the  turn  of  the  conversation  was  those 
general  topics  which  exercise  the  conversation  of  gentlemen. 
Mr.  Blencowe  is  next  called,  he  is  a  gentleman  of 
fortune  and  of  undoubted  respect  a!hd  character  in  the 
neighbourhood;  he  says  that  he  was  acquainted  much  with 
the  testator,  he  saw  him  in  the  end  of  the  year  1786  and  in 
1787,  and  he  was  frequently  at  the  house  of  Mr.  Blencowe, 
and  Mr.  Blencowe  at  his,  indeed  they  saw  each  other 
almost  daily,  he  says  that  both  the  brothers  were  frequently 
together,  that  every  body  in  the  neighbourhood  knew,  and 
he  had  observed,  that  there  was  a  coolness  between  them, 
he  never  saw  any  impropriety  in  the  behaviour  of  one 
brother  or  the  other,  except  that  there  was  a  sullenness  in 
the  testator,  that  they  did  not  speak  together,  that  Mr. 
John  Greenwood  always  appeared  as  a  man  of  sound  mind, 
that  he  never  saw  any  rudeness  between  the  brothers,  but  a 
great  degree  of  sullenness.  He  dined  with  him  at  Mr. 
Hilliardv8,  the  day  he  made  his  will,  he  seemed  then  very 
conscious  that  he  was  in  danger,  though  not  in  a  desponding 
state,  he  confined  himself  altogether  to  a  vegetable  diet, 
drank  no  wine,  or  other  inflammatory  liquor;  in  the 
evening  he  played  at  whist,  he  shewed  no  anxiety,  but 
played  his  game  as  a  man  of  good  sense  would  do.  It  was 
notorious  to  his  relatives  that  he  was  going  to  Lisbon,  in 
his  journey  he  was  accompanied  only  by  his  servant,  John 
Turner. 

Mr.  Long,  the  surgeon,  says,  in  March,  1787,  Mr. 
Greenwood  applied  to  him  for  his  advice,  he  saw  him 
frequently  for  about  a  fortnight,  and  conversed  with  him, 
he  perceived  no  sort  of  derangement,  not  in  the  smallest 
degree,  he  attended  him  again  in  the  same  year  in  May, 
and  again  in  August,  that  he  explained  to  him  the  nature  of 
his  disorder,  that  he  consulted  him  upon  it  very  sensibly, 
that  he  did  not  observe  the  least  degree  of  derangement 
Upon  his  cross-examination,    he  said  that  insane   people 
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often  appear  sound  on  general  subjects,  but  be  never  talked        1790. 
to  him  about  his  brother.  Hay  I3tb[ 

Mr.  Conant  knew  Mr.  Greenwood,  he  was  intimate  with  — -^^ 
him  at  Cambridge,  he  heard  he  had  been  ill  after  his  again* 
fether's  death,  that  he  saw  him  in  1787,  he  called  upon  Gbbewwoo* 
him  in  1786,  he  saw  his  brother,  a  common  friend  at  that 
time  was  with  him,  he  asked  to  see  Mr.  Greenwood,  the 
deceased,  the  defendant,  the  brother,  said  he  could  not,  as  he 
was  not  well,  upon  that  he  heard  the  voice  of  John  Green- 
wood, who  said,  "  it  is  quite  otherwise,  I  am  very  well." 
In  1787,  the  deceased  called  on  him,  and  conversed  with 
him  for  a  considerable  time,  he  paid  attention  to  his 
conversation  and  conduct,  to  see  if  he  could  find  anything 
like  a  derangement  in  it,  but  could  not  discover  the  least 
traces  of  derangement,  he  saw  him  frequently  afterwards,  he 
took  particular  notice,  but  he  could  not  observe  in  him 
anything  like  insanity,  he  conversed  with  him  frequently 
till  a  few  days  before  he  went  abroad. 

Upon  his  cross-examination,  he  said,  that  it  was  some 
months  after  he  had  heard  his  voice,  before  he  saw  him, 
that  he  never  talked  to  him  about  his  brother,  or  his 
private  afiairs,  that  Mr.  Greenwood  had  once  a  great 
affection  for  Mr.  Jones,  his  tutor.  In  the  beginning  of  the 
summer,  he  saw  Mr.  Jones  at  Mr.  Greenwood's  chambers ; 
when  Mr.  Jones  was  taking  leave  of  Mr.  Greenwood,  he 
told  him  he  was  going  to  call  upon  his  brother;  "Wm. 
Greenwood,"  said  he,  "  is  a  damned  scoundrel."  • 

He  saw  Mr.  Greenwood  afterwards  with  Mr.  Jones,  that 
Mr.  Greenwood  then  behaved  unfriendly  to  Mr.  Jones,  he 
does  not  believe  Mr.  Jones  had  given  him  any  real  cause  of 
offence,  he  reflected  in  very  pointed  expressions  on  Mr. 
Jones,  as  a  man  wanting  principle ;  he  gives  an  account, 
which  has  not  been  well  explained,  not  for  want  of  any 
attention  in  Mr.  Conant,  (perhaps  it  was  not  very  explain- 
able,) that  Mr.  Jones  had  spoken  in  favour  of  Archdeacon 
Paley's  book,  Mr.  Greenwood  said  that  book  would  not 
constitute  a  man  of  principle,  Mr.  Greenwood  said  he  had 
but  a  bad  opinion  of  the  clergy  in  general,  Mr.  Jones  took 
that  a$  a  reflection   upon  himself,  and  there  were  some 
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1790.  unkind  words  between  them;  that  Mr.  Greenwood  then 

May  13th.  said  to  Mr.  Jones,  "  I  suppose,  from  this  conversation!  you 

_    think    me    a    madman!"    he    afterwards    spoke   to    Mr. 


Greenwood  about  Mr.  Jones,  and  Mr.  Greenwood  drily 
GiuNTOGD.  answered>  he  had  now  no  further  connection  at  Cambridge. 
He  said  that  the  deceased  was  at  that  time,  in  his  opinion, 
so  much  master  of  his  reason,  as  to  be  capable  to  dispose  of 
his  property,  beyond  all  doubt 

Mr.  Dampier  was  then  called,  who  says,  in  Michaelmas 
Term,  1785,  Mr.  Greenwood  became  his  pupil,  to  be 
instructed  in  special  pleading,  he  attended  him  from  that 
time  till  near  Easter,  1786,  he  was  then  absent  till 
Michaelmas,  1786,  continued  with  him  till  the  summer  of 
1787,  he  then  appeared  far  gone  in  a  consumption,  he  saw 
not  the  least  derangement  in  his  state  of  mind,  he  continued 
always  capable,  and  he  had  continual  opportunities  of 
observing  him,  he  never  talked  to  him  about  his  family 
affairs,  that  he  has  seen  William  Greenwood  frequently  in 
his  office  with  John  Greenwood,  but  that  he  never  saw 
anything  which  called  for  any  observation  from  him, 
respecting  their  conduct  to  each  other,  he  thinks  to  all 
intents  and  purposes,  he  was  as  sane  a  man  as  he  ever 
conversed  with  ;  before  Michaelmas,  1787,  he  had  heard  of 
his  coolness  to  his  brother,  and  his  former  insanity,  and  he 
observed  him  in  order  to  discover  if  there  were  any  traces 
of  insanity  remaining,  that  he  proposed  his  brother  to  him, 
as  the  person  to  leave  the  conduct  of  his  affairs  with,  that 
he  did  not  fly  out  then,  but  rather  evaded  giving  him  an 
answer  to  the  question;  Mr.  Dampier  said  certainly  be 
should  have  attested  his  will,  if  he  had  been  asked,  and  bad 
not  known  the  contents,  that  the  will  disinherited  the  heir- 
at-law  ;   I  dare  say  Mr.  Dampier  has  his  reasons  for  that 

Dr.  Ball  says,  he  lives  at  Hillingdon  Common,  he  knew 
Mr.  Greenwood ;  after  the  death  of  his  father,  he  had  heard 
of  his  insanity ;  from  the  conversation  he  had  with  him,  he 
did  not  believe  the  account  was  true,  he  discovered  no 
symptoms  in  him  of  a  deranged  mind,  he  thought  him  a 
man  of  great  abilities  and  understanding  of  his  age,  be  says 
that  he,  the  witness,  said  to  Mr.  Greenwood,  "  I  wish  your 
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lungs  were  as  good  as  your  head ;"  he  should  have  had  no       1790. 
objection' to  attesting  his  will  at  any  time  when  he  saw      May  13th. " 

him-  OarawTooD 

Mr.  James  Wortham  was  concerned  in  a  cause  for  Mr.        against 

Greenwood,  he  took  instructions  from  him  several  times,  he      MENWOOD- 

was  perfectly  master  of  his  understanding,  he  asked   Mr. 

Greenwood  whether  he  would  draw  the  declaration  in  his 

own  cause,  he  said  he  would  not  draw  it*  because  that 

would  abridge  the  attorney  of  his  fees,  he  prepared  the 

letter  of  attorney  from  him  to  Mr.  Hilliard  and  Mr.  Pope ; 

on  the  6th  of  December,  1787,  he  saw  him,  and  he  seemed 

perfectly  well  in  his  mind,  that  he  directed  the  witness  not 

to  part  with  the  possession  of  the  letter  of  attorney,  till  he 

should  give  him  further  directions,   he  had  no  reason  to 

believe  him  insane  from  any  conversation  he  had  with  him, 

from  what  he  saw  of  the  state  of  his  mind*  he  should  have 

had  no  objection  to  attest  his  will. 

Mr.  Dampier  was  asked  about  a  letter  from  Mr. 
Greenwood*  which  he  had  in  his  hand,  (he  produced  it,) 
which  gives  an  account  of  the  difficulties  he  encountered 
when  he  got  on  ship-board  at  Falmouth,  and  he  also 
produced  a  written  opinion  of  Mr.  Greenwood's,  which 
certainly  as  far  as  one  reads  it,  seems  the  opinion  of  a  man 
in  full  possession  of  his  reason,  giving  his  opinion  respecting 
the  conduct  of  a  cause*  and  the  rights  of  certain  parties 
which  were  stated  in  a  case  laid  before  him. 

The  reverend  Mr.  Pope  says,  he  lived  near  Mr. 
Greenwood,  he  knew  him  from  his  childhood  to  his  death, 
he  saw  him  in  the  summer  succeeding  his  illness,  he  paid 
him  a  visit  to  congratulate  him  on  his  recovery,  he  had  at 
that  time  no  knowledge  of  his  having  been  insane*  he  had 
no  disordered  mind,  no  disturbed  spirits,  his  conversation 
was  exactly  as  it  had  used  to  be*  he  frequently  saw  him 
and  his  brother  together  afterwards*  he  observed  a  con-* 
siderable  degree  of  coolness ;  the  first  observation  that  he 
made  of  that,  was  in  the  month  of  August,  1787,  that 
nothing  ever  led  him  to  suppose  from  the  conversation  that 
he  had  with  him  at  any  time,  that  he  ever  had  been 
deranged,  he  went  with  him  with  some  persons  who  were 
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1790.  examined  before  a  magistrate,  he  could  not  but  admire  the 
May  I3tb.~  adroitness  with  which  he  examined  the  persons,  the 
Greenwood  accuracy  w*^  which  he  got  at  the  truth  from  those  who 
again*       wished  to  disguise  it 

Mr.  Hill,  an  attorney,  knew  Mr.  Greenwood  four  or  five 
years,  he  transacted  business  with  him  in  1787,  he  went  to 
a  copyhold  Court  with  him,  that  Mr.  Greenwood  might  be 
admitted  to  some  copyholds  which  he  claimed,  he  appeared 
to  him  to  be  very  capable  of  managing  his  own  affairs,  be 
has  seen  him  at  turnpike  and  land-tax  meetings,  he  joined 
in  the  business  of  the  meeting;  he  should  have  had  no 
objection  to  draw  or  attest  his  will ;  did  attest  one  of  the 
powers  of  attorney. 

Dr.  Freeman  was  next  called,  who  says,  he  knew  the 
deceased  from  his  cradle,  he  saw  him  in  the  summer  of 
1786,  and  in  the  summer  of  1787  frequently,  he  was  in  a 
large  company  at  the  witness's  house,  he  had  heard  of  his 
insanity,  he  then  appeared  to  him  a  sane  man,  if  he  had 
been  incapable  of  taking  care  of  his  afiairs,  he  thinks  it 
could  not  escape  his  notice,  he  says,  he  never  conversed 
with  him  relative  to  his  confinement,  or  his  brother's  con- 
duct. 

Mr.  Skinner  is  called ;  he  says  he  treated  with  him  about 
taking  a  house ;  he  appeared  a  man  of  understanding;  be 
did  not  discover  the  least  want  of  capacity. 

John  Whittington  says,  a  week  before  Mr.  Greenwood 
went  abroad,  he  took  some  meadows  of  him,  he  seemed  to 
him  perfectly  able  to  transact  business. 

Mr.  Owen,  the  witness  to  his  will,  the  gentleman  that 
lived  over  him  in  his  chambers,  is  called  again,  he  states 
that  they  were  in  the  common  habit  of  breakfasting  with 
one  another  without  any  ceremony ;  in  November,  1787,  in 
a  conversation  he  mentioned  his  brother,  Mr.  Greenwood 
said,  "yes,  my  brother  is  a  very  fine  gentleman;"  he  con- 
versed afterwards  with  him,  he  seemed  to  him  perfectly 
well,  he  had  a  high  opinion  of  him  as  a  man  of  business, 
and  as  a  man  of  letters,  that  he  was  astonished  to  find  that 
he  had  been  treated  as  a  madman,  that  afterwards  be 
endeavoured  to  recollect  all  that  had  passed  between  them, 
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and  he  could  not  think  of  any  circumstance  on  which  he       1790. 
could  put  that  construction,  if  he  was  insane,  he  thinks  he      M    13tlu 

must  have  observed  it,  he  said  he  was  a  man  of  an  uniform         

and  amiable  disposition.  G*^ZTD 

Now,  gentlemen,  this  is  the  case  on  behalf  of  the  plain-  Gsmnwood. 
tiff,  and  to  be  sure,  if  the  case  were  to  rest  for  decision  upon 
the  evidence  that  has  been  brought  on  the  part  of  the  plaintiff 
in  the  cause,  one  may  venture  to  say,  without  saying  too  much, 
that  a  stronger  case  of  sound  mind  and  understanding,  compe- 
tent to  dispose  of  property,  never  was  laid  before  a  Court  of 
justice ;  but  though  that  is  so,  one  is  not  to  rush  on  to  con- 
clusions, without  hearing  what  is  said  on  the  other  side,  it 
is  due  to  the  parties  in  this  cause,  it  is  due  to  the  general 
administration  of  justice ;  both  sides  have  a  right  to  be 
heard — if  one  side  has  kept  back  material  circumstances,  or  if 
it  was  not  in  the  power  of  their  witnesses  to  disclose  them,  in- 
justice would  be  done,  if  the  conclusion  was  to  be  formed, 
before  what  the  other  side  can  say  in  aid  of  their  case,  and  to 
develope  the  whole  case  to  a  jury,  has  been  said  and  attended 
to  on  their  behalf. 

The  first  witness  called  on  the  part  of  the  defendant,  was 
Mr.  Hingerston,  the  apothecary.  On  the  22nd  of  April, 
the  day  after  the  father's  death,  he  was  sent  for  to  Mr.  John 
Greenwood,  he  told  him,  he  had  had  a  shivering  fit ;  he 
was  extremely  feverish;  either  Mr.  Greenwood  or  some 
person  in  company,  said  he  had  taken  some  brandy  and 
water,  and  that  be  thought  himself  poisoned ;  he  says,  he 
thought  him  to  be  in  a  very  melancholy  dejected  state ;  he 
saw  him  again  on  the  23rd,  that  he  was  then  freer  from 
fever,  but  the  fever  even  then  did  not  intermit,  as  he 
wished  it  would  have  done.  On  the  24th,  he  saw  him 
again,  he  thought  him  freer  from  fever,  but  it  returned 
on  that  night,  accompanied  with  a  delirium ;  that  he  was 
restless  and  suspicious;  he  made  complaints  to  him  of  his 
brother  and  servant,  and  hinted  that  some  plots  had  been 
made  against  him ;  that  he  seemed  much  under  a  fever 
and  delirium ;  wanting  further  assistance,  Dr.  Pitcairn  was 
t*Ued  in,  and  ordered  the  bark ;  that  the  bark  was  taken 
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1790.       plentifully.     On  the  25th,  be  seemed  greatly  better,  and 

May  13th.      then  again  he  spoke  to  him  of  his  suspicions  of  having 

„  been  poisoned.     The  fever  returned  on  the  night  of  the 

Greenwood 
against       25th  with  great  violence ;  the  next  time  he  saw  him,  he 

Greenwood,  ^jtej  verv  incoherently,  it  was  necessary,  he  thought  then 
to  have  some  coercion  put  over  him,  and  means  of  coercion 
were  used;  he  never  saw  him  after  the  23rd  of  June ;  that  be 
never  was,  after  the  25th  of  April,  as  long  as  he  attended 
him,  free  from  delirium.  Between  the  10th  of  May,  and 
the  23rd  of  June,  he  spoke  to  him  in  favour  of  his  brother, 
be  thought  him  then  in  a  delirium  ;  he  always  saw  William 
Greenwood  when  he  went  to  the  house,  he  behaved  in  the 
most  affectionate  manner,  and  shewed  the  greatest  concern 
for  his  brother's  situation;  he  says,  that  there  is  nothing 
more  usual  than  for  insane  persons  to  be  jealous  and  to  con- 
ceive antipathies,  and  generally  these  antipathies  are  against 
their  best  friends ;  as  long  as  the  disease  continues,  so  long 
the  antipathies  continue. 

Upon  his  cross-examination,  he  says,  there  are  antipathies 
often  without  any  degree  of  madness,  that  he  considered  the 
delirium  as  symptomatic  of  the  fever,  that  he  was  never  free 
from  the  fever  while  he  attended  him ;  from  the  7th  of 
May  to  the  23rd,  no  medical  man  attended  him,  to  the 
knowledge  of  this  witness ;  he  verily  believes  no  medical 
person  did ;  that  after  the  keeper  came  to  him,  he  believes 
there  was  occasion  for  coercion,  and  the  keeper  had  a  con- 
siderable degree  of  control  over  him.  He  knows  nothing 
of  his  situation  from  the  ?th  to  the  23rd  of  May,  he  thought 
he  would  never  get  better,  for  though  the  fever  abated,  yet 
the  delirium  did  not ;  during  the  continuance  of  this  fever 
and  delirium  he  complained  of  his  brother,  particularly  as  to 
Price;  he  thought  him  a  very  fit  person  to  be  entrusted  with 
the  care  of  him  ;  from  the  7th  of  May  to  the  23rd  of  June, 
nobody  could  have  conversed  with  him  without  seeing  that 
he  was  in  an  insane  state. 

Dr.  Pitcairn  attended  Mr.  Greenwood's  father,  he  at- 
tended the  son  on  the  24th  of  April,4  he  had  a  little  fever,  he 
appeared  much  reserved;  he  cannot  speak  from  what  he  saw, 
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of  his  state  of  mind.     On  the  25th,  he  was  easier,  he  had        1790* 
scarcely  any  fever.     On  the  26th,  he  was  sent  for  early,  he     Maj  13th.  ~ 
had  been  ill  in  the  night  and  unmanageable,  he  thought  it    g^^ooj, 
was  necessary  he   should  have  a  keeper;  he  says,  that       againu 
jealousy  and  suspicion  of  those  around  them,  are  common      KBMVWOODt 
symptoms  of  a  distempered  mind,  and  that  it  is  common  for 
that  jealousy  and  suspicion  to  continue,  when  to  many  other 
purposes  the  patient  appears  to  be  well.     When  he  saw 
this  gentleman,  he  thinks  nobody  could  look  at  him  without 
perceiving  that  he  was  in  an  insane  state. 

Dr.  Budd  says,  he  was  applied  to  by  Mr.  Jones,  on  the 
8th  of  May  he  prescribed  for  him,  he  did  not  see  him  till 
the  23rd,  he  attended  him  almost  every  day  till  the  28th  of 
June,  he  conversed  very  little,  he  said  he  was  well,  and  that 
he  supposed  that  he,  the  witness,  was  come  to  repeat  the 
same  farce  as  the  day  before ;  after  about  ten  days  he  would 
talk  with  him  for  five  or  ten  minutes  upon  any  indifferent 
subject,  but  would  not  speak  about  his  own  health,  he 
believes  he  took  the  medicines  that  were  ordered  for  him. 
In  his  opinion,  there  was  a  necessity  that  there  should  be 
,  some  person  who  could  control  him,  to  take  care  of  him. 

He  thought  he  had  a  fever  accompanied  with  insanity,  he 
was  in  hopes  the  delirium  was  symptomatic  of  the  fever,  but 
it  did  not  prove  so ;  as  far  as  he  observed,  be  found  William 
Greenwood,  the  brother,  most  attentive  to  him ;  in  1787,  he 
met  him,  and  thought  he  had  a  peculiar  wildness  in  his  ap- 
pearance ;  he  met  him  afterwards,  thought  him  not  well,  he 
perceived  also  this  wildness  in  his  appearance; — this  was 
during  the  time  in  which  all  the  other  witnesses  who  have 
been  called  for  the  plaintiff,  speak  of  him  and  conversed 
with  him,  and  say,  they  saw  no  symptom  of  insanity ; — he 
says,  that  from  the  appearance  of  his  eyes,  he  thought  he 
was  insane  at  that  time,  pretty  late  in  the  year  1787. 

On  the  10th  of  May,  he  says,  he  first  prescribed  for  him, 
that  he  had  not  seen  him  at  that  time,  he  prescribed  only 
once,  and  that  was  from  the  representation  which  had  been 
made  of  him  by  Mr.  Jones ;  he  says,  that  Price  was  with 
him  when  he  saw  him  on  the  23rd  of  May ;  he  said  but  a 
few  words  whilst  he  was  there,  he  was  very  shy,  particularly 

vol.  in.  b 
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1790.  when  his  brother  was  there ;  that  he  complained  much  of 
May  13th.  having  the  keeper  about  him,  he  made  no  other  complaint ; 
_,    be  said,  there  was  no  occasion  for  Price ;  he  talked  with  him 

agamtt       upon  a  variety  of  subjects,  and  talked  very  well  with  him 
Greenwood,    upon  those  subjects ;  he  did  not  stop  him,  when  he  met  him 
in  the  street,  above  a  minute  or  two. 

Upon  his  cross-examination,  he  says,  sulkiness  is  usual  in 
madness,  and  madmen  usually  complain  of  restraint* 

Price  was  next  called,  he  is  an  assistant  to  a  person  who 
receives  unfortunate  people  at  Hoxton,  he  has  been  in  that 
situation  eight  years,  he  attended  Mr.  Greenwood  in  1786, 
he  came  there  about  the  26th  or  27th  of  April,  he  staid  ten 
weeks  in  all.  Mr.  Greenwood  was  sometimes  in  low  spirits, 
sometimes  high,  the  witness  thought  him  disordered  in  his 
mind.  One  morning  early  be  got  out  at  his  window,  there 
was  no  other  way  to  get  out  of  his  room,  without  coming 
through  the  room  in  which  the  witness  was,  he  got  out,  he 
thinks,  between  three  and  four  in  the  morning,  he  came 
home  again  late  that  night  with  Mr.  Jones.  Mr.  Jones  told 
him  Mr.  Greenwood  had  a  knife ;  the  witness  asked  him 
whether  he  had  a  knife,  he  said  he  had  none ;  when  searching 
he  found  a  knife  in  his  bed;  Mr.  Greenwood  was  very 
angry  at  this,  so  angry,  that  Price  did  not  think  it  safe  to 
trust  him  without  a  strait  waistcoat ;  he  put  one  upon  him. 
Another  time,  he  threw  a  candlestick  at  him,  then  he  put 
a  strait  waistcoat  on  him.  He  was  wi{h  Mr.  Greenwood  in 
•  London,  he  appeared  to  him  much  in  the  sasne  state  of  mind 
then,  which  was  not  so  well  as  he  should  be,  he  saw  him 
go  to  the  pump  to  fill  his  kettle ;  that  he  never  heard  him 
express  any  suspicion ;  that  he  was  removed  to  town  about 
June ;  he  staid  ten  weejp  in  all :  he  thought  him  not  quite 
well  when  he  left  him,  though  much  better:  Mr.  WilUiam 
Greenwood  always  behaved  kind,  but  John  Greenwood  waa 
very  shy  to  him.  The  witness  treated  him  generally,  ac- 
cording to  the  best  of  his  judgment;  he  thinks  he  waa  not 
in  his  perfect  mind  while  he  was  with  him. 

Upon  his  cross-examination  he  says,  he  put  on  a  strait 
waistcoat  twice ;  be  thought  Mr.  Greenwood  was  not  clear 
in  his  head  when  he  left  him;  he  did  not  recollect  any 
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complaint  made  by  him,  sometimes  he  cried,  sometimes  he        1790. 
laughed ;  he  was  in  a  disconsolate  state,  lying  upon  a  sofa ;      May  I3tk. 

he  knows  no  instances  of  his  committing  any  excesses  but    ^  

these  two  instances ;  he  once  forced  him  to  bed,  about  three        again* 

or  four  in  the  afternoon,  because  he  complained  of  a  shiver-    Ghmi,wOOD# 

ing ;  Mr.  Greenwood  would  rather  not  have  gone  to  bed, 

but  he  thought  it  might  be  of  use  to  his  health*  therefore, 

he  compelled  him  to  go  to  bed ;  he  did  not  know  of  any 

medical  person  that  saw  him  during  the  last  month  he  was 

there. 

Here  the  journal  was  read. 

Mr.  Livie  was  acquainted  with  Mr.  Greenwood's  family ; 
he  had  been  so  twenty  years,  he  says  that  the  family  lived 
together  upon  the  most  friendly  footing ;  all  the  whole  family 
of  Mr.  Greenwood  was  in  great  distress  upon  the  death  of  his 
father ;  he  appeared  much  agitated,  the  next  day  he  was  ill ;  ' 
he  contributed  in  recommending  this  brandy  and  water  and 
egg  to  him.  On  Sunday,  he  dined  with  him  alone;  he 
talked  about  his  future  objects  in  life,  of  his  intention  of 
going  into  the  law ;  he  said  he  should  keep  on  his  house 
at  Little  London,  and  his  brother  and  sister  would  live  with 
him.  A  night  or  two  after  that,  he  expressed  his  idea  that 
he  was  about  dying ;  that  he  sent  for  his  brother  and  the 
witness ;  he  expressed  his  apprehension  of  immediate  death*  • 
and  then  said,  if  he  did,  his  whole  property  would  go  to  his 
brother  and  sister;  that  he  wished  them  to  give  a  thousand 
pounds  to  Mr*  Jones,  which  would  be  no  large  sum  for 
them  to  part  with,  and  be  a  large  sum  for  Mr.  Jones,  in  the 
state  of  his  circumstances ;  he  said,  also,  he  desired  his 
brother  then  would  supply  the  place  of  father,  and  elder 
brother  to  his  sister ;  the  next  day  Jie  was  excessively  low 
and  crying;  he  expressed  a  wish  that  the  witness  would 
take  him  to  his  house. 

The  witness  thought  it  necessary  that  Price  should  be  in 
the  house :  after  that  time,  he  saw  little  of  him  until  Price 
was  removed.  A  little  before  the  shooting  season  com- 
menced, be  met  him  and  his  brother  at  his  father's  gate ; 
he  went  up  to  him,  and  put  out  his  hand  to  shake  hands 
with  him,  but  he  would  not  accept  of  his  hand ;  he  said 
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1790.       that  he  met  him  afterwards,  but  the  deceased  then  refused 
May  13th.*   to  return  his  salute ;  he  would  not  bow  to  him,  but  passed 

on ;  he  never  saw  more  affection,  prudence,  and  good  sense 

ogam*       in  any  brother  than  in  Mr.  William  Greenwood*  and  he 
Gaunwood.  wag  never  witness  to  any  cruelty  exercised  on  him  by  his 
brother. 

Upon  his  cross-examination,  he  said,  he  saw  him  once 
while  Price  was  in  the  house,  but  Price  was  not  in  the  « 
room  with  him. 

Mrs.  Evans  was  next  called,  who  said,  that  the  family 
appeared  to  her  always  to  live  happily  together;  that  she 
had  a  letter  from  him,  which  appears  to  be  written  during 
the  time  that  it  has  been  generally  understood  that  he 
was  certainly  in  a  fever,  and  in  a  state  at  times,  if  not  during 
the  whole  season,  of  delirium ;  that  letter  speaks  of  ill 
usage,  of  wanting  her  to  come  and  rescue  him,  and  to  make 
peace  and  so  forth. 

The  first  meeting  Mr.  John  Greenwood  had  with  his 
brother  and  sister,  after  his  illness,  was  at  her  house ;  at 
the  first  meeting  he  behaved  kindly  to  his  brother  and 
sister ;  the  latter  end  of  that  year  and  the  year  after  he 
behaved  very  coolly;  at  the  meeting  he  shed  tears  very 
much;  the  witness  says,  th&y  dined  that  day  with  her; 
they  all  went  in  the  afternoon  and  drank  tea  at  Mr.  Hig- 
ginson's ;  they  returned  again  and  supped  at  her  house ; 
she  saw  him  again  the  next  day,  then  he  behaved  well ;  he 
was  reserved,  but  there  was  nothing  which  appeared  to  her 
to  be  a  departure  from  reason ;  the  appearances  were  the 
same,  he  was  grave,  he  still  continued  grave,  but  nothing 
like  a  departure  from  reason ;  she  saw  him  frequently  after- 
wards in  the  autumn  of  1786 ;  in  the  winter  of  that  year ; 
and  in  the  spring  of  1787 ;  she  saw  him  frequently,  once  or 
twice  a  week ;  she  observed  in  him  a  great  coolness  to  his 
brother  and  sister;  he  barely  answered  them  if  they  spoke; 
she  saw  nothing  else  particular  in  his  conduct 

The  Rev.  Mr.  Thomas  Jones  says,  he  was  tutor  to  Mr. 
Greenwood,  at  Trinity  College,  in  Cambridge ;  that  thcOfe 
was  a  great  intimacy  between  the  deceased  and  him ;  be 
came  to  Cambridge  on  the  5th  of  May,  1786; — thatwas  the 
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night  he  escaped  out  of  the  window ;  he  sent  a  note  to  him       1790. 
expressing  the  distress  he  was  in,  wishing  to  see  him  at  the      May  13th. 

Rose  Inn ;  he  went  to  him ;  he  found  him  dressed  in  deep         

mourning,  very  pale;  he  came  up  to  him  immediately,  against 
clasped  him  in  his  arms  and  shed  tears  abundantly,  and  he  °**bn"oo* 
appeared  to  him  to  be  in  the  greatest  distress ;  he  said,  he 
had  lost  the  best  of  fathers,  that  his  friends  had  deserted 
him;  the  Higginsons,  Livie,  and  his  brother  too  had 
deserted  him,  and  had  spread  a  villainous  report  of  him, 
that  he  had  been  undutiful  to  his  father,  and  been  accessory 
to  his  father's  death,  and  that  they  had  confined  him ;  and 
then  he  said,  "  Will  you  go  with  me  to  London;"  Mr.  Jones 
said,  "  Yes,  most  certainly,  I  will  go  with  you  immediately ;" 
he  had  much  conversation  with  him  on  the  road;  he  ap- 
peared to  be  low  and  melancholy;  he  shed  tears  and  com- 
plained repeatedly  of  his  confinement  Being  apprehensive 
for  his  personal  safety,  observing  the  state  of  mind  he  was 
in,  he  asked  him  if  he  had  any  knife,  giving  as  an  excuse  for 
borrowing  it,  that  he  wanted  to  cut  a  rough  stick  in  his 
hand;  he  got  the  knife  from  him;  his  mind  was  much 
altered  to  what  it  had  been ;  he  was  vastly  low  and  melan- 
choly, sighing  and  shedding  tears,  and  complaining  of 
things  which  he  thought  could 'not  have  taken  place.  Just 
before  they  got  to  town,  for  fear  he  should  lose  all  con- 
fidence with  him,  he  restored  to  him  the  knife,  but  imme- 
diately told  the  family  the  circumstance,  that  he  had  a  knife 
in  his  custody ;  he  did  not,  at  that  time,  think  him  in  poses- 
sion  of  bis  right  mind.  They  went  to  Little  London,  the 
witness,  Mr.  Higginson,  the  deceased,  and  Mr.  William 
Greenwood;  he  stayed  there  two  or  three  days;  the  testator 
continued  in  the  same  state  of  mind  as  in  London ;  he  com- 
plained that  his  friends  had  deserted  him;  Mr.  Jones 
argued  with  him  upon  it,  that  this  was  not  true;  he  asserted 
the  contrary  very  strongly,  and  affirmed  it  with  great  con- 
fidence. The  witness  applied  to  Dr.  Budd :  he  says,  Mr. 
William  Greenwood's  conduct,  during  the  whole  that  he 
could  observe,  appeared  affectionate  and  anxious  in  the 
highest  degree  for  his  recovery.  He  saw  Mr.  Greenwood 
again  in  London,  about  the  20th  of  June ;  he  found  him 
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1790.  still  low  and  melancholy,  but  not  so  bad  as  before;  he 
Mtyl3th#     continued  with  him  about  a  fortnight ;  he  says,  he  appeared 

to  have  a  great  dislike  to  his  brother,  and  to  be  in  great 

against  indignation  with  him ;  he  went  with  him  to  Little  London ; 
Grufnwood.  during  that  visit,  he  talked  to  the  testator  often  of  the  man- 
ner in  which  he  behaved  to  his  brother;  the  reasons  he 
assigned  in  answer,  were  the  general  ill-treatment  which  he 
had  received. 

In  December,  1786,  the  deceased  came  to  Cambridge 
with  Mr.  Wilkinson ;  he  then  appeared  to  have  recovered 
his  senses;  the  witness  then  talked  with  him  about  his 
brother ;  the  deceased  said,  he  would  convince  him  that  his 
brother  had  not  done  right,  and  he  called  him  a  hound,  a 
scoundrel,  and  a  villain. 

He  visited  him  again  in  Little  London,  in  February, 
1787,  and  still  he  expressed  as  inveterate  a  dislike  to  his 
brother  as  he  had  done  at  the  preceding  visit. 

He  visited  him  again  on  the  4th  of  June,  he  then  per- 
ceived, for  the  first  time,  that  the  deceased  had  taken  a 
dislike  to  him,  the  witness,  and  that  day,  at  the  Devil 
Tavern  at  dinner,  he  used  such  language  to  Mr.  Jones,  as 
if  he  thought  his  professions  of  friendship  were  vain ;  that 
be  had  found  friendship  was  only  a  name;  that  as  to  prin- 
ciple, and  those  things,  he  was  persuaded  that  no  such 
thing  existed,  and  that  people,  who  pretended  to  be  friends, 
could  desert  those  for  whom  they  professed  a  friendship, 
and,  towards  his  brother  that  day,  his  expressions  in  general 
were  harsh. 

Mr.  Greenwood  came  to  College  in  July,  1787,  he  ap- 
peared to  him  then  to  be  quite  calm  and  reasonable,  and 
he  hoped  he  should  be  able  to  convince  him  that  his  sus- 
picions of  his  brother  were  ill  founded ;  when  he  began  to 
speak  to  him  about  the  opinion  he  entertained  of  his  brother, 
though  he  was  calm  before,  he  turned  suddenly  round,  and, 
looking  very  fiercely  at  him,  said,  "  Let  me  ask  you  a  ques- 
tion, sir ;  was  it  or  was  it  not  by  your  advice  that  Dr.  Budd 
was  called  in,  and  that  Price  was  retained  ? "  Mr.  Jones 
was  very  much  surprised  with  his  behaviour,  and  told  him 
that  it  was  by  his  advice  Dr.  Budd  was  called  in ;  that  then 
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he  grew  extremely  warm,  and  abused  him  for  the  advice  he 

had  given ;  the  witness  offered  Mr.  Greenwood  his  hand  at 

parting,  he  refused  to  give  him  his  hand,  and  turned  away 

harshly  from  him ;   he  says,  Mr.  Greenwood  never  con-        again* 

versed  with  him  as  he  thought  rationally  upon  the  subject  GawBiiwooa 

of  the  quarrel  with  his  brother ;  when  he  came  to  Cambridge, 

in  the  month  of  May,  his  understanding  was  overset;  that 

was  apparent  to  every  body  who  saw  him  and  conversed 

with  him. 

Mr.  Jones,  on  his  cross-examination,  says,  he,  does  not 
know  how  the  testator  was  treated  between  the  10th  of 
May  and  the  20th  of  June ;  he  saw  no  violence  used  to 
him;  he  saw  nothing  to  render  it  necessary  to  put  on  a 
strait  waistcoat ;  his  complaint  was  of  the  manner  in  which 
he  was  treated,  this  was  his  constant  complaint  against  his 
brother,  what  the  other  part  of  his  complaint  was  be  does 
not  know ;  that  during  the  time,  after  the  keeper  was  re- 
moved, he  managed  his  own  affairs,  and  appeared  to  him  to 
act  with  discretion;  that  all  that  appeared  to  him  to  be 
wrong  was,  that  he  could  not  persuade  him  that  his  brother 
had  not  behaved  ill ;  he  does  not  believe  that  those  who 
had  not  heard  of  his  derangement  would  have  discovered 
that  he  had  been  in  such  a  situation. 

Mr.  Wilkinson  says,  he  was  acquainted  with  the  deceased  % 
at  College;  they  took  their  degrees  together  in  1784;  he 
saw  him  after  the  death  of  his  father,  in  November  Term, 
1786 ;  he  met  him  then  in  his  carriage  with  his  brother.  I  n  a 
little  time  after  that,  he  dined  with  him  at  the  Crown  and 
Rose;  he  had  heard  of  his  illness,  but  he  did  not  then 
know  what  it  was ;  he  staid  in  the  room  at  the  Crown  and 
Rose  with  him  after  the  rest  of  the  company  was  gone,  as 
he  was  anxious  to  know  what  it  was ;  he  made  a  great  num- 
ber of  inquiries  about  it.  The  testator  described  his  illness 
in  various  ways :  that  he  had  had  a  fever,  had  been  very  ill . 
that  he  had  been  a  great  deal  in  the  house,  and  had  not 
been  out  much ;  Mr.  Greenwood  desired  him  to  go  home  to 
his  chambers,  and  said  he  would  lay  before  him  a  story 
that  would  astonish  him.  He  went  with  him  to  his  cham- 
bers, then  he  told  him  he  had  been  confined ;  that  he  had 
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1790.  kept  a  journal  which  he  would  shew  him ;  he  shewed  him 
3k •  13th.     ^e  paper  altogether,  what  is  called  the  introduction,  and 

what  is  called  the  journal  were  produced  as  one  set  of 

R^a^Mt°D  Papers;  be  also  produced  some  letters  which  very  much 
Greenwood,  surprised  him,  and  he  left  him  in  great  agitation ;  he  de- 
sired that  he  might  meet  him  again,  and  discuss  the  matter 
with  him. 

From  Christmas,  1786  to  July,  1787,  he  had  many  con- 
versations with  him ;  he  endeavoured  to  convince  him  how 
shamefully  he  had  acted  towards  his  brother.  The  witness 
had  applied  to  Mr.  Jones,  from  whom  he  learned  the  state 
of  Mr.  John  Greenwood's  mind;  he  represented  to  Mr. 
Greenwood  the  whole  state  of  his  case,  and  everything  that 
had  happened  to  him ;  he  acknowledged  it  was  so,  and  then 
charged  his  brother  as  the  author  of  that  force  that  had 
been  used  to  him ;  he  also  charged  his  brother  with  having 
accused  him  with  not  feeling  for  his  father;  he  said, 
that  they  had  given  him  brandy  and  water,  in  which  they 
had  put  poison,  and  that  they  had  put  arsenic  into  his  tea* 
kettle ;  that  he  asked  the  witness  whether  he  would  not 
have  him  prosecute  his  brother;  that  he  certainly  would 
prosecute  his  brother. 

The  witness  was  with  him  at  Little  London  at  Christmas, 
1786,  and  they  went  from  thence  to  Cambridge,  he  watched 
the  testator  more  narrowly ;  be  behaved  to  his  brother  with 
great  sullenness ;  he  never  answered  him  a  question  if  he 
could  possibly  help  it  The  witness  then  attempted  to 
convince  him  that  his  suspicions  of  his  brother  were  without 
foundation,  but  he  could  not  succeed ;  on  the  contrary,  his 
prejudices  were  more  rooted,  and  his  antipathy  more  violent. 
In  a  conversation  with  the  testator,  in  Easter,  1787,  the 
witness  told  him  he  distressed  him,  the  witness,  and  every 
other  man  at  his  table,  by  his  conduct  to  his  brother,  and 
he  would  visit  him  no  longer  unless  he  altered  his  behaviour 
to  his  brother  and  sister ;  after  this  conversation,  the  testa- 
tor seemed  to  doubt  whether  his  conduct  had  been  correct; 
he  said,  "  Possibly  I  may  have  been  wrong,  I  will  alter,"  and 
he  desired  the  witness  to  watch  whether  he  did  not  alter  his 
conduct  to  his  brother  and  sister ;  the  witness  observed  to 
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him,  that  he  never  took  notice  of  his  brother's  and'  sister's       1790. 
salute  to  him  when  they  wished  him  a  good  morning ;  that      May  13th. 

he  ought  to  return  their  salute ;  that  it  was  unkind  to  his         

brother  and  sister  not  to  do  so ;  he  said,  he  would  mend  in       against 

that,  and  the  next  morning  he  took  notice  of  his  brother's    G*****00* 

and  sister's  ?alute  to  him  when  he  came  into  the  room ;  it 

did  not  continue  long,  but  the  sullenness  of  his  behaviour 

soon  returned.     He  several  times  intimated  to  the  witness 

his  intention  to  prosecute  his  brother  for  his  being  put  in  a 

strait  waistcoat,  and  about  the  brandy  and  water,  and  the 

arsenic  being  put  into  his  kettle.     He  says,  there  was  some 

difference  in  his  behaviour  before  strangers,  to  what  there 

was  in  his  behaviour   before  those  with  whom  he  was 

familiar.    When  he  was  with  him  last  he  was  as  violent  and 

as  bad  as  ever ;  he  said,  his  words,  actions,  and  looks  were 

violent. 

He  produced  the  journal  as  the  history  of  what  had  hap- 
pened to  him  ;  knowing  as  he  did  the  state  he  had  been  in, 
he  would  not  have  attested  his  will  or  any  instrument  he 
had  put  into  his  hands  5  as  to  the  facts  stated  in  the  journal, 
he  did  not  know  whether  they  were  true  or  false  any  more 
than  he  had  them  from  him  as  being  true.  The  next  wit- 
ness was  * 

John  Bourdieu  Esq.,  he  knew  the  testator  in  the  year 
1774,  that  the  brothers  appeared  to  him  to  live  in  harmony 
together,  he  was  with  him  at  London  in  Michaelmas  Term, 
1786,  and  in  February,  1787,  the  testator  told  him  that  he 
wanted  to  lay  a  scene  of  villany  before  the  world  about  his  • 
brother,  Mr.  Higginson,  and  Mr.  Livie ;  he  talked  upon  all 
other  subjects  as  rationally  as  any  man  could  do.  The 
witness  went  down  to  Little  London  about  Christmas,  he 
observed  there  was  a  distance  and  reserve  between  the 
brothers ;  that  there  was  in  his  looks  and  manner  of  be- 
haviour, coldness,  distance,  sullenness,  and  aversion  to  any 
communication  with  his  brother  and  sister ;  that  his  looks  at 
the  time  shewed  that  he  resented  something. 

Mr.  Blencowe  says,  the  testator's  behaviour  to  his  brother 
and  sister  appeared  to  be  that  of  distrust  and  contempt,  his 
general  behaviour  before  his  father's  death  was  quite  the 
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1790.      reverse ;  that  he  never  broke  out  into  any  violent  expressions; 
j^    13^*  that  he  behaved  well  to  other  people,  but  to  them,  after  the 

death  of  his  father,  he  behaved  with  reserve;  when  he 

^^JK>I)   attempted  to  persuade  him  to  a  reconciliation  with  his 
GasBirvoo&   brother,  he  said,  "  You  are  not  acquainted  with  half  the 
damned  villainy  that  exists  in  this  world." 

Ann  Walker  was  housekeeper  to  old  Mr.  Green  wood,  she 
left  the  family  in  August,  1786,  she  received  a  letter  from 
Mr.  Greenwood,  which  is  dated  the  31st  of  May,  1786. 
'  -—You  recollect  that  that  state  of  mind  is  supposed  to  con- 
tinue a  good  while  after  that  time — She  says  Mr.  Greenwood, 
the  deceased,  never  gave  her  the  least  offence  he  seems  to 
apologize  for  in  his  letter.  She  saw  him  a  fortnight  before 
he  went  to  Lisbon,  she  called  to  ask  him  how  he  did,  be 
then  asked  her  if  she  knew  anything  of  the  damned  brandy 
and  water  that  was  given  him  at  the  time  he  was  taken  ill ; 
that  if  he  lived  to  return,  he  would  prosecute  Mr.  Higginson, 
Mr.  Livie,  and  his  brother,  and  he  asked  if  she  knew  where 
Price  lived. 

Mr.  Cawthorne  is  then  called ;  he  says  he  is  acquainted 
with  the  family,  that  they  always  appeared  to  live  upon 
good  terras  together.  He  called  upon  Mr.  Greenwood  a 
few  days  before  he  went  abroad  at  Little  London,  and  took 
leave  of  him  ;  he  found  him  in  the  parlour  with  his  brother, 
William  Greenwood,  and  with  Abram  Greenwood.  William 
Greenwood  and  Abram  Greenwood  went  out  of  the  room. 
Then  Mr.  Cawthorne  said  to  the  testator,  he  hoped  he  was 
convinced  his  suspicions  of  bis  brother  were  ill  founded,  that 
he  was  happy  to  see  his  brother  with  him,  and  he  hoped  be 
was  going  abroad  with  him ;  his  answer  was,  "  He  go  with  a 
damned  rascal !"  and  made  use  of  very  strong  language 
indeed,  and  was  agitated  to  a  degree. 

John  Turner,  the  servant  says,  he  lived  with  the  family 
twenty  years,  that  they  lived  upon  the  most  friendly  and 
affectionate  terms,  that  there  was  no  disagreement  between 
the  brothers ;  he  was  in  the  room  when  the  father  died,  the 
sons  came  into  the  room  very  much  affected,  Mr.  John  Green- 
wood said  he  would  try  to  be  a  father  to  his  sister.  The  next 
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day  Mr.  Greenwood  was  taken  ill  of  something  like  an  ague,       1790. 

Mr.  Livie  bid  the  witness  to  mix  some  brandy  and  water,      ifej  isth." 

and  put  an  egg  into  it,  and  carry  it  up  to  Mr,  Greenwood ;    OEJZ^ 

he  mixed  it  and  carried  it  up,  and  Mr*  Greenwood  drank  it ;       agaL*  • 

when  he  sat  down  to  dinner  he  again  complained  that  he   GRSBNW*00' 

was  chilly,  his    brother  then  proposed    to  send  for  an 

apothecary,  the  apothecary  was  sent  for,  the  testator  went 

to  bed ;  he  asked  the  witness  what  he  had  given  him  in 

the  brandy  and  water,  and  seemed  to  suspect  something 

bad  was  put  into  it ;  medicines  were  sent,  the  brother  asked 

him  to  take  the  medicine,  he  did  take  it ;  he  then  said, 

"  You  are  a  villain,  you  begin  betimes ;"  and  he  said,  he  was 

sure  there  was  something  poisonous  put  into  the  brandy  and 

water  by  his  direction.  In  the  morning  he  was  much  better, 

he  said  he  had  been  acquainted  with  what  he  had  said  of 

his  brother  over-night,  and  was  sorry  he  had  used  those 

harsh  expressions.     The  next  day  he  became  worse,  and 

the  same  sort  of  suspicions  returned  again,  and  he  began 

to  be  deranged,  that  he  had  thought  he  had  seen  his  father 

in  the  room,  sometimes  he  whistled,  sometimes  clapped  his 

hands  together,  and  became  quite  deranged.     On  the  next 

day  he  seemed  cool  and  collected,  and  much  better  in  mind, 

but  it  was  impressed  on  his  mind,  then,  that  he  was  going  to 

die ;  he  said  he  thought  he  had  no  occasion  to  make  a  will, 

as  what  property  he  had  would  go  to  his  brother  and  sister, 

they  might  divide  the  property  between  them,  only  he 

wished  to  leave  a  thousand  pounds  to  Mr.  Jones,  that  he 

had  no  further  occasion  to  make  a  will.    Afterwards,  he 

mentioned  his  suspicions  that  something  had  been  given  to 

him  in  the  brandy  and  water  to  take  away  his  life  while  he 

was  confined ; '  the  witness  did  not  know  of  any  constraint 

used  but  what  was  necessary ;  as  for  himself,  he  told  the 

brother  that  be  durst  not  wait  upon  him,  he  had  so  alarmed 

him  with  threatenings  and  imprecations.     On   the  7th  of 

May,  he  said  the  deceased  had  symptoms  of  the  chillings, 

which  caused  him  to  be  extremely  suspicious  and  doubtful 

of  every  body ;  the  witness  observed  that  at  his  dinner  he 

cut  off  all  the  outside  of  his  meat,  and  only  ate  the  inside, 

Mild  likewise  his  bread ;  he  refused  eating  vegetables,  salt- 
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butter,  and  cream,  that  he  filled  his  tea-kettle  for  himself, 
afterwards  he  had  a  tin  kettle  bought,  which  he  kept  for  him- 
self, and  he  declared  that  he  had  this  tea-kettle  bought  that 
nothing  might  be  brought  to  him  but  what  he  himself  ap- 
proved. In  July,  1787,  the  witness  says  he  told  Mr.  Green- 
wood how  uneasy  his  behaviour  to  him,  the  witness,  had 
made  him,  and  asked  what  was  the  occasion  of  it ;  Mr. 
Greenwood  said  the  witness  need  not  be  surprised,  con- 
sidering what  he  had' done  for  him.  The  witness  pro- 
ceeded to  ask  if  he  accused  him ;  Mr.  Greenwood  said, 
he  must  be  conscious  that  he  had  given  him  something 
in  the  brandy  and  water,  and  must  be  assured  of  his 
villainous  conduct  towards  him,  he  knew  it  was  done  by 
the  direction  of  his  brother,  that  he  had  meant  to  put  a 
stop  to  it  himself,  but  upon  further  consideration  he  found 
it  would  give  him  more  pleasure  to  make  a  public  example 
of  his  brother.  The  witness  endeavoured  to  defend  his 
brother,  the  testator  said  he  was  convinced  of  it,  it  was 
impressed  upon  his  mind,  it  could  never  be  erased ;  if  an 
angel  were  to  come  down  from  Heaven  to  tell  him  to  the 
contrary,  be  would  not  believe  it :  he  said  his  friends  had 
treated  him  with  treachery  and  deceit ;  he  asked  the  witness 
if  he  would  go  with  him  to  Lisbon  ;  he  agreed  to  go  with 
him.  Three  or  four  days  before  he  went,  he  said,  he  meant 
to  sell  his  carriage  and  live  stock  at  Little  London ;  the 
witness  said  he  was  sorry  to  hear  it,  on  account  of  his 
brother  and  sister,  who  were  then  unprovided  with  a  com- 
fortable residence ;  he  said,  that  he  did  not  think  so,  that 
his  sister  might  go  and  live  with  her  friends,  they  would  be 
glad  to  see  her,  but  as  for  that  villain  his  brother,  he  should 
provide  a  habitation  of  another  sort  for  him,  and  in  the 
meantime  he  might  go  about  his  business.  The  witness 
saw  the  journal  in  August  or  September,  1786,  and  he  saw 
it  several  times  afterwards  in  his  hand,  it  seemed  to  engage 
his  attention  very  much ;  he  heard  the  cousin,  in  whose 
favour  the  will  is  made,  reading  part  of  the  journal  to  the 
testator  a  few  days  before  he  left  England;  he  was  on  the 
other  side  the  wainscoat ;  he  heard  Mr.  Abram  Greenwood 
read  it ;  he  said,  the  testator  told  him  he  was  going  to  make 
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his  will ;  he  desired  him  to  shut  the  door  and  let  nobody       1790. 
in ;  that  Mr.  Abram  Greenwood  was  with  him  on  the  fore-     jfa,  13th. 

noon  of  the  day  on  which  the  will  was  made.     The  will         

was  made  between  the  6th  and  7th  of  December,  and  he        again* 
went  on  the  8th.  Gmewwood. 

After  they  arrived  at  Lisbon,  the  deceased  told  the  witness 
he  expected  a  letter  from  London,  and  hoped  to  hear  that 
that  villain  his  brother  was  laid  fast ;  he  then  said,  he  was 
not  asked  anything  respecting  this  account  that  he  gave 
about  the  reading  the  journal  on  the  last  trial ;  that  it  did 
not  occur  to  him  as  material ;  be  said,  that  it  did  not  strike 
him  that  this  behaviour  of  Abram  Greenwood,  in  reading 
the  paper,  was  at  all  improper,  had  he  thought  it  improper, 
he  would  have  mentioned  it.  Between  July,  1786,  and 
July,  1787,  he  never  expressed  the  cause  of  his  disgust  to 
witness,  till  he  inquired  of  him;  he. said  his  looks,  deport- 
ment, and  manner,  in  general,  shewed  something  was  amiss  $ 
he  said,  sometimes  that  his  brother  was  very  expert  in  em- 
ploying doctors  to  give  him  medicines  to  injure  his  health, 
or  to  that  purpose }  that  he  understood  what  he  was  about 
The  witness  says,  he  informed  Mr.  Greenwood  of  the  con- 
versation he  had  with  his  brother,  that  neither  he  nor 
William  Greenwood  ever  proposed  to  do  anything  in  con* 
sequence  of  that  behaviour.  He  did  not  insinuate  to  Mr. 
William  Greenwood,  that  his  master  was  mad,  that  he 
would  not  insinuate  it  to  him,  because  he  thought  it  was 
something  material ;  he  says,  Mr.  William  Greenwood  cer- 
tainly knew  that  Mr.  John  Greenwood  was  going  to  Lisbon} 
that  he  was  certain  Mr.  William  Greenwood  did  not  dare  to 
propose  anybody  to  go  with  him  to  Lisbon,  because  it  would 
have  deranged  him,  at  least  his  brother  would  have  been 
extremely  dissatisfied  if  he  had  proposed  it 

Gentlemen, — This  long  account  is  the  evidence  on  one 
side  or  the  other — and  the  question  now  is,  for  you  to  draw  the 
fair  result  that  ought  to  be  drawn  from  this  evidence — and  I 
can  only  leave  off  where  I  began,  by  stating  to  you  that  the 
inquiry  and  the  single  inquiry  in  the  cause  is,  whether  he 
was  of  sound  and  disposing  mind  and  memory,  at  the  time 


XXX  APPENDIX. 

1790.       when  he  made  his  will ;  however  deranged  he  might  be 
May  13th.     before,  if  he  had  recovered  his  reason  at  that  time,  he  was 
- —         competent  to  make  his  will. 

against  And  I  take  it  a  mind  and  memory  competent  to  dispose 

GauNvooifc  0f  jjj8  property,  when  it  is  a  little  explained,  perhaps  may 
stand  thus ; — having  that  degree  of  recollection  about  him 
that  would  enable  him  to  look  about  the  property  he  had 
to  dispose  of,  and  the  persons  to  whom  he  wished  to  dispose 
of  it.  If  he  had  a  power  of  summoning  up  his  mind  so  as 
to  know  what  his  property  was,  and  who  those  persons 
were  that  then  were  the  objects  of  his  bounty,  then  he  was 
competent  to  make  his  will. 

Gentlemen,  The  conduct  which  he  held  to  his  brother, 
certainly  is  considerably  unaccountable — if  whenever  his 
brother's  name  occurred,  instantly  a  fit  of  delirium  had 
seised  him,  then  I  should  conceive  that  he  was  not  com- 
petent to  make  his  will ;  but  if  his  mind  remained  entire,  if 
he  had  new  raised  up  prejudices  against  his  brother,  though 
upon  improper  grounds,  yet  if  they  were  such  prejudices  as 
might  reside  in  a  sound  mind ;  it  is  hard  that  those  pre- 
judices should  lead  to  conclusions  unfavourable  to  his 
brother ;  but  hard  as  the  case  may  be,  it  is  better  that  a 
thousand  hard  cases  should  take  place*  than  that  we  should 
remove  the  landmarks  by  which  man's  property  is  to  be 
decided. 

It  is  for  you  to  look  at  that  conduct  to  bis  brother,  to  see 
whether  it  is  evidence  of  a  derangement  of  mind,  or  whether 
only  an  unreasonable  prejudice  which'  be  indulged  against 
his  brother — if  it  be  the  last,  that  did  not  unfit  him  to  make 
his  last  will  and  testament 

A  multitude  of  instances  there  have  been,  where  men  have 
taken  up  prejudices  against  their  nearest  and  dearest  re- 
lations— it  is  the  history  of  every  week  in  the  year,  and  the 
history  of  almost  every  family  at  one  time  or  other*  that 
harsh  dispositions  have  been  made,  that  unreasonable  pre- 
judices have  taken  place,  that  one  child  standing  equally 
near  in  blood  has  been  preferred  to  another ;  and  if  once  we 
get  into  digressions  of  that  kind,  then  we  get  upon  a  sea 
without  a  rudder — where  will  you  stop — what  partiality  will 
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be  enough  to  set  aside  a  will — and  what  partiality  will        1790. 
you  give  way  to,  and  say  the  will  is  good  ?    These  are      May  iath.~ 

questions  which  the  most  correct  and  acute  mind  that  ever    „  

Greenwood 
addressed  himself  to  the  consideration  of  questions  will  not        ogam* 
he  able  to  settle.  Gemnwood. 

You  are  to  consider  whether  his  mind  was  entire  to  make 
the  disposition — not  whether  the  disposition  was  whimsical, 
cruel ;  what  none  of  you  retiring  to  your  own  bosoms  and 
collecting  your  own'  feelings,  would  have  made — but  to  see 
whether  it  was  the  disposition  of  this  man's  mind,  exercising 
the  faculties  of  his  mind  at  a  time  when  in  possession  of 
those  faculties. 

If  you  think,  that  whenever  that  topic  occurred  to  him,  it 
totally  deranged  his  mind,  and  prevented  him  from  judging 
of  who  the  objects  of  his  bounty  should  be,  according  to  his 
own  will — then  the  will  cannot  stand,  and  then  you  will 
find  for  the  defendant ;  but  if  you  think  he  was  of  competent 
mind  to  make  his  will — to  exercise  his  judgment — however 
that  might  be  disturbed  by  passions  which  ought  not  to  be 
encouraged,  then  the  will  ought  to  stand.  It  is  for  you  to 
decide,  and  the  care  and  attention  you  have  paid,  has  made 
it  unnecessary  for  me  to  say  so  much  as  I  have  said,  in  ad- 
dition to  the  evidence. 

Verdict  for  the  Plaintiff. 
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ADMINISTRATION. 

1.  Administration,  with  will  an- 
nexed de  bonis  non,  granted  to 
the  executors  of  a  sister,  the 
administratrix  deceased,  for  the 
use  and  benefit  of  the  surviving 
sister,  the  sole  next  of  kin,  dur- 
ing her  imbecility,  without  cit- 
ing hef  next  of  kiniV^*^8 

2.  Motion,  for  administration  with 
will  annexed  to  the  attorney  of 
a  residuary  legatee,  a  married 
woman,  upon  her  proxy  alone, 
her  husband  refusing  to  join, 
rejected./V^^*-^^/     50 

3.  A  minor  executor  elected  his 
stepmother,  the  widow  of  the 
testator,  his  guardian,  for  the 
purpose  of  taking  administration 
with  the  will  annexed,  for  his 
use  and  benefit.  Such  adminis- 
tration granted  to  her,  under  the 
circumstances,  without  citing 
those  having  a  prior  claim.     55 

4.  Testator  died  in  1801,  leaving 
bona  notabilia.  Probate  was 
taken  in  the  Archdeaconry  Court 
of  Bucks  under  5,000/.,  and  the 
property  nearly  all  administered. 
Motion  for  administration,  with 
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the  will  annexed,  of  the  unad- 
ministered  effects,  to  be  granted 
by  the  Prerogative  Court,  under 
100J.,  rejected: — the  original 
grant  being  void,  and  the  whole 
effects  unadministered.  61 

5.  One  of  two  joint  administrators 
having  become  imbecile  and  in- 
capable of  acting,  ordered,  that 
the  joint  letters  of  administra- 
tion (brought  into  the  registry,) 
be  revoked,  and  special  letters 
of  administration  granted  to  the 
same  administrator.  428 

6.  Administration  granted  to  the 
brother  of  an  intestate  in  pre- 
ference to  the  widow.  489 

7.  Administration,  with  a  will  an- 
nexed, granted  to  the  joint 
nominees  of  two  charitable  in- 
stitutions, to  whom  legacies, 
expectant  on  life  interests,  had 
been  bequeathed,  but  limited  to 
a  fund  appropriated  for  payment 
of  the  legacies,  the  parties  en- 
titled to  a  general  grant  having 
been  cited,  and  not  appearing. 

fU~&"**>  -789 

ALIMONY. 

1.  In  allotting  alimony  pendente 
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ADULTERY. 


lite  the  reversionary  interest  of 
the  husband  may  be  pleaded. 
Seeus,  a  mere  expectancy.  *  341 

ADULTERY. 

1.  On  debating  the  admission  of  a 
defensive  allegation  in  a  suit  for 
divorce  by  reason  of  adultery ; 
Held,  that  a  charge  of  cruelty  is 
n'ot  rendered^a^missible  by  an 
aver&eftt/tthat  it  was  designedly 
committed  with  the  view  of  in- 
ducing the  adultery,  and  thereby 
enabling  the  husband  to  obtain 
a  separation  from  his  wife. 

That  declarations  of  the  hus- 
band, expressive  of  a  desire  to 
get  rid  of  his  wife,  are  admis- 
sible, as  tending  to  elucidate  his 
conduct  in  reference  to  the  facts 
of  the  case. 

That  it  is  competent  to  a  party 
charged  with  adultery,  first,  to 
deny  such  charge  specifically ; 
secondly,  to  plead  condonation. 

A  husband  receiving  information, 
impugning  his  wife's  fidelity, 
sufficient  to  induce  him  to  inves- 
tigate her  conduct,  is  bound, 
pending  the  inquiry,  to  abstain 
from  cohabitation,  though  not 
bound  to  remove  her  from  his 
house* 

A  departure  from  established  forms 
of  pleading,  although  in  a  parti- 
cular not  strictly  essential  to  the 
proof  in  the  cause,  is  calculated 
to  excite  the  vigilance  of  the 
Court.  &UL<n^r<rUtibfh„    90 

2.  A  party  marrying  a  young  per- 
son whom  he  had  previously 
seduced,  is  bound  to  exercise 
more  than  ordinary  marital  care 
over  her  conduct  and  deport- 
ment s& 


Where  a  single  act  of  adultery  is 
pleaded,  unaccompanied  with 
circumstances  leading  up  to  the 
probability  of  its  commission, 
the  Court  will  view  the  case  with 
jealousy,  and  examine  the  evi- 
dence with  great  vigilance. 
Evidence  in  proof  and  disproof  of 
adultery  being  equally  balanced, 
the  Court  examined  the  follow- 
ing incidents  of  the  case. 

First,  The  fact  of  the  wife 
having,  previous  to  the  marriage, 
been  seduced  by  the  husband. 

Second,  The  fact  of  warnings, 
direct  and  indirect,  given  to  die 
husband,  calculated  to  excite  his 
vigilance  for  his  wife's  honour, 
and  no  steps  taken  by  bim  in 
consequence  thereof.  The  ab- 
sence of  due  precaution  may 
amount  to  criminal  negligence. 

Third,  The  fact  of  cohabita- 
tion continued  after  probabiiu 
8cientia  of  the  alleged  adultery. 

Fourth,  The  citation  in  the 
cause  served  on  the  wife,  whilst 
in  company  with  her  husband. 

Fifth,  Two  interviews,  of 
some  duration,  between  the  hus- 
band and  wife,  after  the  com- 
mencement of  the  proceedings, 
their  object  and  effect  being  un- 
explained. Semble,  that,  on  the 
part  of  the  wife,  the  fact  of  such 
interviews  should,  immediately 
on  their  occurrence,  have  been 
brought  to  the  notice  of  the 
Court. 

Sixth,  The  absence  of  an 
action  at  law,  and  of  any  attempt 
to  discover  the  particeps  crimi' 
nit,  and  no  evidence  accounting 
for  the  omission.  Although,  in 
cases  of  separation,  by  reason  of 
adultery,  proceedings  at  law  are, 
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generally  speaking,  unnecessary, 
they  are  of  great  importance 
when  the  proof  in  tips  Court 
depends  on  identity.  >•  C      96 

3.  In  a  cause  of  separation  by  rea- 
son of  adultery,  it  is  not  com- 
petent for  a  husband  in  an  ini- 
tiatory libel,  to  plead  antenuptial 
incontinence  of  the  wife;  mar- 
riage is  a  condonation  of  such 
error:  but  such  fact  may  be 
pleaded  in  reply  to  a  defensive 
charge  by  the  wife  of  neglect  or 
connivance. 

On  the  part  of  the  wife,  her  seduc- 
tion by  the  husband,  cannot  be 
pleaded,  it  involves  an  issue 
which  this  Court  cannot  try: 
but  she  may  plead  the  fact  of 
her  cohabitation,  when  single, 
with  the  husband,  in  order  to 
shew  a  want  of  proper  vigilance 
on  his  part  over  her  subsequent 
moral  conduct. 

It  is  competent  to  a  wife  to  plead, 
that  the  husband  introduced  her 
to  an  improper  acquaintance; 
more  especially  when  the  hus- 
band is  counter-charged  with 
having  committed  adultery  with 
that  party. 

Minute  specification  in  pleading 
acts  of  adultery,  depends  on  the 
opportunities  afforded  for  the 
commission  of  the  offence;  if 
they  have  been  frequent  {e.g. 
during  a  period  of  four  months) 
it  is  not  necessary  to  allege  par- 
ticular dates  and  times.  Secus, 
if  such  opportunities  have  been 
of  rare  occurrence.^1^^235 

ANSWERS,        &*~fc 
See  Pleading,  4. 
APPEAL, 
See  Practice,  6,  14. 


BAPTISM. 

1.  A  child  baptized  with  water  in 
the  name  of  the  Holy  Trinity, 
by  a  person  alleged  to  be  in 
heresy  or  schism  with  the 
Church  of  England  is  not  un- 
baptized  within  the  meaning  of 
the  Rubric  for  the  burial  service 
of  the  dead  in  the  book  of  com- 
mon prayer.^^^u*^^840 

BONA  NOT&&ILIA,    , 
See  Administration,  4. 

BURIAL, 
See  Baptism. 

CITATION, 
See  Practice,  11,  13. 

CHURCH  DISCIPLINE, 

See  Clergyman. 

CHURCH-RATE. 

1 .  Proceedings  against  a  party  for 
wilfully  obstructing  the  making 
of  a  Church-rate.  209 

2.  The  parish  Church  of  Brain- 
tree  being  very  much  out  of 
repair,  a  monition  issued  from 
the  Consistorial  Court  of  Lon- 
don, commanding  the  Church- 
wardens to  summon  a  vestry  for 
a  specified  day  and  hour,  and 
ordering  the  parishioners  then 
to  attend  and  make  a  Church- 
rate.  A  vestry  having  been  con- 
vened, a  survey  and  estimate  of 
the  repairs  and  the  expenses 
was  produced,  and  no  objection 
made  to  either.  A  rate  having 
been  proposed  and  seconded,  an 
amendment  (in  effect)  "  That  no 
rate  be  granted,"  was  moved  and 
seconded,  and,  on  a  shew  of 
hands,  was  carried.     The  ma- 
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CHURCH-RATE. 


CLERGYMAN. 


jority  of  the  parishioners  who 
had  negatived  the  granting  a 
rate  having  quitted  the  vestry, 
the  Churchwardens  and  the 
minority  continued  to  remain  in 
vestry,  and  re-proposed  and  car- 
ried the  necessary  rate.  Held, 
by  the  Dean  of  the  Arches,  re- 
versing the  decision  of  the  Chan- 
cellor of  London,  that  such  a 
rate  was  a  legal  and  valid 
Church-rate.  253 

3.  The  executor  of  a  deceased 
parishioner  cannot  be  cited  in 
an  Ecclesiastical  Court,  in  re- 
spect of  a  church-rate  due  from 
his  testator.  343 

4.  Appeal  in  a  matter  of  church- 
rate.  Held,  rate  properly  made 
on  inhabitants  of  district  parish 
in  respect  of  a  district  church. 
Churchwardens  declared  to  have 
been  duly  elected.  Sufficient 
notice  of  making  a  rate.  Con- 
struction of  local  and  public 
Church  Building  Acts.      '   352 

5.  Objections  to  a  church-rate. 

1st.  That  a  sole  churchwarden 
was  not  duly  elected. 

2nd.  That,  by  reason  of  such 
undue  election,  a  notice,  signed 
by  the  churchwarden,  calling 
the  vestry  for  making  the  rate, 
was  an  invalid  notice. 

3d.  That  a  church-rate  was 
excessive. 
Objections  overruled. 

A  church-rate  is  not  exces- 
sive, if  made  for  defraying  the 
expenses  of  and  for  the  current 
year,  although  'such  expenses 
may  have  been  incurred  before 
making  the  rate. 
Semble,  notice  of  a  vestry  meeting 
for  making  a  church-rate,  may 
be  given  by  a  private  parish- 
ioner. 680 


CHURCHWARDEN. 

Election  of/  680 

CLERGYMAN. 

1.  A  clergyman  suspended  for 
three  years,  for  publishing  in  a 
newspaper,  a  letter,  in  deroga- 
tion and  depraving  of  the  Book 
of  Common  Prayer.  565 

2.  3  &  4  Vict.  c.  86,  s.  20,  enacts, 
"  That  every  suit  against  a 
clergyman,  for  any  offence 
against  the  laws  ecclesiastical, 
shall  be  commenced  within  two 
years  from  the  commission  of 
the  offence." 

On  the  17th  of  February,  1840,  a 
clergyman  refused  to  bury  the 
corpse  of  a  parishioner  brought 
for  interment;  on  the  26th  of 
May,  1841,  a  second  request  to 
him  to  do  so  was  made,  and  re- 
fused. On  the  20th  of  May, 
1843,  a  citation  issued  against 
him  from  this  Court.  Protest 
to  appearing,  on  the  ground, 
that  the  two  years,  limited,  by 
the  act,  had  expired,  over- 
ruled. 70S 

8.  An  Ecclesiastical  Court  may 
entertain  a  suit  against  a  clergy- 
man for  the  purpose  of  depriva- 
tion or  suspension  from  his 
ecclesiastical  preferment,  by 
reason  of  a  public  scandal  ex- 
isting against  him;  although 
the  scandal  originates  from  a 
charge  which,  if  true,  would 
constitute  a  criminal  offence, 
cognizable  solely  in  a  common 
law  Court;  and  although  no 
conviction  by  the  common  law 
is  pleaded.  8££ 

4.  A  clergyman  refusing  to  bury  a 
child,  baptized  with  water,  in 
the  name  of  the  Holy  Trinity, 


DOMICIL. 


EVIDENCE. 
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by  a  person  alleged  to  be  in 
heresy  or  schism  with  the  Church 
of  England.  840 

CONTEMPT, 
See  Practice,  1. 

COSTS, 
See  Practice,  6. 

CRUELTY. 

On  debating  the  admission  of  a 
defensive  allegation  in  a  suit  for 
divorce  by  reason  of  adultery. 
Held,  that  a  charge  of  cruelty  is 
not  rendered  admissible  by  an 
averment,  that  it  was  designedly 
committed,  with  the  view  of  in- 
ducing the  adultery,  and  thereby 
enabling  the  husband  to  obtain 
a  separation  from  his  wife.      90 

DIVORCE, 

See  Adultery. 
Cruelty. 

DOMICIL. 

1.  By  "the  law  of  Turkey,  no  sub- 
ject of  that  country  can  make  a 
will.  By  treaty  between  Great 
Britain  and  the  Ottoman  em- 
pire, an  English  subject,  do- 
miciled in  Turkey,  may  make  a 
will.  J.  M.  was  the  son  of  an 
Englishman,  who  had  died  do- 
miciled at  Smyrna.  J.  M.  him- 
self had  never  been  in  England, 
except  for  the  space  of  six  years, 
and  then  only  for  the  purpose 
of  education ;  he  died  at  Smyrna, 
having  made  a  will  in  the  form 
of  an  English  will,  but  not  exe- 
cuted and  attested  according  to 
the  1st  Vict  c.  26.  Probate  of 
such  paper  refused.  231 

VOL.  III. 


I.  The  executor  named  in  a  holo- 
graph will  of  a  Scotchman  by 
birth,  but  holding  a  commission 
in  the  military  service  of  the 
East  India  Company,  was  cited 
in  the  Prerogative  Court,  to 
prove  the  will,  or  shew  cause 
why  administration  should  not 
be  granted  of  the  effects  of  the 
deceased  as  dead  intestate ;  Pro- 
test to  appearing  to  such  cita- 
tion, by  reason  that  confirmation 
had  been  granted  of  such  will 
by  a  Court  in  Scotland,  a  com- 
^  petent  forum,  overruled. 

The  domicil  of  origin  does  not 
revive  until  an  acquired  domicil 
is  finally  abandoned.  * 

A  native  Scotchman,  having,  by 
employment  in  the  military  ser- 
vice of  the  East  India  Company, 
acquired  a  domicil  in  India. 
Held,  that  by  his  return  to  Scot- 
land, animo  manendi,  his  ori- 
ginal domicil  did  not  revive,  the 
party  still  holding  his  commis- 
sion, and  being  liable  to  be 
called  upon  to  return  to  India ; 
and  intending  to  return  if  called 
upon  to  do  so.  435 

3.  A  will  is  not  valid,  unless  exe- 
cuted in  conformity  with  the 
law  prevailing  in  the  country 
where  the  testator  is  domiciled ; 
and  the  fact  of  the  property, 
*  (personal,)  bequeathed  by  such 
will,  being  locally  situate  in 
another  country,  and  of  the  will 
being  duly  executed  according 
to  the  law  of  that  country,  will 
work  no  distinction.  468 

EVIDENCE, 

See  Parol  Evidence. 
Witness, 
l  l  l 
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EVIDENCE. 


EXECUTOR. 


1.  Sentence  of  nullity  of  marriage 
by  reason  of  the  impotency  of 
the  husband,  pronounced  with- 
out the  inspection  of  his  per- 
son. 16 
2.  Evidence  in  proof  and  disproof 
of  adultery  being  equally  ba- 
lanced, the  Court  examined  the 
following  incidents  of  the  case : 

First,  The  fact  of  the  wife 
having,  previous  to  the  mar- 
riage, been  seduced  by  the  hus- 
band. 

Second,  The  fact  of  warnings, 
direct  and  indirect,  given  to  the 
husband,  calculated  to  excite 
his  vigilance  for  his  wife's 
hbnour,  and  no  steps  taken  by 
him  in  consequence  thereof. 

Third,The  fact  of  cohabitation 
continued  after probabilis  scientia 
of  the  alleged  adultery. 

Fourth,  The  citation  in  the 
cause  served  on  the  wife,  whilst 
in  company  with  her  husband. 

Fifth,  Two  interviews,  of 
some  duration,  between  the  hus- 
band and  wife,  after  the  com- 
mencement of  the  proceedings, 
their  object  and  effect  being  un- 
explained. 

Sixth,  The  absence  of  an 
action  at  law,  and  of  any  at- 
tempt to  discover  the  particeps 
critninis.  Although  in  cases  of 
separation,  by  reason  of  adul- 
tery, proceedings  at  law  are, 
generally  speaking,  unnecessary, 
they  are  of  great  importance 
when  the  proof  in  this  Court 
depends  on  identity. 
In  weighing  the  testimony  of  wit- 
nesses, naturally  biassed,  the 
rule  is,  to  give  credit  to  their 
statements  of  facts,  and  to  view 
their  deductions  from  facts  with 
suspicion. 


Observations  in  testing  evidence 
in  a  case  of  disputed  identity.  96 

3.  Criteria  by  which  to  test  and 
ascertain,  whether  natural  or  in- 
nate eccentricity  has  exceeded 
the  bounds  of  legal  testamentary 
capacity.  671 

EXCOMMUNICATION. 

1.  Excommunication  ipso  facto 
must  be  preceded  by  a  declara- 
tory sentence  of  a  competent 
Court.  840 

EXECUTOR. 

1.  Motion  for  probate  to  the 
executors  of  an  executor  who 
had  proved  the  will  of  bis  testa- 
tor, but  who  was  not  the  sur- 
viving executor,  rejected.        31 

2.  A  testator  appointed  the  Arch- 
bishop of  Tuam  for  the  time 
being  an  executor  of  his  will; 
the  Archiepiscopal  jurisdiction 
of  Tuam  having  been  abolished 
by  stat.  3  &  4  Will.  4,  e.  39. 
Probate  granted  to  the  Bishop 
of  Tuam  as  executor.  75 

3.  A  testatrix  appointed  an  exe- 
cutor, by  the  description  "  Lord 
Sackville, "  and  "  Lord  George 
Sackville."  It  appeared  there 
were  only  two  persons  to  whom 
the  description  could  apply,  m. 
"  Charles  Lord  Sackville,  Duke 
of  Dorset,"  and  "  The  Honour- 
able George  Germain."  Held, 
under  the  circumstances,  that 
the  former  was  the  party  in- 
tended. 80 

4.  A  testatrix  appointed  A.  and  B. 
executors  of  her  will,  and,  "  in 
case  of  the  death  of  either  of 
them,  empowered  the  survivor 
to  appoint  another,  so  that  there 
should  continue  to  be  two  exe- 


INVENTORY. 


JURISDICTION. 
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cutors."  Upon  the  death  of  A., 
B.  appointed  C.  executor  to  act 
with  him :  C.  did  not  take  pro- 
bate during  the  lifetime  of  B. 
Held,  that  probate  might  pass 
to  C,  and  that  he  might  appoint 
another  executor  to  act  with 
him.  123 

5.  The  executor  of  a  deceased 
parishioner  cannot  be  cited  in 
an  Ecclesiastical  Court,  in  re- 
spect of  a  church-rate  due  from 
his  testator.  343 

6.  Executor  admitting  assets  in- 
ventory not  ordered.  424 

GUARDIAN, 
See  Practice,  7. 

HUSBAND  AND  WIFE, 
See  Married  Woman. 

IMBECILITY, 

See  Administration,  1 — 5. 

IMPOTENCY, 
See  Marriage,  1. 

INVENTORY. 

1.  It  is  no  part  of  the  jurisdiction 
of  this  Court  to  enter  into  ques- 
tions of  construction,  but  the 
Court  may,  incidentally,  be  com- 
pelled to  do  so ;  (e.  g.)  in  de- 
ciding, whether  to  compel  an 
executor  to  exhibit  an  inventory 
at  the  suit  of  a  party  claiming 
to  be  entitled  in  distribution  to 
a  residue  undisposed  of  by  a 
will. 

Inventory  not  ordered,  the  exe- 
cutor admitting  assets.  424 


INSANITY, 

See  Greenwood's  Case,  App.  1. 

Queer e,  How  far,  in  cases  of  al- 
leged unsoundness  of  mind,  he- 
reditary constitutional  insanity 
may  be  pleaded.  664 

Criteria  by  which  to  test  and 
ascertain  whether  natural  or  in- 
nate eccentricity  has  exceeded 
the  bounds  of  legal  testamentary 
capacity.  671 


JUDGMENT. 


1.  A  sentence  of  a  Court  of  ex- 
clusive jurisdiction,  can  only  be 
impeached  in  another  Court  by 
reason  of  fraud  and  collusion 
practised  in  obtaining  it. 

Qu&re,  Whether  the  issue  of  a 
marriage,  pronounced  to  be  null 
and  void  by  the  sentence  of  an 
Episcopal  Consistorial  Court, 
can  impeach  such  sentence  in 
the  Prerogative  Court. 

Allegation  seeking  to  impeach 
such  a  sentence  rejected,  on  a 
review  of  the  facts  alleged  by 
which  fraud  and  collusion  were 
proposed  to  be  shewn.  403 

.JURISDICTION. 

1.  The  Dean  of  the  Arches  de- 
clined to  accept  letters  of  request 
presented  jointly  by  th»  Arch- 
deacon  and  Chancellor  of  Nor- 
wich. 201 

2.  It  is  no  part  of  the  jurisdiction 
of  the  Prerogative  Court  to  en- 
ter into  questions  of  construction, 
but  the  Court  may  incidentally 
be  compelled  to  do  so.  424 

3.  Quaere  y  Whether  the  issue  of  a 
marriage,  pronounced  to  be  null 
and  void  by  the  sentence  of  an 

l  l  l  2 
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MARRIED  WOMAN. 


PLEADING. 


Episcopal  Consistorial  Court, 
can  impeach  such  sentence  in 
the  Prerogative  Court.  403 

I.  An  Ecclesiastical  Court  may 
entertain  a  suit  against  a  clergy- 
man, for  the  purpose  of  depriva- 
tion or  suspension  from  his 
ecclesiastical  preferment,  by  rea- 
son of  a  public  scandal  existing 
against  him ;  although  the  scan- 
dal originates  from  a  charge 
which,  if  true,  would  constitute 
a  criminal  offence  cognizable 
solely  in  a  common  law  Court ; 
and  although  no  conviction  by 
the  common  law  is  pleaded.  822 

LETTERS  OF  REQUEST, 
See  Practice,  10. 


MARRIAGE. 


I 


Sentence  of  nullity  of  marriage, 
by  reason  of  the  impotency  of 
the  husband,  pronounced  with- 
out the  inspection  of  his  person. 

16 

2.  A  libel  in  a  suit  promoted  by 
the  husband  against  the  wife, 
for  nullity  of  marriage  by  reason 
of  fraud  in  obtaining  the  license, 
rejected,  there  being  no  error  de 
persond,  although  in  the  license 
the  wife  was  wrongly  named. 

185 

3.  A  libel,  by  a  husband,  in  a  suit 
of  Nullity  of  marriage  having 
been  rejected,  Held,  that  it  was 
competent  to  the  wife,  in  that 
suit,  without  taking  out  a  cross- 
citation  to  sue  the  husband  for 
restitution  of  conjugal  rights. 

194 

MARRIED  WOMAN. 

1.  Motion  for  administration  with 
will  annexed  to  the  attorney  of 


a  residuary  legatee,  a  married 
woman,  upon  her  proxy  alone, 
her  husband  refusing  to  join, 
rejected.  50 

MILITARY  SERVICE, 

See  Will,  22,  43. 

NULLITY  OF  MARRIAGE, 

See  Marriage. 

PAROL  EVIDENCE, 
See  Will,  9,  12,  18,  37. 

PLEADING. 

1.  In  adultery  cases.  See  Adul- 
tery. 

2.  A  departure  from  established 
forms  of  pleading,  although  in  a 
particular  not  strictly  essential 
to  the  proof  in  the  cause,  is  cal- 
culated to  excite  the  vigilance  of 
the  Court.  90 

8.  Quaere  %  whether  the  issue  of  a 
marriage,  pronounced  to  be  trail 
and  void  by  the  sentence  of  an 
Episcopal  Consistorial  Court, 
can  impeach  such  sentence  in  the 
Prerogative  Court. 

Allegation  seeking  to  impeach  such 
a  sentence  rejected,  on  &  review 
of  the  facts  alleged  by  which 
fraud  and  collusion  were  pro- 
posed to  be  shewn.  403 

4.  Answers.  Every  averment  of 
a  plea  must  be  fully  answered, 
except  where  the  answer  might 
criminate  the  .party. 

Answers  must  not  be  redundant 
Redundancy  defined.  543 

5.  Where  an  offence  is  cognisable 
by  the  general  Ecclesiastical 
Law,  articles  need  not  specify 
the  particular  Canon  or  constitu- 
tion intended  to  be  relied  on  as 
supporting  the  charges  contained 
in  them.  565 


PRACTICE. 


877 


6.  A  libel,  in  a  suit  of  divorce, 
pleaded  a  report  of  the  result  of 
an  investigation  into  the  conduct 
of  the  wife,  as  if  made  verbally 
to  the  husband.  At  the  hearing 
of  the  cause,  it  appeared  that  the 
communication  was  in  writing; 
the  Court  thereupon  rescinded 
the  conclusion  of  the  cause,  in 
order  that  this  document  migfht 
%be  properly  pleaded;  this  was 
done,  and  publication  passed  a 
second  time.  Held,  that  it  was 
not  competent  to  the  wife  to 
give  in  an  allegation  pleading 
certain  facts  connected  with  the 
written  report;  first,  because 
the  necessity  for  such  plea  was 
equally  apparent  whether  the 
report  was  verbal  or  in  writing ; 
secondly,  because,  such  plea 
should  have  been  asserted  be- 
fore publication  passed  the  se- 
cond time.  796 

PRACTICE. 

1.  An  appearance  under  protest 
to  an  inhibition,  on  the  ground, 
that  the  appellant  being  in  con- 
tempt in  the  Court  below,  had 
no  right  to  appeal,  overruled; 
the  contempt  having  been  waived 
in  the  Court  below. 

Quare,  Whether  a  party  in  con- 
tempt has  a  right  to  appeal.      1 

£.  Administration  with  will  an- 
nexed de  bonis  non  granted  to 
the  executors  of  a  sister,  the 
administratrix  deceased,  for  the 
use  and  benefit  of  the  surviving 
sister,  the  sole  next  of  kin, 
during  her  imbecility,  without 
citing  her  next  of  kin.  28 

3.  Motion,  for  probate  to  the  ex- 
ecutors of  an  executor  who  had 
proved  the  will  of  his  testator, 


but  who  was  not  the  surviving 
executor,  rejected.  tf  1 

4.  The  Bishop  of  the  Diocese 
having  given  notice  of  his  inten- 
tion of  issuing  a  commission  for 
the  purpose  of  making  inquiry 
as  to  the  grounds  of  certain 
charges  against  a  clerk  in  orders, 
under  the  3d  sec.  of  3  and  4 
Vict.  c.  86,  without  withdrawing 
such  notice,  issued  letters  of  re- 

?uest  to  the  Arches  Court  of 
!anterbury.  Held,  that  the  let- 
ters of  request  were  sent  to  the 
Arches  in  the  first  instance,  as 
required  by  the  13th  section  of 
the  statute.  32 

5.  Motion  for  administration  with 
will  annexed  to  the  attorney  of 
a  residuary  legatee,  a  married 
woman,  upon  her  proxy  alone, 
her  husband  refusing  to  join, 
rejected.  50 

6.  The  Court  having  pronounced 
in  favour  of  a  will,  and  decreed 
administration,  a  party  appealed ; 
such  appeal  being  abandoned, 
and  the  cause  remitted,  motion 
for  costs  out  of  the  estate,  at  the 
instance  of  the  representative  of 
the  appellant,  rejected.  5% 

7.  A  minor  executor  elected  his 
stepmother,  the  widow  of  the 
testator/  his  guardian,  for  the 
purpose  of  taking  administration 
with  the  will  annexed,  for  his 
use  and  benefit.  Such  adminis- 
tration granted  to  her,  under 
the  circumstances,  without  citing 
those  having  a  prior  claim.     55 

8.  Motion,  after  publication  of  the 
evidence,  to  rescind  the  conclu- 
sion of  a  cause,  for  the  purpose 
of  releasing  and  re-examining 
the  solicitor  who  drew  the  will 
propounded,  and  who,  upon  his 
cross-examination   as  a  witness 
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PRACTICE. 


in  support  of  the  will,  bad  ad- 
mitted that  he  retained  the  proc- 
tor in  the  cause,  and  was  re- 
sponsible to  him  for  the  costs, 
grounded  on  an  affidavit  of  the 
witness, — that  he  had  not  seen 
the  depositions,  rejected.      119 

9.  A  libel,  by  a  husband,  in  a  suit 
of  nullity  of  marriage  having 
been  rejected,  Held,  that  it  was 
competent  to  the  wife,  in  that 
suit,  without  taking  out  a  cross- 
citation  to  sue  the  husband  for 
restitution  of  conjugal  rights. 

194 

10.  The  Dean  of  the  Arches  de- 
clined to  accept  letters  of  request 
presented  jointly  by  the  Arch- 
deacon and  Chancellor  of  Nor- 
wich. 201 

1 1.  A  citation  in  a  cause  of  office, 
must  describe  sufficiently  the  of- 
fence charged  against  the  party, 
so  as  to  shew  that  it  is  a  matter 
of  Ecclesiastical  cognizance,  but 
it  need  not  minutely  specify  all 
the  particulars  of  the  offence, 
which  are  to  be  charged  in  the 
articles.  209 

12.  An  interested  witness  who  had 
been  examined  and  repeated, 
ordered  to  be  re-examined  on 
motion  before  publication.     337 

13.  A  citation  "  lo  appear  and  an- 
swer in  a  cause  of  nullity  of 
marriage."  Held,  a  sufficient 
description  of  the  nature  of  the 
suit.  Protest  to  appearing  there- 
to, overruled.  338 

14*.  The  executor  of  a  deceased 
parishioner  cannot  be  cited  in  an 
Ecclesiastical  Court,  in  respect 
of  a  Church-rate  due  from  his 
testator. 

An  Appeal  Court  in  order  to  pre- 
vent a  failure   of  justice,  may 


correct  the  irregular  procedure 
of  an  inferior  Court ;  (e.  g.)  by 
permitting  an  examination  of 
witnesses,  or  receiving  addi- 
tional articles  infupply  of  requi- 
site averments  omitted  in  a  libel 
given  in  an  inferior  Court  343 

15.  Practice  on  appeals.  The  libel 
of  appeal  ought  to  agree  with 

•the  inhibition.  715 

16.  The  term  probatory,  assigned 
on  a  third  plea,  opens  the  term 
probatory  on  the  previous  pleas 
in  the  cause.  The  extension  of 
a  term  probatory,  being  in  the 
discretion  of  the  Court,  granted 
on  equitable  conditions.        721 

17.  A  citation  issued  from  the 
Diocesan  Court,  addressed  to  a 
party  then  residing  and  being 
within  thp  diocese.  The  party 
quitted  England  before  service 
was  effected.  The  citation  was 
personally  served  on  him  in 
parts  abroad.  Protest  to  ap- 
pearing overruled. 

A  proctor  taking  out  a  citation  for 
a  party,  had  not  a  formal  proxy 
from  his  client  at  the  time  it 
issued.  Protest  to  appearing 
overruled.  726 

18.  In  every  case  where  the  con- 
sent of  parties  is  required,  prox- 
ies of  consent  must  be  actually 
in  the  registry  before  the  Court 
is  moved  to  make  any  decree  in 
such  case.  750 

19-  Next  of  kin  are  not  barred  by 
mere  lapse  of  time,  by  acquies- 
cence or  by  the  receipt  of  lega- 
cies, from  requiring  executors  to 
prove  a  will  in  solemn  form. 
But,  where  a  will  had  been  de- 
clared well  proved  in  the  Court 
of  Chancery,  after  an  order  for 
an  issue  dev.  vel  non,  had  been 


VESTRY. 


WILL. 


879 


discharged  on  the  petition  of  the 
beiress-at-law  (also  sole  next  of 
kin)  and  her  husband,  and  an 
annuity  bequeathed  to  her  re- 
gularly receiypd  during  fourteen 
years,  the  Prerogative  Court 
refused,  at  the  prayer  of  the 
heiress-at-law  and  her  husband, 
to  enforce  a  decree  calling  on 
the  executors  to  prove  that  will 
in  solemn  form.  802 

20.  Excommunication  ipso  facto 
must  be  preceded  by  a  declara- 
tory sentence  of  a  competent 
Court.  840 

PROBATE, 
See  Will. 

Practice,  3. 
Administration,  4. 

PROTEST, 
See  Practice,  1. 
Domicile,  2. 

PROXY, 
See  Practice,  5,  17,  18. 

SENTENCE, 

See  Judgment^ 

1.  Excommunication    ipso   facto 

must  be  preceded  by  a  declara- 

-  tory  sentence  of  a  competent 

.    Court.  840 

SOLDIER, 
See  Will,  22,  43. 

STATUTES, 

3  and  4  Vict.  c.  86—32,  703. 
Church  Building  Acts,  352. 

Wills'  Act,  See  Will. 

VESTRY. 

1.  Notice  of  a  Vestry  meeting,  for 
making  a  Church-rate  may  be 
given  by  a  private  parishioner. 


WILL. 

1.  Testator  signed  his  name  at 
the  bottom  of  a  printed  form, 
ending  on  the  second  side  of  a 
sheet  of  paper,  the  will  itself 
ending  on  the  first  side.  Pro- 
bate allowed  to  pass  of  the  will 
as  signed  at  "the  foot  or  end 
thereof."  29 

2.  An  affidavit  as  to  the  due  ex- 
ecution of  a  will  being  required 
from  the  attesting  witnesses ;  one 
of  the  witnesses  deposed  that 
the  will  was  signed  in  the  pre- 
sence of  himself  and  the  other 
witness,  the  other  witness^  hav- 
ing no  recollection  as  to  the 
fact.     Probate  allowed.  54 

3.  Probate  granted  of  two  instru- 
ments, as  together  containing 
the  will  of  the  deceased,  the  lat- 
ter paper  being  duly  executed, 
and  referring  to  the  former,  (not 
in  the  possession  of  the  deceased 
at  the  time,)  so  particularly,  that 
there  conld  be  no  mistake  as  to 
its  identity.  57 

4.  Reference  being  made  in  a  will 
to  a  deed,  so  as  to  make  it  part 
of  the  will  of  the  testator ;  pro- 
bate allowed  of  the  will,  and  a 
notarial  copy  of  the  deed,  under 
the  circumstances.  60 

5.  To  establish  the  will  of  a  party 
totally  blind,  or  so  nearly  so  as 
to  be  incapable  of  discerning 
writing,  it  must  be  proved,  that 
the  will  was  read  over  to  the 
deceased  in  the  presence  of  wit- 
nesses, or,  that  he  was  otherwise 
acquainted  with  the  contents. 

H  (>3 

6.  A  testator  appointed  the  Arch- 
bishop of  Tuam  for  the  time 
being  an  executor  of  his  will; 
the  Archiepiscopal  jurisdiction 
of  Tuam  having  been  abolished 
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by  Stat.  3  and  4  Will.  4,  c.  37. 
Probate  granted  to  the  Bishop 
of  Tuam  as  executor.  75 

7.  Probate  granted  of  an  unexe- 
cuted paper  as  part  of  the  will 
of  the  testator,  there  being  suffi- 
cient reference  to  the  paper  in 
the  will  to  identify  it  as  the 
paper  referred  to.  77 

8.  The  deceased  having  signed  his 
will,  acknowledged  the  signa- 
ture in  the  presence  of  one  wit- 
ness, who  subscribed  his  name 
to  the  will,  and  on  a  subsequent 
day  acknowledged  the  signature 
to  another  witness,  who  sub- 
scribed his  name,  the  former 
witness  being  present  at  die 
time,  but  who  did  not  again 
subscribe  his  name ;  motion  for 
probate  rejected.  79 

9.  A  testator  appointed  an  execu- 
tor by  the  description  of  "  Lord 
Sackville"  and  "Lord  George 
Sackville."  It  appeared  there 
were  only  two  persons  to  whom 
the  description  could  apply,  viz. : 
"  Charles  Lord  Sackville,  Duke 
of  Dorset,"  and  "  The  Honble. 
George  Germain."  Held,  under 
the  circumstances  that  the  for- 
mer was  the  party  intended.    86 

10.  Motion  for  probate  of  a  will 
signed  by  the  deceased  after  the 
witnesses  had  subscribed  their 
names,  the  witnesses  having, 
subsequently  to  the  signing  by 
the  deceased,  placed  seals  oppo- 
site to  their  names,  rejected.  117 

11.  Motion  for  probate  of  a  will 
signed  by  the  deceased  in  the 
presence  of  two  witnesses,  but 
subscribed  by  them  in  an  adjoin- 
ing room,  communicating  with 
folding  doors,  but  in  such  a 
situation  that  the  deceased  could 
not  see  them,  rejected.  1 18 


12.  A  testator  executed  his  will, 
containing  a  legacy  therein  of 
fifty  pounds  to  S.  S.  Subse- 
quently to  the  execution,  he 
erased  the  word  Jifty,  and  sub- 
stituted the  worn  thirty.  The 
alteration  not  being  attested, 
probate  granted  with  the  original 
word  fifty  inserted.  121 

13.  The  evidence  of  one  witness, 
although  omni  exceptione  major, 
is  not  sufficient  to  support  a  tes- 
tamentary paper  purporting  to 
be  duly  executed  and  attested, 
where  there  are  no  adminicular 
circumstances  tending  to  confirm 
it,  and  where  the  probabilities  of 
the  case  incline  against  the  fee- 
turn  of  such  an  instrument. 

A  paper  of  a  testamentary  nature 
was  produced  by  a  sole  legatee 
named  in  it ;  it  purported  to  be 
signed-  by  the  testator  and  to  be 
attested  by  two  witnesses,  one 
of  whom  had,  subsequently  to 
the  date  of  the  paper  in  ques- 
tion, married  the  legatee.  The 
evidence  of  the  other  witness, 
whose  credit  and  testimony  were 
unimpeached,  entirely  supported 
the  factum  of  the  paper.  Held, 
that  his  sole  testimony  could  not 
sustain  the  paper,  there  being 
no  circumstances  leading  up  to 
the  probability  of  the  transac- 
tion, and  there  being,  on  the 
contrary,  various  facts  and  cir- 
cumstances from  which  the 
Court  drew  a  conclusion  un- 
favourable to  its  legal  validity. 

125 

14.  A  paper  admitted  to  probate, 
on  the  testimony  of  one  of  the 
two  attesting  witnesses,  although 
the  other  witness  deposed,  that 
it  was  not  signed  by  the  testator 
in  his  presence.     The  circum- 
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stances  of  the  case  inclining  to 
favour  the  supposition  of  a  due 
execution,  e.  g.y  a  formal  attes- 
tation clause ;  and  the  first  wit- 
ness having, in  an  affidavit  sworn 
a  few  days  after  the  will  was 
made,  deposed  to  the  due  exe- 
cution, the  second  witness  not 
having  been  examined  until  two 
years  and  a  half  afterwards.  151 

15.  A.  B.  (deceased)  requested  two 
persons,  present  at  the  same 
time, "  to  sign  a  paper  for  him," 
which  they  did  in  his  presence ; 
the  paper  was  so  folded,  that  the 
witnesses  did  not  see  any  writ- 
ing whatever  on  it;  A.  B.  did 
not  state  what  was  the  nature  of 
the  paper  in  question.  On  the 
death  of  A.  B.,~it  was  found  to 
be  his  intended  will.  Held,  that 
it  was  not  entitled  to  probate, 
the  provisions  of  the  9th  section 
of  the  1st  Vict.  c.  26,  not  having 
been  complied  with.  160 

16.  By  the  law  of  Turkey,  no  sub- 
ject of  that  country  can  make  a 
will.  By  treaty  between  Great 
Britain  and  the  Ottoman  Em- 
pire, an  English  subject  domi- 
ciled in  Turkey  may  make  a 
will.  J.  M.  was  the  son  of  an 
Englishman  who  had  died  domi- 
ciled at  Smyrna.  J.  M.  himself 
had  never  been  in  England,  ex- 
cept for  the  space  of  six  years, 
and  then  only  for  the  purpose  of 
education;  he  died  at  Smyrna, 
having  made  a  will  in  the  form 
of  an  English  will,  but  not  ex- 
ecuted and  attested  according  to 
the  1st  Vict  c.  26.  Probate  of 
»uch  paper  was  refused.       231 

17.  A  testator  signed  a  codicil  in 
the  presence  of  a  witness  (his 
sister)  who,  at   his  desire   at- 


tested, and  subscribed  it.  On  a 
subsequent  day,  when  his  sister 
and  another  person  were  pre- 
sent, he  desired  her  to  bring  him 
the  codicil,  and  requested  the 
other  person  present  to  attest 
and  subscribe  it,  saying  in  the 
presence  of  both  parties,  and 
pointing  to  his  signature, "  This 
is  a  codicil  signed  by  myself  and 
my  sister  as  you  see ;  you  will . 
oblige  me,  if  you  will  add  your 
signature,  two  witnesses  being 
necessary."  That  party  then 
subscribed  in  the  presence  of 
the  testator  and  of  his  sister, 
the  latter  who  was  standing  by 
him,  pointing  to  her  signature, 
and  saying,  "  There  is  my  sig- 
nature, you  had  better  place 
your's  underneath."  She  did 
not  however  re-subscribe.  Held, 
that  the  instrument  was  not  suf- 
ficiently subscribed,  under  1st 
Vict  c.  26,  s.  59.  243 

18.  A  testatrix  duly  executed  a 
will,  and,  subsequently  thereto, 
two  other  wills,  in  both  of  which 
was  contained  a  clause  revoking 
all  former  wills.  She  afterwards 
destroyed  the  two  latter  wills. 
Held,  that  the  first  will  was  not 
thereby  revived;  and  that  parol 
evidence  is  not  admissible  to 
shew  an  intention  to  revive.  432 

19.  A  testator  produced  a  will,  all 
in  his  own  handwriting,  and 
having  his  name  signed  at  the 
end  thereof,  to  three  persons, 
and  requested  them,  to  put  their 
names  underneath  his.  Held, 
a  sufficient  acknowledgment  of 
the  signature,  the  Court  being 
satisfied,  (although  there  was  no 
express  evidence  of  the  fact)  that 
the  signature  was  of  the  hand- 
writing, of  the  testator.  451 
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20.  A  will  was  written  on  three 
sides  of  a  sheet  of  paper ;  on  the 
fourth  side  was  written  a  codicil. 
Both  instruments  were  signed  in 
the  presence  of,  and  attested  by 
the  same  two  witnesses,  and  at 

.  the  same  time ;  the  witnesses 
were  not  informed  of  the  fact 
that  they  were  attesting. two  se- 
parate instruments.  The  codicil 
•  to  a  great  extent  annulled  the 
will.  Held,  that  this  circum- 
stance was  not  sufficient  t6  dis- 
credit the  will,  it  being  proved 
to  have  been  the  voluntary  act 
of  a  capable  testatrix.  458 

21.  A  will  is  not  valid  unless  ex- 
ecuted in  conformity  with  the 
law  prevailing  in  the  country 
where  the  testator  is  domiciled ; 
and  the  fact  of  the  property  (per- 
sonal) bequeathed  by  such  will, 
being  locally  situate  in  another 

.  country,  and  of  the  will  being 
duly  executed  according  to  the 

*  law  of  that  country  will  work  no 
distinction. 
A  testator,  by  will  duly  executed 
in  the  year  1823,  directed  his 
executors  to  pay  legacies  which 
he  should  give  by  any  testament- 
ary writings  signed  by  him,  whe- 
ther witnessed  or  not.  Held, 
that  such  clause  could  not  give 
effect  to  legacies  bequeathed  by 
an  unattested  paper  made  sub- 
sequently to  the  1st  Vict.  c.  26. 
A  testator,  previous  to  the  1st  of 
January,  1838,  had  made  a  will 
and  several  codicils ;  some  duly 
executed,  others  only  signed  by 
the  testator.  Subsequently  to 
the  1st  of  January,  1838,  he 
made  and  signed  a  codicil  (B) 
but  the  same  was  not  duly  at- 
tested.   Subsequently  to  this,  by 


a  codicil  (C)  duly  executed  and 
attested,  he  ratified  and  eon- 
firmed  his  will  and  "  codicils  " 
Held,  that  the  codicil  (B)  was 
not  so  identified  with  (C)  as  to 
be  ratified  by,  or  incorporated 
with  (C),  the  word  "  codicils' 
being  more  completely  and  pro- 
perly applicable  to  the  codicils 
made  previously  to  the  1st  of 
January,  1838. 
The  1st  Vict,  c  26,  applies  to  wills 
made  previous  to  the  1st  of  Ja- 
nuary, 1838,  if  any  alteration  is 
made  therein  after  that  time. 

468 

22.  Construction  of  the  11th  sec- 
don  of  the  1st  Vict.  c  26,  which 
enacts  "  That  any  soldier  being 
in  actual  military  service,  may 
dispose  of  his  personal  estate  as 
he  might  have  done,  before  the 
making  of  the  act."  Stl 

23.  Positive  affirmative  evidence, 
by  the  subscribed  witnesses,  of 
the  fact  of  signing  or  acknow- 
ledging the  signature  of  a  tes- 
tator in  their  presence,  is  not 
absolutely  essential  to  the  vali- 
dity of  a  will.  The  Court  may 
presume  due  execution  by  a 
testator  upon  the  circumstances. 

547 

24.  A  party  shewed  a  paper  to  two 
persons  present  at  the  same  time, 
and  requested  them  to  sign  it ; 
both  persons  observed  the  sig- 
nature of  the  party  affixed  to  the 
paper;  and  both  subscribed  it  in 
her  presence.  This  paper,  being 
a  will,  held  to  have  been  duly 
executed. 

Alterations  on  the  face  of  a  duly 
executed  will,  held,  upon  the 
circumstances,  to  have  been  made 
before  execution.  GOT 
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25.  A  testamentary  paper  (dated 
1826)  signed  by  a  testator,  hav- 
ing an  attestation  clause,  but  not 
subscribed  by  witnesses.  The 
presumption  of  law  against  the 
final  character  of  the  paper  held 
to  be  rebutted,  and  probate 
granted  upon  the  evidence  and 
circumstances.  612 

26.  An  inofficious  will,  prepared 
from  instructions  given  to  the 
drawer  by  the  party  almost  sole- 
ly benefitted,  and  who  was  in 
nowise  related  to  the  testator, 
pronounced  valid,  on  proof  of 
capacity  of  the  testator,  and  of 
the  will  having  been  read  over 
to  him.  623 

27.  A  will  (dated  February,  1887,) 
disposed  of  real  and  personal 
estate.  A  codicil  (June,  1837,) 
partly  revoked  the  disposition  of 
the  personalty.  A  memorandum 
(July,  1838,)  formally  repub- 
lished the  will.  Held*  that  parol 
evidence  was  admissible  to  shew 
quo  animo  the  memorandum  was 
made;  and,  upon  the  evidence, 
that  the  codicil  was  not  revoked 
by  the  republication  of  the  will. 

636 

28.  Will  pronounced  against  both 
attesting  witnesses  deposing 
against  a  signature  according  to 
the  requisites  of  the  9th  section 
of  1st  Vict.  c.  26,  and  there  being 
no  circumstances  on  which  the 
Court  could  found  a  presump- 
tion that  the  recollection  of  the 
witnesses  was  infirm  on  the  sub- 
ject. 642 

29.  1st  Vict.  c.  29,  s.  9.  A  will 
must  be  signed  by  a  testator  be- 
fore it  is  subscribed  by  witnesses. 
Will  held,  upon  the  circum- 
stances to  have  been  signed  be- 


fore the  witnesses  subscribed, 
although  one  witness  deposed, 
that  the  testator  signed  after  he 
and  his  fellow  witness  had  sub- 
scribed, and  the  other  witness 
deposed,  that  the  part  of  the 
will,  where  the  signature  of  the 
testator  was  written  was  blank 
when  she  subscribed.  648 

30*  Special  probate  of  will  and 
codicil  cancelled,  (the  former  in- 
advertently,) the  latter  by  the 
supposed  assent  of  a  testator, 
not  competent  at  the  time  .  to 
give  directions  for  such  cancel- 
lation. 737 

31 .  Will  lost,  motion  to  admit  a 
verified  copy  to  probate,  re- 
jected, the  next  of  kin  not  hav- 
ing been  cited.  741 

32.  A  married  woman  had  power 
to  dispose  of  certain  stock  and 
furniture  by  a  will  to  be  exe- 
cuted in  the  presence  of  two 
witnesses;  and  also  to  dispose 
of  other  effects  by  will  generally. 
By  a  wjll,  duly  executed,  she 
disposed  of  the  stock  and  furni- 

•  ture ;  by  an  unsigned  memoran- 
dum, at  the  foot  of  her  will,  in 
her  own  handwriting,  (previous 
to  the  1st  of  January,  1838,) 
she  disposed  of  the  other  ef- 
fects. Letters  of  administration 
with  the  will  and  memorandum 
granted.  744 

33.  A  will,  (dated  1841,)  revoking 
all  former  wills,  referred  to  a 
clause  in  a  former  will.  Probate 
prayed  of  so  much  of  the  former 
will  as  was  necessary  to  explain 
the  latter  will.    Motion  refused. 

746 

34.  Will  signed  at  the  end  of  the 
first  side  of  a  sheet  of  paper, 
and  attested  on  the  second  side, 
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admitted  to  probate,  on  evidence 
of  acknowledgment  of  the  signa- 
ture of  the  testator.  748 

35.  A  will  written  on  the  lower 
half  of  the  second  side  of  a 
sheet  of  paper,  was  presented 
(the  sheet  being  folded  broad- 
ways,) to  the  witnesses,  and  was 
signed  and  subscribed  on  the 
lower  half  of  the  first  side,  (the 
witnesses  believing  the  will  to 
be  contained  on  the  upper  half 
of  the  first  side.)  Probate 
granted,  with  the  consent  of  the 
next  of  kin.  750 

36.  A  will  prepared  for  a  party, 
who  from  paralysis  had  lost  the 
use  of  speech,  and  almost  of  his 
limbs,  signed  with  a  mark,  and 
duly  attested,  pronounced  for. 

752 

37.  Will  prepared  and  executed 
'  on  a  printed  form ;  motion  for 

I>robate  rejected.    Testator  mis- 
ed  by  printed  directions.     754 

38.  A  testatrix  produced  a  codicil, 
all  in  her  own  handwriting,  and 
with  her  signature  made  thereto, 
to  two  witnesses,  present  at  the 

*  same  time,  who,  at  her  request, 
made  their  marks  thereto;  the 
testatrix  wrote  the  names  of  the 
witnesses  opposite  their  respec- 
tive marks,  and,  by  mistake,  a 
wrong  surname  to  one  of  them. 
Probate  granted.  756 

39.  Dispositive  part  of  a  will  writ- 
ten on  the  first  side  of  a  sheet  of 
paper,  the  second  side  blank,  an 
attestation  clause,  signature  of 
the  testator,  and  subscription  of 
witnesses  on  the  third  side. 
Probate  granted.  758 

40.  A  testatrix  obliterated,  animo 
revocandi,  several  passages  of 
her  will,  so  that  none  of  the 


parts  obliterated  could  be  dis- 
tinguished upon  the  face  of  the 
will.  Held,  that  this  was  a 
complete  revocation  within  the 
meaning  of  the  1st  Vict,  c  26, 
s.  21.  761 

41.  A  testator,  in  the  year  I8S2, 
made  a  will  and  codicil,  and,  m 
March,  1836,  a  second  codkiL 
In  October,  1836,  he  executed 
a  new  will,  prepared  by  his 
solicitor,  and  which  was  deli- 
vered into  his  own  possession. 
At  his  death,  the  will  of  1836 
could  not  be  found.  Held,  thai 
the  effect  of  the  execution  of  the 
later  will  was  to  revoke  the 
prior  will  and  codicils,  and  that 
the  subsequent  destruction  of 
the  second  will  by  the  testator, 
(so  presumed  from  it  having 
been  delivered  into  his  posses- 
sion, and  not  being  forthcoming)! 
did  not  per  se  operate  to  revive 
the  first  will  and  codicils.     770 

42.  Paper,  propounded  as  a  codi- 
cil, rejected,  as  not  being  per  se 
of  a  testamentary  character,  and 
the  internal  defect  of  the  instru- 
ment not  being  supplied  by  evi- 
dence. 787 

43.  Will  of  a  soldier  made  when 
quartered  with  his  regiment  in 
barracks,  at  New  Brunswick, 
and  who  died  there,  not  ad- 
mitted to  probate,  not  being 
executed  according  to  the  9th 
section  of  the  1st  Vict.  c.  £ti, 
and  not  being  within  the  ex- 
ception contained  in  the  11th 
section.  818 

WITNESS, 

See  Evidence. 

Practice,  8 — 12. 
1.  In  weighing  the  testimony  of 
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witnesses  naturally  biassed,  the 
rule  is,  to  give  credit  to  their 
statements  of  facts,  and  to  view 
their  deductions  from  facts  with 
suspicion.  96 

&  The  evidence  of  one  witness, 
although  omni  exceptions  major, 
is  not  sufficient  to  support  a  tes- 
tamentary paper  purporting  to 
be  duly  executed  and  attested, 
where  there  are  no  adminicular 
circumstances  tending  to  con- 
firm it,  and  where  the  proba- 
bilities of  the  case  incline  against 
the  factum  of  such  an  instru- 
ment 125 


3.  A  paper  admitted  to  probate, 
on  the  testimony  of  one  of  the 
two  attesting  witnesses,  although 
the  other  witness  deposed,  that 
it  was  not  signed  by  the  testator 
in  his  presence,  the  circum- 
stances of  the  case  inclining  to 
favour  the  supposition  of  a  due 
execution9  e.  g.9  a  formal  attest- 
ation clause;  and  the  first  wit- 
ness having,  in  an  affidavit  sworn 
a  few  days  after  the  will  was 
made,  deposed  to  a  due  exe- 
cution, the  second  witness  not 
having  been  examined  until  two 
years  and  a  half  afterwards.  151 
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